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PART I - OVERVIEW

1. In November 2021, this Court reversed the initial decision of the Superior Court in this
application, and held that certain provisions in a 1981 contract between the City of Ottawa and
ClubLink Corporation are void for perpetuities because they create contingent interests in golf
course lands that did not vest within 21 years. The panel directed the Application Judge to
consider the impact of its decision respecting those two void provisions on the other provisions
of the 1981 agreement and related agreements—namely, the provisions governing the operation

of the golf course on a going-forward basis.

2. The City sought leave to appeal this Court’s decision to the Supreme Court of Canada.

Leave was denied.

3. In a subsequent decision rendered in October 2023, the Application Judge did precisely
as directed by this Court. His cogent and thorough reasons rest on the uncontroversial principle
underlying the doctrine of severance: where provisions of a contract are void and unenforceable,
other closely related provisions must be declared unenforceable as well. Otherwise, what remains

of the contract will reflect a fundamental change to the parties’ bargain.

4. The Application Judge went on to apply this principle to a number of terms in the 1981
contract, as well as other related contracts that the parties entered into in respect of the golf
course lands. He found that certain obligations were distinct and severable from the two
unenforceable conveyancing obligations found by this Court, and determined that they remain
binding on the parties. He properly found that other obligations were “so interrelated” to those
unenforceable conveyancing obligations that they could not stand independently. The

Application Judge properly declared those provisions to be inoperative.



2.
5. At the heart of the City’s appeal is the scope and application of the severance doctrine.
The City’s appeal narrative seizes on a single statement in the Application Judge’s reasons—that
“[t]he law of severance has no place in this decision”—and asserts that his analysis instead

proceeded on some new contractual remedy of “inoperability”.

6. The City’s appeal narrative prizes form over substance and attempts to ignore the
decision arrived at and the order granted. Read as a whole, and in light of the issue remitted by
this Court and the parties’ submissions, the Application Judge’s decision is consistent with and
complies with a straightforward application of the severance doctrine, set out by this Court in

Cor a

Where part of a contract is unenforceable because enforcement would be
contrary to statute or the common law, rather than setting aside the entire
contract, courts may sever the offending provisions while leaving the
remainder of the contract intact. Severance lies along a spectrum of
remedies available when a provision of a contract is illegal, including
voiding the contract in whole or in part. The appropriate remedy will
depend on the particular context. Courts are generally reluctant to sever
contractual provisions because severance alters the terms of the original
agreement between the parties.!

7. Consistent with this principle, the Application Judge determined that the two
unenforceable conveyancing provisions could not be “extricate[d]” from the 1981 contract
“while maintaining the structure of provisions” governing the operation of the golf course.
Because those provisions “are integrally linked together and operate as a whole”, they cannot be
taken to pieces without fundamentally altering the parties’ bargain. The fact that the Application
Judge claimed not to have been applying the severance doctrine is irrelevant to the substance of

his analysis, and does not undermine the firm basis upon which he rendered judgment.

12176693 Ontario Ltd. y2015 @NEA b2, . d5n ¢ h i s e

Group
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8. Far from “re-writing” the parties’ contracts, as the City asserts, the Application Judge’s
decision avoids an outcome where ClubLink is effectively saddled with an obligation to continue
operating the golf course i n  p e rwitle no mechanism to commence the process of
redeveloping those lands to their highest and best use (as was contemplated by the agreements).
The Application Judge found that this was never the intention of the parties, and his

determination is owed considerable deference.

0. The City’s appeal should be dismissed, with costs.

PART II - SUMMARY OF FACTS

A. Campeau’s Development Proposal

10.  In 1979, Campeau Corporation owned approximately 1,400 acres of undeveloped land in
what was then known as the City of Kanata. It acquired these lands, which included a nine-hole
golf course, with a view to re-developing the lands as a residential subdivision called the

Marchwood-Lakeside Community.?

11. Campeau’s proposed development could not proceed without amendments to the official
plans of both the City of Kanata and the Regional Municipality of Ottawa-Carleton. To gain
municipal support for its development plans, Campeau proposed reserving approximately 40% of
the lands in the Marchwood-Lakeside Community as open space, including an expanded 18-hole
golf course. This was far more than the 5% that the municipalities could require for parkland

dedication as a condition for the approval of a subdivision plan at the time.?

2City of Ottawa v. (202 ONSC 1298 (€ sSApplieation Dedisioni’), UL C

para. 10 (ABC, Tab 3, p. 14).
3 Application Decision, paras. 11-13 (ABC, Tab 3, p.14).
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12. Both the City of Kanata and the Regional Municipality of Ottawa-Carleton accepted this
proposal. In May 1981, Campeau and Kanata executed an agreement confirming the “principle”
that approximately 40% of the total development area would be left as open space for recreation
and natural environmental purposes (the “1981 40% Agreement”).* Kanata’s official plan was

amended shortly thereafter to permit the development of the Marchwood-Lakeside Community.

B. The 1981 40% Agreement and Campeau’s Golf Course Obligation

13.  Section 3 of the 1981 40% Agreement “confirms the principle ... that approximately
forty (40%) percent of the total development area of the ‘Marchwood Lakeside Community’
shall be left as open space for recreation and natural environmental purposes”. These open space
and recreational lands would include “the proposed 18-hole golf course”, which would be owned
by Campeau, as well as stormwater management ponds, natural environmental areas, and public

parks on lands conveyed by Campeau to the City of Kanata.®

14. Section 5 of 1981 40% Agreement pertains to the golf course lands. It states that the
lands in question “shall be operated by Campeau as a golf course in perpetuity” (s. 5(1)). While
Campeau is permitted to sell the golf course, a condition of sale is that “the new owners enter
into an agreement with Kanata providing for the operation of the golf course in perpetuity” (s.
5(2)). If Campeau receives an offer to sell the golf course, Kanata has a right of first refusal on

the same terms and conditions as that offer (s. 5(3)).°

15. Section 5(4) of the 1981 40% Agreement states that, if Campeau desires to cease

operating the golf course and cannot find another party to acquire or operate it, then Campeau

41081 40% Agreement, attached as Exhibit “F” to the affidavit of Eileen Adams-Wright, dated
October 24, 2019 (“Adams-Wright Affidavit”) (ABC, Tab 12, pp. 109-123).

® 1981 40% Agreement, s. 3; see also Application Decision, para. 16 (ABC, Tab 3, p. 16).
61981 40% Agreement, s. 5; see also Application Decision, para. 18 (ABC, Tab 3, p. 16-17).
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“shall convey the golf course (including lands and buildings) to Kanata at no cost”. If Kanata
accepts the conveyance, it “shall operate ...the lands as a golf course subject to the provisions of
paragraph 9”. If Kanata refuses the conveyance, then “Campeau shall have the right to apply for
development of the golf course lands in accordance with the P [ a n n i, notyithsfandmg

anything to the contrary contained in this agreement” (s. 5(5)).”

16. The structure of s. 5 of the 1981 40% Agreement therefore makes clear that the parties

never intended to impose on Campeau an obligation to operate the golf course forever, with no
possibility of re-development. As the Application Judge found, “[t]he 1981 Agreement clearly
identified that the golf course lands would be operated by Campeau as a golf course in

perpetuity, but this was subject to various other provisions in the 1981 Agreement which allowed

for a discontinuance to use”. The Application Judge described this as a “path allowing for the

evolution of the golf course lands that ensured that if, at the end of the line, the lands were

eventually re-developed, Campeau or its successors would have the first opportunity to do so”.2

17. Sections 6 to 8 of the 1981 40% Agreement require Campeau to convey lands to Kanata
for stormwater management, natural environmental areas, and lands for park purposes at no cost.

Those provisions have been complied with, and are not at issue in the underlying Application.

18. Section 9 addresses Kanata’s ownership of land subject to the 40% principle. It states that

if Kanata ceases to use any of those lands for recreation and natural environmental purposes,

then it “shall reconvey [them] to Campeau at no cost”.°

71981 40% Agreement, ss. 5 and 9; see also Application Decision, paras. 18 & 20 (ABC, Tab 3,

pp. 16-17.
8City of Ottawa v. (2023 ONSC 75064 (the ORemitbakDecisiond),n UL C

para. 55.
91981 40% Agreement, s. 9; see also Application Decision, para. 20 (ABC, Tab 3, p. 17).
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C. Subsequent Agreements between Campeau and Kanata

19.  When the parties entered into the 1981 40% Agreement, it was clear that further

agreements would be necessary to fully implement the 40% principle and provide for the

construction and operation of the expanded 18-hole golf course. This is reflected in section 10 of

the agreement:

10. It is the intent of the parties that this agreement shall establish the
principle as proposed by Campeau to provide 40% of the land in the
‘Marchwood Lakeside Community’ as open space, however, as
development occurs and plans are finalized, further agreements
concerning specific open space areas may be required to implement
this principle and to provide for the construction of works in the area.

20. Over the ensuing seven years, Campeau and Kanata entered into three related contracts

that governed the construction and operation of the golf course:

(a)

(b)

on June 10, 1985, Campeau and Kanata entered into an agreement identifying the
specific lands on which Campeau would operate the 18-hole golf course in
connection with Campeau’s development in the Marchwood-Lakeside Community,
as set out in the 1981 40% Agreement (the “1985 Golf Course Agreement”). The
purpose of this agreement was to define the “improvements and in particular the size,
location and required safety measures for the Kanata Golf Course”. It was registered

on title to the subject lands;°

on December 20, 1988, Campeau and Kanata amended the 1981 40% Agreement to
release “excess lands” in the Marchwood Lakeside Community that are not subject to

the 40% principle (the “1988 40% Agreement”). Section 5 also confirmed that, “in

101985 Golf Club Agreement, attached as Exhibit “G” to the Adams-Wright Affidavit (ABC,
Tab 13, pp. 124-167.
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the event of any sale of the current lands ... the purchaser shall enter into an

agreement with the City providing for the assumption of obligations under the [1981

40% Agreement] and this Agreement” (together, the “40% Agreement”);!! and

(c) very shortly thereafter, on December 29, 1988, Campeau and Kanata entered into a
similar amendment that limited the scope of the 1985 Golf Club Agreement only to
the lands on which Campeau maintained the 18-hole golf course (the “1988 Golf
Club Agreement”). Section 4 echoed the 1981 and 1988 40% Agreements, requiring
that “any sale of the golf course ... be subject to the purchaser entering into an
agreement with the City providing for the operation of the golf course in perpetuity
and for the assumption of all other obligations of Campeau under the [1985] Golf

Club Agreement and this Agreement” (the “Golf Club Agreement”).'?

21.  All four contracts are interconnected and closely related. Together, they form a family of
agreements that set out and define the 40% principle, as well as the terms and limits of
Campeau’s obligation to maintain the golf course. They incorporate and refer explicitly to one

another, and must necessarily be read together to understand the whole of the parties’ bargain.™®

D. ClubLink Acquires Golf Course: Assumes Obligations under 40% Agreement

22. In 1996, ClubLink Capital Corporation entered into an agreement with Campeau’s
successor-in-title—Imasco Enterprises Inc.—to purchase various assets, including the golf

course lands. By agreement dated November 1, 1996 (the “Assumption Agreement”), ClubLink

111988 40% Agreement, attached as Exhibit “J” to the Adams-Wright Affidavit (Exhibit Book
(“EB”), Tab 1], p. 286).

12 1988 Golf Club Agreement, attached as Exhibit “I” to the Adams-Wright Affidavit (EB, Tab
11, p. 272).

Bottawa (City) v. C J2e2b UNCA 847 (thed*Appeal Detision™), n
paras. 53-54.

UL C


https://canlii.ca/t/jkvg7#par53
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Capital agreed that Campeau’s liabilities and obligations under the 40% Agreement and the Golf
Club Agreement “apply to and bind [ClubLink] in the same manner and to the same effect as if

[ClubLink] had executed the same in the place and stead of Campeau”.*

23. ClubLink Capital later amalgamated with other companies to form the Respondent,

ClubLink Corporation ULC.

24. In 2001, Kanata and other municipalities were dissolved and the Applicant, the City of
Ottawa (the “City”), was constituted in their place. Both ClubLink and the City are therefore
parties to the 40% Agreement, the Golf Club Agreement, and the Assumption Agreement

(together, the “Related Contracts™).

E. ClubLink Explores Re-Development Options

25.  Since 1997, ClubLink owned and operated the golf course as a private, members-only
golf club called the Kanata Golf and Country Club. It enjoyed its peak popularity in 2005,

following which membership levels and entrance fees have decreased significantly.!®

26. Owing to these changes, ClubLink began exploring alternatives for the land’s highest and
best use. In December 2018, it announced that it would pursue options for alternative use of the
golf course lands, noting the declining interest in golf and the fact that many golf courses across

Canada were struggling financially.®

14 Assumption Agreement, attached as Exhibit “S” to the Adams-Wright Affidavit (EB, Tab 18,

p. 771).
15 Application Decision, paras. 36-37 (ABC, Tab 3, p. 20).
16 Application Decision, para. 39 (ABC, Tab 3, p. 20).
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27. In October 2019, ClubLink submitted applications under the P / a n n ifor gzonthg ¢

by-law amendment and plan of subdivision approval, to permit the redevelopment of the golf

course lands into a residential subdivision, in conformity with the City’s Official Plan.'’

28. ClubLink’s P I a n n iappjcatidgng envisioned the redevelopment of the golf course
lands for single-detached homes, townhomes, and other medium density housing. ClubLink’s
development plans also envisioned the creation of significant amounts of new, permanent
greenspace and parks, which—unlike the private, for-profit golf course—will be freely

accessible to the public.'8

29. ClubLink announced these P [ a n n iapplcatidng amid a serious housing crisis,
which many governmental authorities—including the City—have attributed to a significant
shortage in housing supply. If permitted to proceed, the development contemplated in
ClubLink’s applications would add approximately 1,500 new residential dwellings to the City’s
supply. In 2022, the Ontario Land Tribunal conditionally approved ClubLink’s proposed
development plan and confirmed its conformity to provincial and municipal land use policy

instruments.®

F. The City’s Application for Urgent Relief against ClubLink

30. Almost immediately after ClubLink submitted its planning applications, the City served a

Notice of Application seeking various forms of relief against ClubLink—including:

17 Application Decision, para. 41 (ABC, Tab 3, p. 20).
18 Application Decision, paras. 42-43 (ABC, Tab 3, p. 21).
YClubConporati on UL Q022CanLiD2350k(®@nt Lafd Tribunal))
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(a) adeclaration that ClubLink’s obligations in s. 3 of the Assumption Agreement and

the underlying 40% Agreement remain valid and enforceable;

(b) an order requiring ClubLink to withdraw its planning applications, or convey the golf

course lands to the City at no cost pursuant to s. 5(4) of the 1981 40% Agreement; and

(c) adeclaration that if the City accepts a conveyance of those lands, it is not obliged to
operate them as a golf course pursuant to s. 7 and 9 of the 1981 40% Agreement and

s. 10 and 11 of the Assumption Agreement.?

31. ClubLink opposed the City’s relief, and denied that it remains bound by a 40-year-old
obligation to continue operating the golf club in perpetuity. Among other things, ClubLink
argued that sections 5(4) and 9 of the 1981 40% Agreement created contingent property interests
in the subject lands, which were void under the rule against perpetuities because they did not vest

within the 21-year perpetuity period. Those two provisions read as follows:

5(4) In the event that Campeau desires to discontinue the
operation of the golf course and it can find no other persons to acquire or
operate it, then it shall convey the golf course (including land and
buildings) to Kanata at no cost and if Kanata accepts the conveyance,
Kanata shall operate or cause to be operated the land as a golf course
subject to the provision of paragraph 9.

9. In the event that any of the land set aside for open space for
recreation and natural environmental purposes ceases to be used for
recreation and natural environmental purposes by Kanata then the owner
of the land, if it is Kanata, shall reconvey it to Campeau at no cost
unless the land was conveyed to Kanata as in accordance with Section
33(5) or 35(b) of The Planning Act. [Emphasis added.]

20 Notice of Application, para. 1 (ABC, Tab 6, p. 70).
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32. ClubLink further argued that these void and unenforceable provisions cannot be severed
from the balance of Campeau’s agreements with Kanata as set out in the family of agreements
between them comprising the Related Contracts. Without these vital “off ramps”—which were
key to the ownership structure set out in the 1981 40% Agreement—ClubLink took the position

that it can no longer be bound by the obligation to continue operating the golf course in

perpetuity.

33. The City’s application was heard in July 2020 by Justice Labrosse (the “Application
Judge”), and he granted judgment in favour of the City in February 2021. In his reasons for
judgment, the Application Judge held that the rule against perpetuities does not apply because ss.
5(4) and 9 of the 1981 40% Agreement are mere contractual rights that do not create an interest
in land. For that reason, he declared that the entirety of the 40% Agreement remains valid and

binding on ClubLink (the “Application Decision”).?!

34.  Because the Application Judge did not accept ClubLink’s submissions on the rule against

perpetuities, he did not consider the operation of the severance doctrine.??

G. ClubLink’s Successful Appeal of the Application Decision

35. In November 2021, a unanimous panel of this Court—comprised of Justices Juriansz,
Tulloch, and Roberts—allowed ClubLink’s appeal from the Application Decision (the “Appeal
Decision™). In her reasons, Justice Roberts held that ss. 5(4) and 9 of the 1981 40% Agreement
create contingent proprietary interests in the golf course lands that have not vested within 21

years, and which are therefore void for perpetuities:

21 Application Decision, para. 178 (ABC, Tab 3, pp. 54-55).
22 Application Decision, para. 146 (ABC, Tab 3, p. 47).
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[64] In summary, the parties intended by the clear language and
purpose of their Agreements to create contingent interests in the golf
course lands under ss. 5(4) and 9 of the 1981 Agreement that ran with
and fettered the land: under s. 5(4) of the 1981 Agreement, the City’s
interest in the golf course lands was contingent on Campeau (or its
successor or assign in title) ceasing to operate the golf course; and under
s. 9, the reconveyance was contingent on, first, the conveyance under s.
5(4), and, second, the City ceasing to use the lands as prescribed.

[65] The owners have operated the golf course for more than 21 years.
Neither the City’s right to a conveyance nor ClubLink’s right to a
reconveyance have vested within the perpetuity period. As a result, these
contingent interests in the golf course lands are now void.

36. However, the panel declined to consider ClubLink’s submissions on the severance
doctrine, and did not make any determination on the effect its decision may have on other
contractual rights and obligations in the Related Contracts. Instead, this Court directed that the
City’s application be remitted to the Application Judge, so that he could determine whether any
other provisions of the Related Contracts are affected by the invalidity and unenforceability of
ss. 5(4) and 9 of the 1981 40% Agreement:

[70]  Moreover, the focus of the submissions before this court was on

the validity and enforceability of ss. 5(4) and 9 of the 1981 Agreement.

We do not have the benefit of the application judge’s findings on the

larger question raised by ClubLink. And, in my opinion, the

determination that ss. 5(4) and 9 of the 1981 Agreement are void and

unenforceable may affect provisions of not simply the 1981

Agreement but also the 1985 and 1988 Agreements, as well as the

Assumption Agreement. In my view, if the parties cannot agree, this

larger question should be remitted to the application judge for
determination. [Emphasis added.]

37. The City’s leave application to the Supreme Court was denied in August 2022.

38. Because the parties were unable to agree on the extent to which the unenforceability of
ss. 5(4) and 9 of the 1981 40% Agreement affects other parts of the Related Contracts, that issue

was remitted for determination by the Application Judge.
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H. The Application Judge’s Remittal Decision

39. The Application Judge heard the severance issue in September 2022. ClubLink submitted
that ss. 5(4) and 9 are foundational to the parties’ agreement respecting the 40% principle—and
specifically, ClubLink’s obligation to operate and maintain the subject lands as a golf course.
Because these two provisions give ClubLink important “off-ramps” from what is otherwise an
obligation to operate and maintain the golf course in perpetuity, they cannot be severed or “blue-
penciled” without fundamentally altering the parties’ bargain. ClubLink therefore argued that
none of the obligations in the 40% Agreement, or the other Related Contracts, were enforceable
to the extent they impose on ClubLink the obligation to operate the golf course as such

indefinitely, with no “off ramps”.?

40. The City responded that the unenforceability of sections 5(4) and 9 does not affect other
aspects of the parties’ bargain in the Related Contracts. Despite now arguing that the severance
doctrine has no application, the City’s position was essentially that the Application Judge should
sever these two provisions from the balance of the 1981 40% Agreement, while keeping all other
obligations intact. The effect of the City’s submission is to impose on the owner of the lands an

obligation to operate the golf course forever.?*

41. The Application Judge rejected the City’s submission. By reasons dated October 13,
2023, he held that ss. 5(4) and 9 of the 1981 40% Agreement are “essential provisions for the
evolution and potential re-development of the golf course lands”, and that “the impact of
determining that those sections are void and unenforceable fundamentally changes the bargain

that the parties had negotiated”. For that reason, he declared that various provisions in the

23 Remittal Decision, paras. 16-18.
24 Remittal Decision, para. 19.
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Related Contracts are inoperable to the extent they require ClubLink to continue operating the

golf course in perpetuity (the “Remittal Decision”).?®

42. The Remittal Decision rests on the following findings by the Application Judge regarding

the parties’ intentions and reasonable expectations in respect of the golf course lands:

(a)

(b)

(©)

(d)

the 1981 40% Agreement contemplated “a process of evolution for the lands in
question”, and it “was never the intent of the parties that a golf course would be
operated on the golf course lands in perpetuity without Campeau having specific

rights to effect change” (para. 44);

“it was neither the intent nor the effect of the Related Contracts to create a permanent
and unconditional obligation on Campeau or its successors”—including ClubLink—
“to operate a golf course in perpetuity. While that language is used in s. 5(1) of the
1981 Agreement, it was certainly not the intent when the remaining provisions of s. 5

and then s. 9 of the Agreement are put into play” (para. 46).

instead, the 1981 40% Agreement “was meant to allow the area of the golf course
lands to evolve over time beyond its intended original ownership and use as a golf

course” (para. 47);

Sections 5(4) and 9 of that agreement—which are now void for perpetuities—‘are
the essential provisions for the evolution and potential redevelopment of the golf
course lands (para. 48). That is because they “give effect to the redevelopment path

by firstly allowing for the discontinuance of the golf course operation, the possible

25 Remittal Decision, para. 48.


https://canlii.ca/t/k0pxb
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transfer of the lands to the City for the continued operation of the golf course, the

possible redevelopment of the lands under s. 5(5), or the return of the lands to

Campeau when no longer used for recreation and natural environment” (para. 51).

43. Based on these findings, the Application Judge concluded that ss. 5(4) and 9 of the 1981
40% Agreement cannot be “extricate[d] ... while maintaining the structure of provisions that
allowed for the perpetual operation of a golf course in the context of the ongoing evolution of the

golf course lands”.?® In his view:

[54] With s. 5(4) of the 1981 Agreement now being void and
unenforceable, there is no provision in any of the Related Contracts
allowing ClubLink to discontinue the operation of the golf course. The
right to discontinue was an essential mechanism which allowed
Campeau to commence the process of evolution and possible
redevelopment of the golf course lands. Without it, the only way
Campeau gets out of the operation of a golf course is if it sells to a
third party who would also be saddled with the same obligations to
operate in perpetuity.

[55] This was not a narrow path to redevelopment as described during
argument. This was an essential path allowing for evolution of the golf
course lands that ensured that if, at the end of the line, the lands were
eventually redeveloped, Campeau or its successors would have the first
opportunity to do so. If s. 5(1) remains operative, the result transforms
the 1981 Agreement into a perpetual agreement to operate a golf course
which cannot be discontinued. This is a fundamental change to the
1981 Agreement which is directly linked to s. 5(4) having been
declared void. Section 5(1) and the obligation to operate a golf course in
perpetuity is therefore inoperative. (Emphasis added.)

44. While the Application Judge said that “[t]he law of severance has no place” in his
decision, the substance of his analysis is firmly grounded in that doctrine.?” Because excising

only ss. 5(4) and 9 of the 1981 40% Agreement—urged upon him by the City—would effect a

26 Remittal Decision, para. 52.
2! Remittal Decision, para. 30.
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“fundamental change” to the underlying bargain, the Application Judge determined that they
cannot be excised from the contract.?® Instead, he declared that all provisions requiring the

perpetual operation of the golf course, with no “off ramps”, are also void and unenforceable.
PART III - STATEMENT OF ISSUES, LAW, AND AUTHORITIES

45. According to the City, the Application Judge erred in law by:

(a) ““failing to carry out the Court of Appeal’s direction” when it remitted ClubLink’s

severance argument for determination;
(b) deciding the Remittal Decision on an “unknown and incorrect” legal principle; and

(c) “failing to apply governing principles of contractual interpretation” to the issue

before him.%®

46. None of these grounds of appeal has merit or discloses a reversible error. In the Remittal
Decision, the Application Judge determined precisely the issue that this Court directed him to
determine—i ., the.effect of the unenforceability of ss. 5(4) and 9 of the 1981 40% Agreement
on other provisions in the Related Contracts. The substance of his decision is anchored in this
Court’s jurisprudence on severance, and his interpretation of the agreements do not rest on any

error in principle. The City’s appeal should be dismissed.

A. Application Judge Properly Analyzed the Issue Remitted To Him by This Court

47. The City’s first submits that the Application Judge mischaracterized the nature of the
issue remitted to him by this Court, which he described as being to determine whether any

provisions of the Related Contracts “are so interrelated to ss. 5(4) and 9 ... that they must

28 Remittal Decision, para. 55.
29 City’s Factum, para. 52.
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necessarily be inoperative”.% According to the City, the approach he followed in the Remittal
Decision rests on the “erroneous assumption” that any contractual obligations closely related to
those unenforceable conveyancing provisions are necessarily unenforceable as well.3* The

Application Judge did not make any such “assumption”.

48. The City ignores the basis for this Court’s decision to remit the severance issue to the
Application Judge, as set out in the Appeal Decision. Despite having accepted ClubLink’s
argument that ss. 5(4) and 9 of the 1981 40% Agreement are void for perpetuities, the panel
declined to consider whether these provisions are severable from the Related Contracts because,
among other things, ClubLink “did not identify which provisions” of those contracts “are so

interrelated ... to the void contingent interests in land that they must necessarily be

inoperative”.®? That is why this Court remitted the severance issue to the Application Judge:

[69]  First, ClubLink did not identify which provisions of the 1981
Agreement are so interrelated to ss. 5(4) and 9 and the void contingent
interests in land that they must necessarily be inoperative. Further, there
is no basis to void myriad other provisions in the 1981 Agreement that
are unrelated to the golf course and that have already been performed.

[70]  Moreover, the focus of the submissions before this court was on
the validity and enforceability of ss. 5(4) and 9 of the 1981 Agreement.
We do not have the benefit of the application judge’s findings on the
larger question raised by ClubLink. And, in my opinion, the
determination that ss. 5(4) and 9 of the 1981 Agreement are void and
unenforceable may affect provisions of not simply the 1981
Agreement but also the 1985 and 1988 Agreements, as well as the
Assumption Agreement. In my view, if the parties cannot agree, this
larger question should be remitted to the application judge for
determination. [Emphasis added.]

30 City’s Factum, paras. 54-57; Remittal Decision, para. 30.
81 City’s Factum, para. 56.
32 Appeal Decision, para. 69.
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mechanism fundamentally changes the parties’ bargain by imposing on ClubLink the obligation

to operate the golf course in perpetuity, with no “off ramps™:

[54] Withs. 5(4) of the 1981 Agreement now being void and
unenforceable, there is no provision in any of the related contracts
allowing ClubLink to discontinue the operation of the golf course. The
right to discontinue was an essential mechanism which allowed
Campeau to commence the process of evolution and possible
redevelopment of the golf course lands. Without it, the only way
Campeau gets out of the operation of a golf course is if it sells to a third
party who would also be saddled with the same obligations to operate in
perpetuity. [Emphasis added.]

57. The Application Judge avoided this undesirable outcome by invoking the principles of
severance articulated by the Supreme Courtin7 » a n s p o r t N and by this Countanr i ¢ a n
C o rHe declared provisions requiring ClubLink to continue operating the golf course in

perpetuity to be unenforceable, while leaving other, independent obligations intact.

58.  Even the City concedes that the Remittal Decision “effectively applies the doctrine of
severance” by allowing certain obligations to stand and others to fall alongside the unenforceable
conveyancing obligations in ss. 5(4) and 9 of the 1981 40% Agreement. Paragraph 73 of the
City’s factum reveals that, at its core, the City’s appeal really takes issue with the manner in

which the Application Judge applied the severance doctrine in rendering judgment.

59. The fact that the Application Judge stated that he was not applying the severance doctrine
is irrelevant to the core issue before this Court. It is settled law that an appeal is taken against a
formal order or judgment, not against the lower court’s reasons. While the Application Judge
could have been clearer about the legal principle on which he based his decision, there is no
question—and the City even concedes—that the Remittal Decision is firmly rooted in the

doctrine of severance. As this Court recently held in R . V. J. C.
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[4] An appeal lies from the judgment, not the reasons for judgment. Poor
articulation of reasons, by itself, does not provide a ground for
appellate intervention. As the Supreme Court cautioned in R . V.

S h e p pR02SLC 26, [2002] 1 S.C.R. 869, at para. 26: “The appellate
court is not given the power to intervene simply because it thinks the trial
judge did a poor job expressing itself.”*’ [Emphasis added.]

60.  In order to succeed in this appeal, the City bears the burden of persuading this Court that
the Application Judge committed a reversible error in his approach to the doctrine of severance.

The City cannot meet that burden.

LL7KH 6HYHUDQFH '"RFWULQH LV 1RW &RQILQHG 2Q0O\ WR

61. At paragraph 68 of its factum, the City renews the same formalistic argument it advanced
before the Application Judge: That the severance doctrine arises only as a remedy for “illegal”

contracts, and therefore has no application where a contract has become void for remoteness.

62.  The City’s approach to severance is incorrect, and has no basis in principle or public
policy. Far from confining the scope of this doctrine only to cases of statutory illegality, courts
across Canada regularly apply principles of severance where parts of contracts are declared

unenforceable at common law. For example:

(@) InS & a f, theSupreme Court of Canada held that, in appropriate cases, “blue-
pencil” severance may cure overly broad or ambiguous restrictive covenants—which
would otherwise be contrary to public policy, and therefore unenforceable at

common law. Nowhere did the Supreme Court say that severance was unavailable

"R .  v,20230ONCA 101, para. 4.
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because restrictive covenants do not violate a statutory rule. Indeed, Justice

Rothstein’s reasons do not even refer to the concept of illegality in contract law;®

(b) In C o rJustice van Rensburg explained that severance is available “where part of a
contract is unenforceable because enforcement would be contrary to statute or

common law’:

[35] Where part of a contract is unenforceable because enforcement
would be contrary to statute or the common law, rather than setting aside
the entire contract, courts may sever the offending provisions while
leaving the remainder of the contract intact. Severance lies along a
spectrum of remedies available when a provision of a contract is illegal,
including voiding the contract in whole or in part. The appropriate
remedy will depend on the particular context. Courts are generally
reluctant to sever contractual provisions because severance alters the
terms of the original agreement between the parties.

(¢c) InRat n a pthe Superior Court rejected the submission that severance is only
available in the context of “illegal” contracts, and held that this doctrine also applies

to contractual provisions declared void for uncertainty:

The doctrine of severance has been applied to "illegal" contracts to
separate legal from objectionable parts of a contract: G.H.L. Fridman,
The Law of Contracts in Canada, 3rd ed.

Why should not the same reasoning be applied to separate unenforceably
vague sections from the contract? In each case one severs that part of the
agreement which the court will not enforce. If the court will enforce the
remainder of a contract when the severed part was unenforceable
because it violated substantive law, surely it offends no policy to
enforce a remainder when the severed part was unenforceable only
because of the parties' failure to define their bargain with enough
precision.*® [Emphasis added.]

38 Shafron v. KRG Insurance Brokers (Western) Inc., 2009 SCC 6.
89 C o rpara. 35 (references omitted).
OYRat nanat he@95),24 OR.326,a99%CanLIl 7075, p. 10 (Gen. Div.).
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specifically, their intention to create contingent conveyancing rights at ss. 5(4) and 9 of the

contract.

69. This is an attempt by the City to “parse the reasons ... line by line in search of an
error”.* Read as a whole, the Remittal Decision demonstrates the Application Judge’s careful
analysis of the parties’ intentions, as set out in each of the Related Contracts, and consistent with

settled principles of contractual interpretation.

70. At paragraphs 44 to 48, the Application Judge recognized the parties’ intention to create
and protect the 40% Principle—subject, however, to a process that permitted the evolution in use
of the golf course lands. Given the redevelopment contemplated in ss. 5(4), 5(5), and 10 of the
1981 40% Agreement, the Application Judge found that the parties never intended to impose on

Campeau and its successors the obligation to operate a golf course in perpetuity:

[44] As determined in the Application Decision, I am of the view
that the sections of the 1981 Agreement were negotiated and arrived
at to allow for the City to give effect to its policies (notably the 40%
principle) and to allow for a process of evolution for the lands in
question. That evolution involved the operation of the golf course by
Campeau, by the City, or by a third-party operator. Furthermore, it
allowed for Campeau to sell the lands to a third-party operator, transfer
the lands to the City, or redevelop the lands. It was never the intent of
the parties that a golf course would be operated on the golf course
lands in perpetuity without Campeau having specific rights to effect
change.

[46] It was neither the intent nor the effect of the Related
Contracts to create a permanent and unconditional obligation on
Campeau or its successors to operate a golf course in perpetuity.
While that language is used in s. 5(1) of the 1981 Agreement, it was
certainly not the intent when the remaining provisions of s. 5 and then s.
9 of that Agreement are put into play. [Emphasis added. ]

“R. v ,202ONCA 678, para. 14.
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71. While the City may not like the Application Judge’s findings regarding the contractual
intentions of the parties’ predecessors, those findings are firmly rooted in the language of the

contracts and are entitled to deference on appeal.

LL $SSOLFDWLRQ -XGJHLWE:- IWRKHISHODWHG &RQWUDFWYV

72. At paragraph 82 of its factum, the City argues that the Application Judge also erred by
adopting an interpretation of the Related Contracts “that does not give effect to all of [their]

terms” and that “renders one or more of [their] terms ineffective”.

73. This submission is circular, because the effect of the P e r p e t uis thatisse 5{4) add® ¢
of the 1981 40% Agreement are already unenforceable (or, to use the Application Judge’s term,
inoperable). The Application Judge’s task was to determine what other provisions of the Related
Contracts were so closely connected with those two conveyancing provisions that they too must
be declared unenforceable or inoperable—i ., which provisions could not be saved by the

doctrine of severance.

74. The City asserts that the Application Judge also failed to give “proper effect” to section
5(1) of the 1981 40% Agreement, which states that the lands in question “shall be operated by
Campeau as a golf course in perpetuity”. According to the City, his “failure to give proper effect
to the words ‘in perpetuity’ in the 1981 Agreement and the Golf Course Agreement is an

extricable error of law”.°

75. The City made this same argument at first instance, but the Application Judge rejected it
because—unlike the cases cited in the City’s factum—the parties in this case never intended to

foreclose the potential redevelopment of the golf course lands. Section 5(5) of the 1981 40%

5 City’s Factum, para. 89.
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Agreement specifies the circumstances in which Campeau “shall have the right to apply for
development of the golf course lands in accordance with the Planning Act”. The Application
Judge was correct in finding that this right was essentially vitiated by the unenforceability of s.

5(4). Paragraph 53 of the Remittal Decision is a complete answer to the City’s submission:

[53] The 1981 Agreement was not an agreement to operate a golf course
in perpetuity and this is contrasted by other agreements which have been
acknowledged by the courts as creating perpetual obligations. The 1981
Agreement clearly identified that the golf course lands would be operated
by Campeau as a golf course in perpetuity, but this was subject to various
other provisions of the 1981 Agreement which allowed for a
discontinuance of that use. Importantly, the Related Contracts provided
for redevelopment and the 40% principle being deemed to be maintained.

76.  Finally, at paragraph 93 of its factum, the City asserts that the Remittal Decision
“ignored” certain rights enjoyed by a non-party—Imasco Enterprises Inc.—under the
Assumption Agreement. The City did not make this argument before the Application Judge, and
in any event, Imasco’s interests under the Assumption Agreement are not relevant to the

Application Judge’s application of the severance doctrine.

77. The City does not assert—and certainly cannot establish—that any finding respecting s.
11 of the Assumption Agreement meets the palpable and overriding error standard. Nor do these

findings disclose any error of law.

D. Conclusion

78. The Application Judge’s decision reflects a principled and common-sense determination
of the issue remitted to him by this Court. Given that s. 5(4) and 9 of the 1981 40% Agreement
are “essential provisions for the evolution and potential redevelopment of the golf course lands”,
their unenforceability unquestionably affects other, closely related rights and obligations in the

Related Contracts. The Application Judge correctly held that those two conveyancing obligations



-29.
could not be excised from the contract without radically transforming the nature of the parties’
bargain. That is why he declared that all obligations requiring ClubLink to continue operating the
golf course in perpetuity are inoperative. The substance of his decision is consistent with the

severance jurisprudence from this Court and the Supreme Court of Canada, and is entitled to

deference.

PART IV - ORDER REQUESTED

79. For all the foregoing reasons, ClubLink respectfully asks that the City’s appeal be

dismissed, with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of June, 2024.

Matthew P/Gottlieb / Crawford G. Smith /
John Carlo Mastrangelo / Mark R. Flowers

Lawyers for the Respondent, ClubLink
Corporation ULC
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[15] Given the significance of the 1981 Agreement, it is important to have a clear understanding

of its terms.
The 1981 Agreement

[16] Section 3 of the 1981 Agreement confirmed that Campeau’s proposal was that
approximately 40% of the total development area “shall” be left as open space for recreation and

natural environment purposes. These areas included:
a. The proposed 18-hole golf course;
b. The storm water management area;
c. The natural environment areas; and

d. Lands to be dedicated for park purposes.

[17] Of note is that none of these areas were specifically designated in the 1981 Agreement.
For example, s. 4 provides that the area for the golf course was to be mutually agreed upon by the
parties. As for the storm water management and natural environment areas, they were to be as
generally shown in Schedule “2” of the OPA. The lands to be dedicated for park purposes were to

be determined at the time of development applications in accordance with the Planning Act.

[18] Section 5 of the 1981 Agreement sets out agreed-upon “Methods of Protection” and deals
specifically with the Golf Course Lands. It begins by stating that the golf course would be operated
by Campeau “in perpetuity”. The remainder of s. 5 deals with the following subjects:

a. That Campeau may assign the management of the golf course without the prior approval
of Kanata (s. 5(1));

b. That Campeau may sell the golf course (including the lands and buildings) provided that
the new owner enters into an agreement with Kanata providing for the operation of the
golf course in perpetuity and on the same terms (5.5(2));

c. That Kanata would have a right of first refusal in the event that Campeau received an
offer for sale of the golf course (5.5(3));
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d. That if Campeau desires to discontinue the operation of the golf course and can find no
other operator, it shall convey the golf course (including lands and buildings) to Kanata
at no cost and if Kanata accepts the conveyance, Kanata will operate or cause the land to
be operated as a golf course subject to s. 9 (s. 5(4));

e. If Kanata does not accept the conveyance of the golf course, Campeau will have the right
to apply for development of the golf course lands in accordance with the Planning Act

(s.5(5)).
[19] Sections 6 and 7 address the storm water system and the natural environment areas. Those
sections provide for the transfer of these lands to Kanata when they are capable of being defined
as part of the future surveys or plans of subdivision. Section 8 provides that park lands were to be
determined at the time of development applications in accordance with the Planning Act.

[20] Section 9 provides that in the event the land set aside for open space for recreation and
natural environment purposes ceases to be used for those purposes by Kanata, then the owner of

the land, if it is Kanata, shall reconvey it to Campeau at no cost.

[21] Section 10 of the 1981 Agreement highlights (a) the purpose of the 1981 Agreement as
being to establish the principle proposed by Campeau to provide 40% of the Campeau Land as
open space and (b) that as development proceeds, further agreements about the open space areas

may be required for the 40% principle to be implemented.

[22]  Section 11 provides that the 1981 Agreement is binding on the parties and has full effect
when the OPA is finally approved.

[23] Section 12 requires that the 1981 Agreement be registered against the Campeau Lands. It
also provides that upon subdividing part of the Campeau Lands, those areas can be released from

the 1981 Agreement provided that those areas are not part of the open space lands.
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[36] ClubLink has owned and operated the Golf Course since 1997. It is a private club. To use
the facilities, whether for golf or otherwise, one must be a member, a guest of a member or part of

a pre-arranged booking such as a corporate event.

[37] The Golf Course enjoyed its peak of popularity in 2005. Since then, membership levels
and entrance fees have fallen. As of November 2019, membership is at approximately 70% of
capacity. Entrance fees have fallen from a high of $22,500 in 2005 to $9,000. There are 21 other
golf courses within a 35 km drive of the Golf Course, including 6 public courses, 8 semi-private

courses and two other ClubLink courses.

[38] Limited use is made of the Golf Club Lands in the winter for cross-country skiing. There

are much larger sites for cross-country skiing nearby which are more popular.
ClubLink Explores Redevelopment Options

[39] On December 14, 2018, ClubLink announced that it was pursuing options for alternative
use of the lands. ClubLink announced that it had entered into a partnership with developers Minto
Communities Canada and Richcraft Homes to assist with redevelopment plans for the lands. When
the announcement was made, ClubLink emphasized the declining interest in golf and the fact that

golf courses across the country were struggling.

[40] On January 24, 2019, the City Solicitor wrote to ClubLink’s former counsel. The City
advised that it had not received notice from ClubLink (a) with respect to a proposed sale of the
golf course or (b) to the effect that ClubLink desires to discontinue the operation of the golf course.
The City requested that ClubLink provide formal notification if ClubLink should later “determine”

that it would discontinue operating the golf course.

[41] On October 8, 2019, ClubLink submitted planning applications for a zoning by-law
amendment and approval for a plan of subdivision. In those applications, ClubLink sought
permission to redevelop the Golf Club Lands for residential and open space purposes.
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[42] ClubLink’s planning applications envision the redevelopment of the Golf Club lands for
single family homes, townhouses and other medium-density housing. The redevelopment plans
also include significant amounts of new, permanent, publicly accessible green space — much more
than is currently available to the public. The applications, if granted, would permit the construction

of 545 detached dwellings, 586 townhouse dwellings and 371 apartment dwellings.

[43] Theredevelopment proposal includes a large neighbourhood park (8.6 acres), two parkettes
(0.98 and 1.01 acres), five stormwater management ponds surrounded by green space and a variety
of other open green spaces. The parks would accommodate a variety of different public uses, such
as play structures, splash pads, trails and dog parks. None of these facilities exist at the Golf

Course, a private club that generally operates from April to October each year.

[44] As of the date of this hearing, the City had not yet rendered a decision on either of the
planning applications. In 2020, ClubLink appealed to LPAT the City’s failure to make a decision

on the planning applications.

[45] ClubLink maintains that it has never provided notice to the City that it desires to

discontinue the operation of the Golf Club; ClubLink asserts that no such decision has been made.
Claim for Restrictive Covenant

[46] The Coalition has intervened in this proceeding. The Coalition seeks a declaration that
the “Current Lands” (as defined in the 1988 Agreement) are subject to a restrictive covenant which
requires that 40% of the total development area for the Kanata Marchwood-Lakeside Community

remain as open space for recreation and natural environment purposes.

[47] The Coalition represents the interests of many landowners in what was known as the
Kanata Marchwood-Lakeside Community. That community now includes the Kanata Lakes
neighbourhood, Country Club Estates, CCC575, Catherwood and Nelford Court.

[48] The factual matrix on which the Coalition relies in support of the claim for a restrictive

covenant is the following:
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[142] In First City, the Court noted that the regional municipality had exercised its planning
jurisdiction over a long period of time, the entering of the agreement was considered in the public
interest, the statutory process was complied with for the approval of an official plan amendment
and no statutory rights of third parties came into question: First City, at pp. 691-692. All of these

features are present surrounding the 1981 Agreement and the OPA process.

[143] The cases relied upon by ClubLink are all distinguishable on the facts. There is no evidence
that the RMOC or Kanata abdicated their statutory duties, thereby acting in a manner which is
contrary to public policy. The process followed for the approval of the OPA was a comprehensive
public process that allowed for public input in accordance with the planning process in effect at

the time.

[144] Finally, the 1981 Agreement arose out of the planning process. Campeau presented a
proposal which required the OPA. Kanata provided its comments in support by way of resolution
as part of the consultation process. The need for the 40% principle arose in public meetings where
members of the public had the opportunity to be aware of the process leading to the OPA. The
OPA was an official plan amendment and not a zoning by-law. The details of the zoning process
were still to be determined, again through a public process, and Kanata made no commitments to

approve any particular form of zoning.

[145] Neither the RMOC nor Kanata “sold” its official plan amendment approval; they simply

supported Campeau’s development proposal which included an agreement with Kanata.

Issue 2: If s. 5(4) and/or s. 9 of the 1981 Agreement are void for perpetuities, can they be
severed from the 1981 Agreement so that the rest of the 1981 Agreement remains valid and
binding?

[146] Given my conclusion that the 1981 Agreement continues to be a valid and enforceable

agreement, there is no need to consider the severance issue.
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[175] | am unable to conclude that the Kanata Lakes Concept Plan dated December 4, 1987 is
likely one and the same as the Concept Plan attached to the 1988 Agreement. The Concept Plan
referenced in the 1988 Agreement does not include the date or the full title “Kanata Lakes Concept
Plan” in its description. Also, the Coalition seeks to rely on this Concept Plan to define the
dominant tenement but there is no opinion evidence which properly interprets what is shown on
the Concept Plan. | am unable to properly interpret it on my own. In particular, the legend refers
to the Golf Course as “GC”, but those initials are not actually found on the Kanata Lakes Concept
Plan except in the list of abbreviations. These issues should be determined on a more fulsome

evidentiary record.

[176] Consequently, the Coalition’s motion to file the Kanata Lakes Concept Plan dated
December 4, 1987 is denied.

[177] As previously stated, the issues surrounding the declaratory relief are superfluous to the
issues as determined in this decision. Given that the 1981 Agreement continues to be a valid and
enforceable contractual agreement between the parties, there is no need for a finding to be made
on the claim for a restrictive covenant. Furthermore, there are shortcomings in the evidence
surrounding that claim. The claim for a restrictive covenant should form part of a more fulsome

hearing with better evidence to support the Coalition’s claims.
CONCLUSION
[178] For the reasons stated herein, the Court concludes:

a. Issues #1-2: The 1981 Agreement continues to be a valid and binding contract and ss.
5(4) and 9 are not void as contrary to the rule against perpetuities. The 1981 Agreement
was intra vires Kanata and the entering of the 1981 Agreement was not an unlawful
fettering of Kanata’s discretion. Consequently, the issue of severance is not relevant.

b. Issue #3: ClubLink has not determined that it desires to discontinue the golf course use.

c. Issue #4: While the City is required by s. 5(4) of the 1981 Agreement to operate the golf
course, it must not do so in perpetuity. The City’s obligations under s. 9 of the 1981
Agreement are not triggered if the City discontinues the golf course use provided that it
continues to use the land for recreational and natural environment purposes.
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d. Issue #5: The questions surrounding the restrictive covenant are superfluous to this
application and should be decided on a more fulsome evidentiary record.
COSTS
[179] If the parties are unable to agree on the issue of costs, they may make written submissions
on costs. Any party seeking an order for costs will have 30 days from the date of this decision to
serve and file its written submissions and a party against whom a request for costs has been made

will have 30 days thereafter to respond. Those submissions will not exceed three pages in length

(excluding attachments) and will comply with Rule 4 of the Rules of Civil Procedure.

Cot L

Justice Marc R. Labrosse

Released: February 19, 2021
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APPLICATION

The Applicant, the City of Ottawa, makes application for:

(a)

(b)

(©)

(d)

(©)

H

(8)

A Declaration that the obligations of ClubLink Corporation ULC in s. 3 of the
ClubLink Assumption Agreerﬁent (as defined below) and the underlying 40%

Agreement (as defined below) remain valid and enforceable;

An Order that within 21 days ClubLink Corporation ULC must either:-1) withdraw
its Zoning By-law Amendment application and Plan of Subdivision application
received by the City of Ottawa on October 8, 2019, or; 2) offer to convey the Golf

Course Lands (as described below) to the City of Oftawa at no cost;

A Declaration that pursuant to s. 7 & 9 of the 1981 40% Agreement ands. 10 & 11
of the ClubLink Assumption Agreement, if the City of Ottawa accepts a
conveyance of the Golf Course Lands, it is not thereafter obliged to reconvey the
Golf Course Lands to ClubLink Corporation ULC so long as it uses the Golf Course
Lands as open space for recreation and natural environmental purposes, irrespective

of whether it continues operation of the golf course;
An Order that this application be heard on an expedited basis;

In the alternative to (d) an order for interim or interlocutory injunctive relief if

requested;
The costs of this proceeding, plus all applicable taxes; and

Such further and other relief as to this Honourable Court may seem just.
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50. In reasons dated October 13, 2023 (the “Remittal Decision”), the Application Judge
agreed with the City that: “The law of severance has no place in this decision.”®® Despite this, he
went on to excise numerous contraction provisions, declaring:
@ Sections 5(1), 5(2), 5(3), 5(5) of the 1981 Agreement, s. 4 of the 1988 Golf Course
Agreement, and ss. 5 and 10 of the Assumption Agreement are inoperative; and
(b) Sections 3 and 10 of the 1981 Agreement, ss. 2 and 5 of the 1988 Agreement, and
s. 11 of the Assumption Agreement are inoperative to the extent that the 40% open
space principle would apply to a redevelopment of the Golf Course Lands by
Campeau or its successors that complies with the Planning Act, R.S.0. 1990, c. P.
13 (collectively, the “Inoperative Provisions”; see Factum Schedule “C”).
51.  The effect of the Remittal Decision is, among other things: 1) to remove over 175 acres of
land from the 40% Principle such that it no longer must be preserved as open space; 2) to take
away the City’s contractual right of first refusal if ClubLink receives an offer for the Golf Course
Lands; and 3) to release ClubLink from its promise to operate a golf course on the Golf Course
Lands, thereby increasing the value of the land and delivering a windfall to ClubLink that it never
bargained for.
PART Il - STATEMENT OF ISSUES, LAW & AUTHORITIES
52.  Theissues in this appeal are whether the Application Judge erred in law by:
@ Failing to carry out the Court of Appeal’s direction in remitting ClubLink’s
Severance Argument for further consideration;
(b) Applying an unknown and incorrect principle of “inoperability” to contractual

provisions that established personal rights; and

%8 Remittal Decision, para. 30, ABC, Tab 3, p. 34.
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(©) Failing to apply the governing principles of contractual interpretation in identifying
the Inoperative Provisions.

A. The Standard of Review
53.  This appeal concerns: 1) the Court of Appeal’s direction to the Application Judge; 2) the
availability of a remedy/doctrine of “inoperability”, and 3) extricable questions of law in the
interpretation of the Related Contracts. Appellate review of the Remittal Decision should be
governed by the standard of correctness.>®
B. The Error in Carrying Out the Court of Appeal’s Direction
54.  The Court of Appeal directed the Application Judge to consider the impact, if any, of their
finding that s. 5(4) and 9 were void on the 1981 Agreement and the other Related Contracts.®
55.  The Application Judge erred in his understanding of his “jurisdiction” granted by the Court
of Appeal, which he described as being: “to identify which provisions of the Related Contracts are
so interrelated to ss. 5(4) and 9 and the void contingent interests in land that they must necessarily
be inoperative.”®
56. His characterization of the Court of Appeal’s direction was wrong. It started with the
erroneous assumption that any “interrelated provisions” were “inoperative”. The Appeal Decision
did not pre-determine that its finding that the Conveyance Provisions had become void due to
remoteness necessarily impacted the rest of the 1981 Agreement or the other Related Contracts.
Further, the Appeal Decision did not acknowledge or create any new doctrine of “inoperability”

that would guide the Application Judge’s consideration of the Severance Argument.

%9 Housen v. Nikolaisen, 2002 SCC 3 at paras. 8, 27, Appellant’s Book of Authorities (“BOA”),
Tab 1.

60 Appeal Decision, para. 70, ABC, Tab 7, p. 159.

%1 Remittal Decision, para. 30, ABC, Tab 3, p. 34. See also: paras. 33, 40.
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held: “the effect of this is that the lease takes effect as if the void limitation® created by the option
were omitted.”®® The balance of the lease was not undermined.’
64.  The Inoperative Provisions are personal contractual obligations made by Campeau and
assumed by ClubLink to maintain certain lands as open space and to operate a golf course in
perpetuity (subject to identified off-ramps). No party has asserted that any of the Inoperative
Provisions create contingent interests in property. As one example, s. 5(3) of the 1981 Agreement
grants the City a right of first refusal should ClubLink receive an offer for the sale of the golf
course.”t A right of first refusal is a personal right that does not create an immediate interest in
land, which is not subject to the rule against perpetuities.’
65.  The Application Judge’s finding that the City’s contractual rights are “inoperative”,
including its right of first refusal, is inconsistent with the Harris decision and has no support in the
Perpetuities Act or property law. The rule against perpetuities is not a mechanism for relief from
contractual obligations that do not create interests in property.

(if) Rendering Terms “Inoperative” Is Not a Recognised Remedy in Contract Law
66.  The Application Judge cited no authority for granting a declaration of “inoperability” in
respect of otherwise valid contractual terms only because they are “interrelated” to a clause that

has become void for remoteness. Neither Fridman, nor McCamus, nor Waddams describe a

%8 Section 1 of the Perpetuities Act, R.S.0. 1990, c. P. 9 (the “Perpetuities Act”), Schedule “B”
defines a limitation as: “any provision whereby property or any interest in property, or any right,
power or authority over property, is disposed of, created or conferred.”

% Harris v. Minister of National Revenue, [1966] S.C.R. 489 at pp. 497-498, BOA, Tab 6.

0 The result may be different in the case of a single purpose contract and not a multi-clause
agreement (Politzer v. Metropolitan Homes Ltd., [1976] 1 S.C.R. 363 at pp. 373-375, BOA, Tab 7;
Bruce Ziff, Principles of Property Law, 8" ed. (Toronto: Thomson Reuters, 2023), p. 322, BOA,
Tab 19.

1 Application Decision, para. 18, ABC, Tab 5, p. 86.

72 2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409 at paras. 22-24, BOA, Tab 8; Canadian
Long Island at pp. 732-733, 735-736, BOA, Tab 4; Appeal Decision, para. 50, ABC, Tab 7, p. 152.
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general remedy in contract to declare otherwise valid contractual provisions as “inoperative”.”® It
is a legal error to apply an incorrect principle in the course of contractual interpretation.’
67. Even ClubLink has never asserted such a remedy exists in contract — rather, it resorted to
a misapplication of the doctrine of severance to try to relieve it of its contractual obligations.

(iii) The Doctrine of Severance Does Not Apply
68.  The Application Judge correctly found that the doctrine of severance has no application
here.” The doctrine of severance arises in the context of illegal contracts. It arose to deal with
the harsh effects of the original common law rule of illegality: namely that illegal contracts are
void ab initio. As explained by the Supreme Court in Transport North American Express: “some
time ago Canadian courts began to develop a more flexible approach to statutory illegality in
contract, often severing the illegal provisions and enforcing the remainder.”’
69. None of the Related Contracts are illegal. Specifically, the 1981 Agreement was at no time
contrary to statute —s. 5(4) and 9 created presumptively valid contingent interests in land,”” which
then became void for remoteness once the perpetuity period expired.”® The Court of Appeal’s

ruling that s. 5(4) and 9 are void because the City’s right to call upon a conveyance of the Golf

3 A declaration of “inoperability” is a remedy that falls within the Superior Court’s discretionary
exercise of its statutory power where a by-law is abusive (see Lorraine (Ville) v. 2646-8926
Québec Inc., 2018 SCC 35 at para. 35, BOA, Tab 10). Findings of “inoperability” may be provided
for by statute (see Husky Food Importers v. JH Whittaker & Sons, 2022 ONSC 1679 at paras. 3,
12, 29, BOA, Tab 11). In insurance contracts, the doctrine of equitable contribution can result in
declarations of inoperability (see Family Insurance Corp. v. Lombard Canada Ltd., 2002 SCC 48
at paras. 34, 37-38, 45, BOA, Tab 12).

74 Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53 (“Sattva”) at para. 53, BOA, Tab 9.
7> Remittal Decision, para. 30, ABC, Tab 3, p. 34.

® Transport North American Express Inc. v. New Solutions Financial Corp, 2004 SCC 7
(“Transport”) at para. 22. See also paras. 20-21, BOA, Tab 13.

T Per the “wait and see” principle set out in s. 4(1) of the Perpetuities Act, Schedule “B”.

78 Per ss. 4(1) & 4(3) of the Perpetuities Act, Schedule “B”; Appeal Decision, paras. 11, 65, ABC,
Tab 7, pp. 137, 158.
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right of first refusal if Campeau received an offer for sale of the golf course (s. 5(3)). All of those
rights are unaffected by the Court of Appeal’s decision, which only impacted the Conveyance
Provisions.

88.  The Application Judge’s interpretation that the perpetual obligation to operate the golf
course was contingent upon the right to discontinue in s. 5(4) is not supported by the plain text of
the document.%? Furthermore, it ignores that the perpetual contractual obligation was reaffirmed
by the parties in 1988: “Any sale of the golf course ... shall be subject to the purchaser entering
into an agreement with the City providing for the operation of the golf course in perpetuity and for
the assumption of all other obligations of Campeau under the Golf [Course] Agreement and this
Agreement.”103

89.  The failure to give proper effect to the words “in perpetuity” in the 1981 Agreement and
Golf Course Agreements is an extricable error of law.*%* The Court of Appeal, as recently as 2021,
confirmed that parties may enter into contracts that create perpetual obligations.'® Those

obligations can bind successors in title, and cannot be terminated unilaterally. %

Perpetual
obligations do not expire, but continue “permanently or forever.”1%’
90.  ClubLink seeks relief from the Court of its contractual obligation because it now considers

it more advantageous to redevelop the Golf Course Lands for residential purposes than continue

192 Thunder Bay at para. 60, BOA, Tab 15; Remittal Decision, paras. 51-55, ABC, Tab 3, pp. 38-
39.

103 Section 4 of the 1988 Golf Course Agreement, ABC, Tab 12, p. 225.

104 Thunder Bay at paras. 7, 29, 46, BOA, Tab 15.

105 Conseil Scolaire Catholique Franco-Nord v. Nipissing Ouest (Municipalité), 2021 ONCA 544
(“Conseil”) at paras. 46, 77, BOA, Tab 16.

196 Thunder Bay at paras. 1, 4, 49, 77, 80, BOA, Tab 15.

197 Thunder Bay at para. 50, BOA, Tab 15.
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®1 Remittal Decision, para. 30, ABC, Tab 3, p. 34. See also: paras. 33, 40.
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57.  Thiserroneous starting point is critical, as the Application Judge did not cite a single statute
or any case law that endorsed his inoperability analysis. The only basis for this approach was his
(mis)understanding of this Court’s direction.
C. The Error in Applying an Unknown and Incorrect Principle of “Inoperability”
58.  The Remittal Decision renders numerous contractual provisions that established personal
rights between the City and ClubLink “inoperative”. Remedies are consequences following a
finding. For example, a contract found to be illegal can be void ab initio. A finding of mistake
can lead to rectification. No remedy of “inoperability” is available by statute, property or contract
law as a result of the finding that the Conveyance Provisions are void for remoteness by operation
of the Perpetuities Act.

(i) Perpetuities Act Does Not Affect Personal Rights That Are Not Interests in Property
59.  ClubLink sought relief based on the rule against perpetuities. The rule against perpetuities
is a doctrine of the law of property, not of contract.®? It is a rule that restricts the length of time
which may elapse between the creation of a contingent interest in property, and the vesting of that
interest. The rule is often understood as a rule against remoteness of vesting.®®
60. Perpetual contractual obligations do not run afoul the rule against perpetuities. As set out
in Ziff’s Principles of Property Law, it only applies to contingent interests in property:

The rule against perpetuities is not concerned with interests that last

indefinitely; the fee simple is capable of enduring forever, and is not
objectionable on that ground. The doctrine is solely concerned with

62 Quercus Algoma Corporation et al. v. Algoma Central Corporation, 2021 ONSC 2457 at para.
21, citing J.H.C. Morris & W. Barton Leach, The Rule Against Perpetuities, 2nd ed. (London,
U.K.: Stevens & Sons, 1962), BOA, Tab 2.

63 Sutherland Estate v. Dyer (1991), 4 O.R. (3d) 168 (Gen. Div.) (“Sutherland Estate™) at paras.
13, 18-19, BOA, Tab 3.
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THIS AGREEMENT made in triplicate this 29th day of
December , 1988
BETWEEN 3

. CAMPEAU CORPORATION,

a body corporate and politic

incorporated under the laws of

the Province of Ontario,

. (hereinafter called "Campeau”)

OF THE FIRST PART
AND 3

THE CORPORATION OF THE CITY OF KANATA,

(hereinagtter called "the City"

OF THE SECOND PART
\

WHEREAS Campeau and the City entered into an agreement
dated the 10th day of June, 1985, the "Golf Club Agreement"
governing the 1mprow:renent' and operation by Campeau of the
Kanata Golf Course (as defined in the Golf Club Agreement) on
certain lands owned by Campeau situated in the City of Kanata,
described in Schedule "A" to the Golf Club Agreement (the

“"original Lands");

AND WHEREAS lands in excess of the lands intended by
the parties to be governed by the Golf Club Agreement were
included in the Original Lands due to unavailability of precise
legal descriptions:

AND WHEREAS the City and Campeau have now determined
the approxinate location on the Original Lands of existing and

proposed Kanata Golf Club holes and other amenities:

AND WHEREAS Campeau and the City have agreed that the
Golf Club Agreement should therefore now only apply to the

lands described in Schedule "A" hereto, (the "Current Lands")?
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AND WHEREAS the Golf Club Agreement was registered
againgt the Current Lands in the Registry Office for the Land
Titles Division of Ottawa~Carleton (No. 4) on.the. 2 { day of

MM% ,1983 as Instrument No. (_aOb(f ZS,

AND WHEREAS the City by Council Resolution has
approved a conéept plan submitted by Campeau describing
generally the proposal for designation and development of the
lands including the 18 hole golf course, (the "Concept Plan") a
copy of which Concept Plan is retained in the offices of the
Munieipal Clerk of the City;

AND WHEREAS the City wishes to ensure that the
obligations under the Golf Club Agreement in réapect of the

Current Lands are binding on,successors in title of Campeau;

NOW THEREFORE this Agreement witnesseth that for and
in consideration of the sum of Ten Dollars {$10.00) and ihe
mutual covenants contained herein, the City and Campeau hereby

|
agree as follows:

1. Effective as of the date of execution hergof, the Golf
Club Agreement and this Agreement shall apply only to the

Curxent Lands.

2, The City acknowledges and agrees that as the Golf Club
Agreement shall no longer apply to that portion of the Original
Lands not included in the Current Lands, {the "Excess Lands"),
the City hereby releases the Excess Lands from the obligations ’
under the Golf Club Agreement.

3. Except as may otherwise be agreed, the 18 hole golf

course and amenities shall be constructed in accordance with

the Concept Plan.

274

“r

™D

vt A s

~O
-





TR

STITTTITIONS S

PSS

Y bt RO e i s e nE =

3. Page 4

4, Any sale of the golf course (in.ciud:lng lands and
building) shall be subject to the purchaser entering into an
agreement with the City providing for the operation of the golf.
course in perpstuity and for the assumption of all other
obligations of Campeau under the Golf Club Agreement and this
Agreement.
- : Qo
5, It is hereby agreed that the Colf Club Agreement and
this Agreement shall enure to the benefit of and be binding
upon the respective successors and assigns of Campeau ‘and the
City and ghall run with and bind the Current Lands for the
benefit of the Kanata Marohv':ood Lakeside Community.
\ .
IN WITNESS WHEREOF the Qity and Campeau have hereunto
affixed their corporate seals, attested by the Lands of their

authorized gigning officers in that behaléf.

SIGNED, SEALED & DELIVERED ) THE CORPORATION OF 'fHE CITY OF
in the presence ofs ; KANATA 0191y,
’ r o,
)
) - Per:
)
)
)
) Per:s _ 2 KY S
) CLomk Tl tedugy ' B
) ‘ i;e;.‘{;{;ffa:,‘»ﬂu'_" fgwats
) R
) e
)  CAMPEAU CORPORATION . ..’ **awe 'y -
) VO e T
) :‘ Y
; Pers il 1
) ~~~~~ ” s .1,:' I
c &£
; Per e '{l
=
) /A&’*

: ;&_ ’
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Page 5
SCHEDULE *A*

LEGAL DESCRIPTION s
Parcel 69~1, Bection 4M-510

ALL AND SINGULAR that certain parcel or tract of land and
premises gituate, lying and being in the City of Kanata, in the
ﬁegicnal Municipality of Ottawa-Carleton and in the Province of

Ontarioc. .

_ BEING COMPQOSED OF all of quok 69 as ghown on a plan ‘registaered
in the lLand Registry Office for the Land Titles Division of
Ottawa-Carleton (No. 4) as Plan No. 4M-510, being all of Parqel
69-~1, Seotion 4M-510, ‘
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Schedule A {Cont'd)

LEGAL DESCRIPTION
Parcel 126~1, Section 4M-651

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Munioipality of ottawa~Carleton and in the Provincs of

Ontario. .

BEING COMPOSED 'OF all of Block 126 as shown on a plan:
rogistered in the Land ﬁegietry Office for the Land 'Titles
Division of Ottawa-Carleton (No. 4) as Plan No. 44-651, being
all of Parcel 126~1, Section 4M-651.

»
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Schedule A (Cont'd) page 7

LEGAL DESCRIPTION
Parcel 132~1, Section 4M=651

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipslity of ottawa-Carleton and in the Province of

.

Ontario,

BEING COMPOSED OF all of Block 132 as shown on a plan
rogistered in the Land Registry Office for the lLand Titles
Division of Ottaw;icatletén (No. 4) as Plan No. 4M=-651, being
all of Parcel 132~1, Section 4M-651. ' ‘
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LEGAL DESCRIPTION
Parcel 183~1, Section 4M-652

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario. . ‘

BEING COMPOSED OF all of Block 183 as shown on a3 plan
registered in the land Regietzybffice €or the Land Titles
Division of Ottawa-Carleton (No. 4) as Plan No. 4M~652, being
all of Parcel 183~l1, Seotion 4M-652.

., \
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Page 9
Schedule A (Cont'd)

LEGAL DESCRIPTION ~ ‘ P
Parcel 185-1, Section 4M=652

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontarilo. ‘

BEING COMPOSED OF all of Block 185 as shown on a plan

_reglistered in the Land'aegistry 0ffice for the lLand Titles

Division of Ottawa-Carleton (No, 4) as Plan No. 4M~652, being
. \ .
all of Parcsl 185=1, Section 4M=-652,

N
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Schedule A {(Cont'd)

LEGAL DESCRIPTION «

Parcel 186=1, Section 4M~652

ALL AND SINGULAR that certain parcel or tract of land and
premisas situate, lying and being in the City of Ka:iata,' in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario. .

BEING COMPOSED OF all of Block 186 as shown on a plan’
:egiétered in the Land Registry Office for the i.a.nd Titles
Division of Ottawa=-Carleton (No. 4) as Plan No. 4M-652; veing
all of Parcel 186-1, Section 4M=-652. ' o
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Schedule A (Cont'd)

LEGAL DESCRIPTION

Part of Parcel 3-7, Section March~-3

ALL AND SINGULAR that ocertain parcel or tract of land and
premises situate, lying and being in the city of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of
ontario. ' '

BEING COMPOSED OF

FIRSTLY: Part of Lots 5, 6 and 7 in Concession 3 of the Township
of March designated as Parts 1, 2 and 3 on a reference ‘ plan of
survey deposited in the Land Regi;tx'y Office toi: ‘the Land Titles
Division of Ottawa-Carleton (No. 4) as Plan 4R-6557;

SECONDLY: Paxt of Lots 3, 4 and 5 in Concession 3 of the
Township of March designated as Parts 2, 3, 4, 5, 6, 7 and 8 on &

reference plan of survey deposited in the Land Registry office
for the Land Titles Division of Ottawa~Carleton (No. 4) as Plan
4R~65589

THE SAID PARCELS being Part 2“8 iarcel 3-7, Section March-3,

N
O
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page 12
Schedule A (Cont'd)

IEGAL DESCRIPTION
Part of Parcel 5-3, Section March-2

ALL AND SINGULAR that ocertain pa:éel or tract of land and
premises situate, lying and being in the City of Ranata, in the
Regional Municipality of Ottawa-Carleton and in the Province of
Ontario.

BEING COMPOSED OF Part of the Road Allowance as widened between
Lots 5 and 6 in Concession 3 as stopped up and closé& by By-law
16-88 of The Corporation of the City of Kanata regiétered in the

Land Registry Office for' the lLand Titleg, Division of Ottawa- .

Carleton (Ne. 4) as Instrument No. %28' deeiénated as Ppart ~4 on
a reference plan of survey deposited in the Land Registry Office
for the Land. Titles Division of Ottawa=-Carleton (No. 4) as Plan
4R~6557.,

THE SAID PARCEL being Part of Parcel 5-3, Section March-2a.
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Page 13 ;
Schedule A {Cont'd) . ,!

LEGAL DESCRIPTION

Parcel 5-1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa=Carleton and in the Province of

Ontario,

BEING COMPOSED OF all of those parts of Lot 5, Concession 2, of . N
the Township of March (now within the limits of the City of

Kanata) designated as Parts 1, 2, 3, 4 and 5 on a reference

plan of survey deposited in the land Registry O££ica-£6t the

Land Titles Division of Ottawa=-Carleton (No. 4) as Plan No,

4R-1135, being all of Parcel 5-1, Section March-2,
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Schedule A {Cont'd)

LEGAY, DESCRIPTION

Part of Parcel 2-1, Section March-2

ALL; AND SINGULAR that certain parcel or tract of land and

premises situate, lying and being in the’ oity; of Kanata, in the
Regional Municipality of ottav;a-Carletoxi and in the Province of

Ontario.

Lol

[

BEING COMPOSED OF all of those parts of Lots 3 and 4, Concession

2 and that part of the Road Allowance between Concessions 2 and 3

" of the Township of March (as stopped up and closed by By-lLaw 32-

76 of the Corporation of the Township of March, .registered as
L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11

on a Reference Plan of Survey deposited in the Land Registry '

Office for the Land Titles Division of ottawa-carléton (No. 4) as
Plan No. 4R-6558. |

THE SAID PARCEL being Part of Parcel 2-1, Section March-2.
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THIS AGREEMENT made in triplicata this 20thday of
December , 1988

BETWEEN: )

CAMPEAU CORPORATION,

a body corporate and politic

incorporated under the laws of

the Province of Ontario,

(hereinafter called “"Campeau")

‘ OF THE FIRST PART

AND:

THE CORPORATION OF THE CITY OF KANATA,

(he:einafter called "the City"

OF THE SECOND PART

WHERBAS pursuant to Cawpeau'’s request for an amendment
to the Official PFlan of The Regional Municipality of
Ottawa~Carleton, . Canmpeau and the City entered into an agreement
dated-the 26th day of May; 1981, governing the designation of
certain lands within the "Marchwood Lakeside Community" as
recreation and open space, which agreement was registered
against title to the ’1anda legally described in Schedule “A"
therein (the “Original Lands") in the Registry Office for the
Registry Division of Ottawa~Carleton (No., 5) on the 8th day of
January, 1982 as Instrument No., CT140350 (now Land Titles
No. LT286218 in respect of portions of the lands) and in the
Registry Office for the lLand Titles Division of Ottawa~Carleton
{No. 4) on the same day as Instrument No. 277799, (the "Forty

Percent Agreement®):

AND WHEREAS lands in excess of the lands intended by
the parties to be governed by the Forty Percent Agreement were
included in the Original Lands due to unavailability of precise
legal descriptions;

AND WHERBAS the City and Campeau have determined, in
respect of other portions of the Original lands, that the

Lmd
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2, N

obligations in the Porty Percent Agreement either no longer
pertain or have been set out eleewhere in more specific

subdivision agreements;

AND WHEREAS Campeau and the City have agreed that the
Porty Percent Agreement should therefore now only apply to the

lands described in Schedule “A" hereto, (the "Current Laﬁds")t

AND WHEREAS the City, by Council Resolution has
approved a concept plan submitted by Campeau describing
generally the proposal for designation and development of the
lands in accordance with the Forty Percent Agreement, (the
"Concept Plan") a copy of which Concept Plan is retained in the
offices of the Municipal Clerk of the City: l

AND WHEREAS certain obligations pertaining to works to
be constructed on the Current Lands in accordance with the
principles of the Forty Percent Agreement have been set cut in
the subdivision agreement between the City and Campeau
registered against the lots and blocks on Plans 4M-651, 4M-652
and 4M~653, in the Registry Office for the Land Titles Division
of Ottawa-éarleton {No. 4) as XInstrument No. 568244 (the

“subdivision Agreement"):

AND WHEREAS the City wisghes to ensure that the
obligations under the Forty Perxrcent Agreement and the
Subdivision Agreement in respect of the Current Lands are

binding on successors in title of Campeaus

NOW THEREFORE this i&gteementz‘ witnesseth that for and
in consideration of the sum of Ten Dollars ($10.00) and the
mutual covenants contained herein, the City and Campeau hereby

agree as follows:
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3.

1. Effective as of the date of execution hereof, the
Forty Percent Agreement and this Agreement ghall apply only to

the Current Lands.

2. Excapt as may otherwise be agreed pursuant to the
subdivision approval process for the Current Lands, the Current
Lands shall be developed in accordance with the COngept Plan,
{including without limitation the 18 hole golf course,
stormwater management and parks) and the land dedication and
designation requirements of the Forty Percent Agreement and
this Agreement shall be fulfilled in respect of the Current

Lands in accordance with the Concept Plan,

3. Of the Original Lands not included in the Current
Lands, '(the YExcess Lands”) the parties agree that Campeau has
dedicated or designated or, in a separate subdivision agreement
with the City agreed to dedicate or designate, open space lands
ag set out in Schedule "B" to this Agreement, and the City

hereby acknowledges and agtees'that:

{1} the City is fully satisfied with the said open space

dedications and designations:

(i1) the City shall require no further open space
dedications or designations in respect of the Excess
Lands and hereby releases the Excess Lands and Campeau

therefrom: and

t
}

(1i1) the City shall forthwith upon request execute
registerable releases of the Forty Percent Agreement

againgt the Bxcess Lands.

4, Of the Current Lands, the City agrees that the open

space dedications and designations located approximately on the
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. V
Concept Plan and as outlined by acreage on Schedule "C" annexed

to this Agreement satisfy the remaining open space obligations

contained in the Forty Percent Agreement.

S. In the event of any sale of the Current lands (but
excluding any sale of lots or blocks on registered plans of
subdivision, to be developed for purposes other than a golf
course hol'e) the purchaser shall enter into an agreement with
the City ptoviding for the assumption of obligations under the

Forty Percent Agreement and this Agzeemené.

6. Campeau agrees to complete the following works on the

Current Lands:

(a) as part of Phase 1 as defined by the Official Plan for
the Marchwood/Lakeside Community, Kanata Pond Storm

Water Management Works as shown on Oliver, Mangione,

McCalla & Associates Limited Drawing Nos: 84-4286-8SPI,
84-4286~1 to 84-4286~11 inclusive, 84-4286-S1 and
84-4286-82, 84-4286~D1 to 84-4286-D5 inclusive:;

(b) dAredging of the Kanata Pond from its easterly end to
Line 4 approximately: provided that Campeau may at its
discretion dredge the pond to the Goulbourn Porced
Road as shown on Drawing No. 84~4286~D6;

(c) to provide any off-site electrical distribution i
facilities deemsd by Kanata Hydro to be required in :
order to provide a secure service to the existing and !

proposed development; and

(3) to permit cross country skiing and any necessary

grooming of cross couni:ry ski trails on the golf
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course during the winter months to the satisfaction of

Kanata.

7. It is hereby agreed that the Forty Percent Agreément
and this Agreement shall enure to the benefit of and be binding
upon the respective successors and assigns of Campeau and the
City and shall run with and bind the Current Lands for the
benefit 6f.the Kanata Marchwood Lakeside Community.

IN WITNESS WHEREOF the City and Campeau have hereunto
affixed their corporate geals, attested by the hands of their

authorized signing officers in that behalf.

SIGNED, SEALED & DELIVERED ) THE conpoxwrxon OF 'raa cf'i;&"ﬁp. . ~'.'_ Lo
in the presence of: g RANATA Ry ,n.u',\‘a,”

) Per: : .

)

)

) Per: ).

) Clerk - 3 R

; ’ ﬂiﬂmtkh/ Mfuaé 'j'-.,‘,‘d"('s,,‘..r"

)  CAMPEAU CORPORATION ;" 4

)

) Per:

)

)

) Per:

)

)
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SCHEDULE "A"

y

LEGAL DESCRIPTION

Road Allowance between Concessions 2 and 3

Adjacent to Lots 6 and 7, Township of March

ALL AND SINGULAR that certain parcel or tract of land and

premiges situate, lying and being in the City of Kanata, in the

Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF that part of the Road Allowance between

Concessions 2 and 3 adjacent to lots 6 and 7, Concession 2 and

adjacent to Lots 6 and 7, Concession 3, Township of March (now

within the limits of the City of Kanata) as closed and stopped

up by By-law 22-81 [registered in the Land Registry Office for

the land Registry Division of Ottawa-Carleton (No. 5) as

Instrument No. NS113415] and designated as Part 1 on a

reference plan of survey deposited in the said Land Registry

Office as Plan 5R~505S5.

292 L
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¢

LEGAL DESCRIPTION

rarts of Lots 6, 7, B and 9, Concession 2

Township of March, now City of Kanata

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata,
{formerly in the Township of March), in the Regional

Municipality of Ottawa~Carleton and in the Province of Ontario,

BEING COMPOSED OF that part of North West Half of Lot 6, those
parts of Lots 7 and 8, and that part of the South East Half of
Lot 9, in Concession 2, all in the Township of March (now
within the limits of the City of Kanata), designated as Parts
1, 2, 3, 4 and 5 on a Reference Plan of Survey deposited in the
Land Registry Office for the Land Registry Division of
Ottawa~Carleton (No.5) as Plan 5R-10774.

SUBJECT TO AN EASEMENT as more particularly set out in
Instrument Number MH 3486, in favour of Bell Canada, over along

and upon the said Part 4 on Plan SR-10774.
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Schedule A (Cont'd) Page 9 :

LEGAL DESCRIPTION

Paxcel 69-1, Section 4M-510

ALL AND SINGULCAR that certain parxcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Mu.nicipal’ity of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of Block 69 as shown on a plan registered
in the Land Registry Office for the Land Titles Division of

Ottawa-Carleton (No. 4) as Plan No, 44-510, being all of Parcel

69-1, Saection 4M-510.
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Schedule A (Cont'd) \ Page 10

LEGAL DESCRIPTION

Parcel 126-1, Section 4M-651

ALL AND SINGULAR that certain parcel or tract of land and
premlses situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of Block 126 as shown on a plan
registered in the Land Registry Office for the Land Titles
Division of Qttawa-(;.'arleton (No. 4) as Plan No. 4M~-651, being
all of Parcel 126—:i. Section 99651. | —
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Schedule A (Cont’d) _ Page 11

LEGAL DESCRIPTION

Parcel 132~-1, Section 4M-651

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of Block 132 as shown on a plan.
registered in_“ the Land Registry Office for the Land Titles
Division of Ottawa-Carleton (No, 4) as Plan No. 4M-651, being | N

all of Parcel 132-1, Section 9@51.
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LEGAL DESCRIPTION

Parcel 183-~1, Section 4M~652

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of Block 183 as shown on a pl_an
registered in the LandA Registry Office for the Land Titles
Division of Ot;:awa-Carleton {(No. 4) as Plan No. 4M~-652, being -
all of Parcel 183-1, Section 4MIA97. |
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Schedule A ([Cont'd) Page 13

LEGAL DESCRIPTION

Parcel 185~1, Section 4M-652

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa~Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of Block 185 as shown on a plan
registered in the Land Registry Office for the Land Titles
Division of Dttawa-Carleton (No. 4) as Plan No. 4M-652, being
all of Parcel 185~1, Section 4M-652.
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Page 14
LEGAL DESCRIPTION '
Parcel 186~1, Section 4M-652
ALL AND SINGULAR that certain parcel or tract of land and

prenises situate, lying and being in the City of Kanata, in the

Regional Municipality of Ottawa-Carleton and in the Province of

.

Ontario.

BEING COMPOSED OF all of Block 186 as shown on a plan
registered in the Land Registxy Office for the Land Titles

Division of .Ottawa-Carleton (No. 4) as Plan No. 4M-652, being
all of Parcel 186-1, Section 4M-652.
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Schedule A (Cont'q) Page 15
GAL DESC

Part of Parcel 3-7, Section March-3

ALL AND SINGULAR that certain parcel or tract of land and .

premises situate, lying and being in the city of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

ontario.
BEING COMPOSED OF

FIRSTLY: Part of Lots 5§, 6 and 7 in Concession 3 of the Township
of March designated as Parts 1, 2 and 3 on a reference plan of
survey deposited in the Land Registry Office for the Land Titles
Division of Ottawa-Carleton (No. 4) as Plan 4R-6557;

SECONDLY: Part of Lots 3, 4 and 5 in Concession 3 of the
Township of March designated as Parts 2, 3, 4, 5, 6, 7 and 8 on a
reference plan of survey deposited in the Land Registry Office
for 'thbe Land Titles Division of Ottawa-Carleton (No. 4) as Plan
4R-6558;

THE SAID PARCELS being Part of Parcel 3-7, Section March-3.
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page 16

LEGAL DESCRIPTION

Part of Parcel 5-3, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and

premises situate, lying and being in the city of Kanata, in thel

Regional Municipality of oOttawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF Part of the Road Allowance as widened between

Lots 5 and 6 in Concession 3 as stopped up and closed by By~law -

16-88 of The Corporation of the City of Kanata registered in the
Land Registry Office for the Land Titles Division of Ottava-

Carleton (No. 4) as Instrument No. 55228 designated as Part 4 on

a reference plan of survey deposited in the Land Registry Office
for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan
4R~6557 .

THE SAID PARCEL being Part of Parcel 5-3, Section March-2.
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LEGAL DESCRIPTION

Parcel 6~1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of those parts of Lots 6 and 7,
Concession 2, of the Township of March (now within the limits
of the Cit’yvof Kanata) designated as Parts 1, 2 and 3 on a
reference plan of survey deposited in the Land Registry Office
for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan

No. 4R-804, being all of Parcé.oe-i. Section March-2.

N
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LEGAIL, DESCRIPTION

Parcel 5-~1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of those parts of Lot 5, Concession 2, of

the Township of March (now within the limits of the City of

Ranata) designated as Parts 1, 2, 3, 4 and 5 on a reference

plan of survey deposited in the Land Registry Office for the

Land Titles Divigsion of Ottawa-Carleton {(No. 4) as Plan No. (N

4R-1135, being all of Parcel SyhaSection March-2. ~O
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Schedule A (Cont'd)

LEGAL DESCRIPTION

Part of Parcel 2-1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
premiées situate, lying and being in the city of 'xanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of
Ontario.

BEING COMPbSED OF all of those parts of Lots 3 and 4, Concession
2 and that part of the Road Allowance between Concessions 2 and 3

of the Township of March (as stdpped up and closed by By-Law 32~

i 76 of th_e Corporation of the Township of March, registered as
L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11

on a Reference Plan of Survey deposited in the Land Registry
Ooffice for the Land Titles Division of Ottawa-Carleton (No. 4) as
Plan No. 4R=-6558,

i THE SAID PARCEL being Part of Parcel 2-1, Section March-2.

i
i
H
i

304






Schedule A (Cont'd) Page 20

LEGAL DESCRIPTION

Part of Parcel 7-1, Section March-3

ALL AND SINGULAR that certain parcel or tract of land and ' i
premises situate, lying and being in the City of Ottawa, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.
BEING COMPOSED OF:

PIRSTLY: al‘; of those parts of Lots 7 and 8 in Concession 3,
of the Geographic Township of March, designated as Parts 1 and
2 on a Reference Plan of Survey deposited in the Land Registry
office for the Land Titles Division of Ottawa-Carleton (No. 4)
as Plan 4R- 65561 v

SECONDLY: Part of Lots 8 and 2 in Concession 3, of the
Geographic Township of March, designated as Parts 1, 6, 13, 14,
20 and 21 on a Reference Plan of Survey deposited in the Land
Registry Office for the Land Titles Divieion of OttawA-Carleton
{No, 4) as Plan 4R~3699;

!

THE SAID PARCEL being Part of Parcel 7-1, Section March 3.
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SCHEDULE °B®

EXCESS LANDS DEDICATIONS

Parkland

Natural Environment Area
Open Bpécg Buffers
Walkway Links

Total

306

5.120 acres
9.610 acres
28,870 acres
1.114 acres

44.714 acres
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SCHEDULE "C”
CURRENT LANDS DBDICATION[DESIGNATION RBQﬁIREMENTS
Parkland $3.139 acres

AGoIF Course
Natural Environment 5:9&
Open Space Buffers
Walkway Links
Total '

307

175.775 acres
287.745 acres
19.435 acres

__7.198 acres

543,292 acres
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THIS AGREEMENT made in triplicate this 20thday of
December , 1988

BETWEEN:

CAMPERU CORPORATION,

a body corporate and politic

incorporated under the laws of

the Province of Ontario,

{hereinafter called "Campeau")

OF THE FIRST PART

AND

THE _CORPORATION OF THE CITY OF KANATA,

(hereinafter cslled "the City"

OF THE SECOND PART

WHEREAS pursuant to Campeay's request for an amendment
to the Official Plan 6! The Regional Municipality of
Ottawa=Carleton, Caméeau and the City entered into an agreenent
dated. the 26th day of May, 1981, governing the de.'aignaeion of
certain lands within the "Marchwood Lakeside Community" as
racreation and open space, which agreement was :egistéred
against title e& the lands legally desoribed in Schedule "A"
therein (the "Original Lands") in the Registry Office 22»: the
Registry Division of Ottawa=Carleton (No. 8) on the 8th day of
January, 1962 as Instrument No. CT140350 (now Land Titlee
No. LT286218 in respect of portions of the lands) and in the
Registry Office for the land Titles Di\;tsion of Ottawa~Carleton
{No. 4) on the ume. day as Instrument No. 277799, (the “"Forty

Percant Agreement"):

AND WHEREAS lands in excess of the lands intended by
the parties to be governed by the Forty Percent Agreement were
included in the Original Lands due to unavailability of procise
legal descriptions;:

AND WHEREAS the City and Campeau have determined, in
respect 0f other portions of the Original Lands, that the

309
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obligations in the Forty Perxcent Agreement either no longer
pertain or have been set out elsewhere in more specific

subdivision agreements;

AND WHEREAS Campeau and the City have agreed that the
Forty Percent Agreement should therefore now only apply to the
lands desoribed in Schedule "A" hereto, (the "Current Lands"):

AND WHEREAS the City, by Council Resolution has
approved a concept plan submitted by Campeau desoribing
generally the proposal for designation and development of the
lands in accordance with the Forty Percent @g:aement}" (the
“Concept Plan") a copy of which Concept Plan is retained in the
offices of the Municipal Clork of the Citys

AND WHEREAS certain pbuéauons pertaining to vorks to
be constructed on the Current Lands in accordance with the
principles of the Forty Pereént Agreexizeut have besn set out in
the subdivision agreement between the cilty and Campsau
registered against the lots and blocks on Plana 4M=681, 4M=652

and 4M=«653, in the Registry Office for the Land Titles Division -

of Ottawa-Carleton (No. 4) as Instrument No., 568244 (the
“gubdivision Agreement"))

AND WHEREAS the City wishes to ensure that the
obligations under the Forty Pexrcent Agreement and the
Subdivision Agresment in respect of the Current Lands are

pinding on successors in title of Campeau

NOW THEREFORE this Agteement witnesgeth that for and
in consideration of the sum of Ten Dollars ($10,00) and the
mutual covenants contained herein, the City and Campeau hereby

agree as follows:

310~
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3.

Effective ags of the date of execution hereof, the

Forty Percent Agreement and this Agreement shall apply only to
_the Current Lands,

STy

2. Except as may otherwise e agreed pursuant to the

Sicpucpn

subdivision approval process for the Current Lands, the Current
Lands shall be develcpad in accordance with the Concept Plan,
{including without limitation the 18 hole golf couxae:

stornwater management and parks) and the land dedicaéioﬁ and
designation requirements of the Forty Percent Ag‘:eeutent. and
this Agreement shall be fulfilled in respect of the Current
lands in accordance with the Concept Plan. ‘

LRV DRIV S A e A AP Nt s RO

hY

3. Of the Original lands not included in the Curxent

 mm— S o -

lands, (the “Bxcess Lands") the 'pattiea agree t’hi,st Campeaau has
dedicated or designated or, in a separate subdiv;'_sion agreement

o i M o £ %

with the City agieed to dedicate or designate, oﬁan: spoce lands
as set out in Schedule "B" to this Agreement, and the City
hereby acknowledges and qgiroea ‘thats \

(i) the City is fully satisfied with the said open spaca
dedications and designations; '

(i1) the City shall require no further open spacs
dedicaetona or designations in reapect of the Excess
Lands and hereby releases the Excess Lands and Campeau
therefrom; and

{ii1) the City shall forthwith upoxi request execute
registerable releases of the Forty Percent Agreement
against the Excess lLands,

PO W R

4. Of the Current lands, the City agrees that the open

space dedications and Qesignations located approximately on the

7

J

2!






TLTREA

PR,

e e s
SRRV

Page 5§
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.

Concept Plan and as outlined by acreage on Schedule "C% annexed'\'

to this Agreement satisfy the remaining open space obligationa
contained in the Forty Percvent Agreement.

5. ° 1In the event of any sale of the Current Lands {but
excluding any sale of lots or blooks on registered plans of
subdivision, to be developed for purposes other than a golf
course hole) the purchaser shall enter into an agreement with
the étty pxcvidinq for the assumption of oi:ligaucna under the
Forty Percent Agreement and this Agreement.
6 Canmpeau ag::eee to complete the following works on the
Current lLandss N

(a) as part of Phase 1 as defined by the Official Plan for
the Marohwood/Lakeside Community, Kanata Pond Stornm
Water Management Works as shown on Oliver, Mangione,
MoCalla & Associates Linited Drawing Noss 84-~4286-8PI,
84-4286-1 to .84-4286=11 inclusive, B4-4286-51 pnd
84~4286-82, 84~4286-D1 to 84-4286-D3 inclusive;

(b} dzedgtn§ of the Kanata Pond from its easterly end to
Line 4 approximately; provided that Campeau may at its
disoretion dredge the pond to the Goulbourn Foreced .
Road as shown on Drawing No. 84-4286-D6:

{e) to provide any off~gite electrical distribution
facilities deemed by Kanata Hydro to be yeguired in
oxder to provide s securs service to the existing and

proposed development: and

{48) to permit cross country skiing and any necessary

grooning of cross caun't:y ski trails on the golf
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5.

course during the winter months to the satisfaction of

Kanata.

7. It is hereby agreed that the Forty Percent Agreement
and this Agreement shall enure to the benefit of 'and be binding
.upon the respective successors and assigns of cax;xpean and the
' :cs.ty' and shall run with and bind the Current Lands for the
'.'_baneﬁ.t of éhe Kanata Marchwood Lakeside Community. |

IN WITNESS WHEREOF the City and Campeau have hereunto
affixed their corporate seals, attested by the hands of their
authorized signing officers in that behalf,

\

e s "
BT 4 L R
Wk Tk

BIGNED, SEALED & DELIVERED ) THE CORPORATION o&;‘im‘q,mo egtiy
in the prasence of: RANATA . ¢ ,.~‘§\«§......’ff;z,,$~..a

&
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SCHEDULE “"A"

LEGAL DESCRIPTION

Road Allowance between Concessions 2 and 3

Adjacent to Lots 6 and 7, Township of March

ALL AND SINGULRAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF that part of the Road ‘Allowance Metween
Concessions 2 and 3 adjacent to Lots 6 and 7, Concession 2 and
adjacent to Lots 6 and 7, con&qeaion 3, Township of March (now
within the limits of the City of Kanata) as oclosed and stopped
up by By-law 22-81 [registered in the Land Re'gisery Oftice for
the Land Registry Division of Ottawa~Carleton (No. 5) as
Instzument No. MS113415] and designated as Part 1 on &
raference plan of survey deposited in the said Land Registry
Office as Plan 5R=-508S,

314
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schedule A (Cont'd) oL ' Page 8

LEGAL DESCRIPTION

Parts of lots 6, 7, 8 and 9, Concession 2
Township of March, now City of Kanata

ALL AND SINGULAR that cortain parcel or tract of land and
premises situate, lying and being in the City of Kanata,
(2ov.;me=1y in the Township of March), in the Regional
mni.cvipaliey of Ottawa=Carleton and in the Province of Ontario,

BEING COMPOSED OF that part of North West Half of Lot 6, those
parts of Lots 7 auq 8, and that part of the South 'East‘ Hali! of
Lot 9, in Concession 2, all in the Township 'oe Maxch (now
within the limits of the City of Kanata), designated as Parts
1, 20 3, 4and Bon a R.eie:ence Plan ofBurvey deposited in the
Land Registry Office for the Land Registry Divieion of
Ottawa-Carleton (No.5) as Plan BR-10774.

SUBJECT TO AN EASEMENT as more partiocularly set out in

Instrument Number MH'3486. in favour of Bell Canada, over along
and upon the said Part 4 on Plan 8R-10774.

315
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Schedule A (Cont'd) . . Page 9

LEGAL DESCRIPTION

Parcel 69-1, Section 4M-510

ALL AND SBINGULAR that cartain parcel or tract of land and
premises gituate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of
Ontario. '

BEING COMPOSED OF all of Block 69 as shown on a plan ;egiatered
in the Land Registxy Office for the Land Titles Division of
Ottawa-Carleton (No. 4)‘ as Plan No. '44-510, being all of Parcel
69~1, Sesction 4M~510, ' .
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Schedule A {Cont'd) ' Page 10

LEGAL DESCRIPTION

Parcel 126-1, 8sction 4M-651

ALL AND SINGULAR that certain parcel or tract of. land and -
prenigses gituate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa~Carleton and in the ‘Province of
Ontario.

BEING CONPOSED OF ull of Block 126 as shown on a plan
registered in the Land Regigtry Ofifice for the Land 'x'i.u;ss
Division of Ottawa-Cazléton (No. 4) as Plan No, 4M~651, being

all of Parcel 126~1, Section 4M-651.

B TR 3,1..-7...‘.,-.‘. e e e A
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Schedule A (Cont'd) Page 11

LEGAL DESCRIPTION

Parcel 132~1, Bection 4M-651

.

ALL AND SINGULAR that certain parcel or trag‘e of land and

premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa~Carleton and in the Province of
Ontario. \

BEING COMPOSED OF all of Block 132 as shown on a plan,
ragistered in the Land Registry oe\eio_e for the Land Titles
pivigion of Ottawa=-Caxleton (No. 4) as Plan No. lm-ss;; being
all of Parcel 132-1, Section 4&&-651.
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Schedule A (Cont'd) Page 12
LEGAL DESCRIPTION

Parcel 183~1, Section 4M~652

' ALL AND SINGULAR that certain parcel or tract of land and

premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in g.he' Province of

Ontario,

BEING COMPOSED OF all of Block 183 as shown on a plan
registered in the Land Régist;y office for the Land Titles
Division of Ottawa=Carleton (No, 4) as Plan No. 4M~653.‘ .heing
all of Parcel 183-1, Sectioh 4M-652. ’
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LEGAL DESCRIPTION

Parcel 188-1, Seotion 4M=-652

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa~Carleton and in the Province of
Ontario.

BREING COMPOSED OF all of Block 185 as shown on a plan .
registered in the Land Registry Office for the Land Titles
Division of Ottawa~Carleton (No. 4) as Plan No. ¢M=-652, being
all of Parcel 185-1; Beotion.4M=-652. |
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Schedule A (Cont'd) _ Page 14
LEGAL DESCRIPTION

Parcel 186-1, Section 4M-G52 » !

\

DR

ALL AND SINGULAR that certain parcel or tract of land and
premises gituate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa=-Carleton and in the Province of

ontario.

BEING COMPOSED OF all of Block 186 as shown on a vlan'
r;agiseered in the Land Registry Office for. the Land _'ritlea
Division of Ottawa=-Carleton (No, 4) ag ﬂan No. 4M4-652, being
: all of Parcel 1861, Seotion 4Y-652. '
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Schedule A (Cont'd)

LEGAL DESCRIPTION

Part of Parcel 3-7, Section March-3

ALL AND BINGULAR that certain parcel or tract of land and
prenises situate, lying and being in the City of Kanata, in the
Regional Municipality of ottawa-Carleton and in the Province of
Ontario.

BEING COMPOSED OF

'FIRSTLY: Part of Lots 5, 6 and 7 in Concession 3 of the Township
of March designated as Parts 1, 2 and 3 on a reference plan of
survey deposited in the lLand Registry Office for the Land Titles
Division of Ottawa-Carleton (No. 4) as Plan 4R-6557;

SECONDLY: Part of lots 3, 4 and 5 in Concession 3 of the
Township of March g!es:l.gnated as Parts 2, 3, 4, 8, 6, 7 and 8 on a
reference plan of survey deposited in the Land Registry office
for the land Titles Diviasion of Ottawa-Carleton (No. 4) as Pian
4R~6558

THE SAID PARCELS being Part of Parcel 3-7, Section Maych-3.
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Schedule A (Cont'd) ~

LEGAL DESCRIPTTON

Part of Parcel 5-3, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
prenises situate, lying and being in the City of Kanata, in the
Regional Municipality of oOttawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF Part of the Road .Anowance as widened bhetween
Lots 5 and 6 in Concession 3 as stopped up and closed by By-law
16-88 of The Corporation of the City of Kanata registered in the
Land Registry Office for the lLand Titles Division of ottawa-

S5 290 ,
Carleton (No. 4) as Instrument No., 55228 designated as Part 4 on

a reference plan of survey deposited in the Land Registry office
for the lLand Titles Division of Ottawa-Carleton (No. 4) as Plan
4R~6557. '

THE SAID PARCEL being Part of Parcel3%-§. Section March-2.

L
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Schedule A (Cont'd) . ‘ Page 17

LEGAL DESCRIPTION

Parcel 6-~1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

ontario.

BEING COMPOSED OF all of those parts of Lots 6 and 7,
Concession 2, of the Township of March (now within the limits
of the City of Kanata) designated a8 Parts 1, 2and 3 on &
reference plan of survey aepos:lted :ln ‘the Land Regietxy 0ffice
for the lLand Titles D:I.viai.on of Ottawa-Carxehan (No. 4) as nun
No. 4R-a0§. being all of Parcel 6-1, Section March-2,
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Schedule A (Cont'd) . ) o Page 18
LEGAL DESCRIPTION

Parcel 5-1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the City of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

Ontario.

BEING COMPOSED OF all of those parts of Lot 5, Concession 2, of
the Township of March (now within the limite of the City of
Kanata) designated ag Parts i. 2, 3, 4 and 5 on a reference
plan of survey deposited {n the Land Registry ottiée for the
Land Titles Division of Ottawa-Carleton (No. 4) as Plan No.
4R=1135, being all of Parcel 5=1, Section March=2,
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Schedule A {(Cont'd)

DES o)

Part of Parcel 2-1, Section March-2

ALL AND SINGULAR that certain parcel or tract of land and
prenises situate, lying and being in the city of Kanata, in the
Regional Municipality of Ottawa-Carleton and in the Province of

oOntario.

BEING COMPOSED OF all of those parts of Lots 3 and 4, Concession
2 and that part of the Road Allowance between Concessions 2 and 3
of the Township of March (as stopped up and closed by By-Iaw 32-
76 of the Corporatigx ‘L& %e;"l‘ownship of March, registered as
L.T. Instrument No. 27866Q) designated as Parts 1, 9, 10 and 11
on a Reference Plan of Survey deposited in ‘the Land Registry
office for the Land Titles Division of Ottawa-Carleton (No. 4) as
Plan No. 4R~6558.

THE SAID PARCEL being Part of %ai%el 2=1, Section March-2.
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Schedule A (Cont'd) Page 20

LEGAL DESCRIPTION

Part of Parcel 7~1, Section March-3

ALL AND BINGULAR that certain parcel or tract of land and
premisaes situate, lying and being in the City of Ottawa, in the
Regional Municipality of Ottawa~Carleton and in the Province of

Ontario.
BEING COMPQOSED OF:

FIRSTLYs all of those parts of Lats 7 and 8 in pcncessihén 3,
of tﬁe Geographic Township of March, designated as Parts 1 and
2 on a Reference Plan of Buyrvey deposited in the Land Registry
Office for the Land Titles Division of Ottawa-Carleton (No. 4)
as Plan 4R- 65561

SECONDLY: Part of Lots 8 and 9 in Concession 3, of the
Geographic Township of March, designated as Parts 1, 6, 13, 14,
20 and 21 on a Reference Plan of Burvey deposited in the Land
Registry Office for the Land Titles Division of Ottawa-Carleton
(No., 4) as Plan 4R=3699;

THE SAID PARCEL baeing Part of Parcel 7-1, Section March 3.
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SCHEDULE "B"

EXCESS LANDS DEDICATIONS

‘ Patklénd

Natural Environment Area
Open Space Buffers
Walkﬁay Links

Total

R e e e
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5.120 acres
9,610 acres
28.870 acres
2114 acres
44,714 aores
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SCHEDULE “C" bt —*::.:,\, .

S CURRENT LANDS DEDICATION/DESIGNATION REQUIREBMENTS

Parkland 53.139 acres
Gol# Course 178,775 acres
.'-"ﬁaiunl Bnvironment Avea - 287,745 acres
- ogen Space Butfers . 19.433 acres

. Walkway Links 7,198 acres
.'l‘ctél ’ : 543,292 aares
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XPPUCA'HON TO REGISTER A NOTICE OF AN
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CLUBLINK ASSUMPTION AGREEMENT
THIS AGREEMENT is made as of November {, 1996.

BETWEEN:
IMASCO ENTERPRISES INC.
(“Imasco™
-and -
CLUBLINK CAPITAL CORPORATION
(the “Purchaser™)
-and -
THE CORPORATION OF THE CITY OF KANATA

(the “City”)

A. Pursuant to the request from Campeau Corporation (“Campeau”) for an amendment
to the Official Plan of The Regional Municipality of Ottawa-Carleton, Campeau and the City entered
into an agreement dated May 26, 1981, governing the designation of certain lands within the
Marchwood Lakeside Community as recreation and open space, which agreement was registered
against itle to lands legally described in Schedule “A” thereto in the Registry Office for the Registry
Division of Ottawa-Carleton (No. 5) (the “LRRO") on January 8, 1982 as Instrument No. NS140350
{now Land Titles No. LT286218 in respect of portions of the lands) and in the Registry Office for
the Land Titles Division of Ottawa-Carlton (No. 4) (the “LTO") on the same day as Instrument No.
LT277799 (the “1981 Agreement”).

B. Campeau and the Cxty subsequently entered into a further agreement dated
December 20, 1988 addressing issues in the 1981 Agreement, which agreement was registered
against title to the lands described in Schedule “A” thereto in the LRO (No. 5) on March 21, 1989
as Instrument No. N480080 and in the LTO on March 21, 1989 as Instrument No, LT606427;

C. The agreements referred to in Recitals A and B above are herein collectively called
the “Forty Percent Agreement”;
D. Campeau and the City entered into an agreement dated June 10, 1985 (the “1985

Agreement”) governing the improvement and operstion by Campeau of the Kanata Golf Course (as
defined in the 1985 Agreement) on certain lands owned by Campeau situated in the City of Kanata
described in Schedule “A” to the 1985 Agreement. The 1985 Agreement has been registered against
the lands described in Recital E below in the L'TO on March 21, 1989 as Instrument No, LT606425;

E. Campeau and the Cxty have subsequently entered into a further agreement dated
December 20, 1988 addressing issues in the 1985 Agreement, which agreement has been registered
against the lands described in Schedule “A” thereto on March 21, 1989 in the LTO as Instrument No.

LT606426;

F. The agreements referred to in Recitals D and E above are herein collectively called
the “Golf Club Agreement”;
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G Pursuant to an agreement of purchase and sale dated as of February 24, 1989,
Campeau sold and assigned and Genstar Development Company Eastern Ltd. (“Genstar™)
purchased all of Campeau's right, title and interest in and to all of the lands which are subject to the
Forty Percent Agreement and the Golf Club Agreement, which purchase was completed with the
registration of a transfer/deed from Campeau to Genstar in the LTO on March 30, 1989 as
Instrument No. LT607362;

H Pursuant to the triparite assumption agreement (the “Genstar Assumption
Agreement”), between Campeau, Genstar and the City registered in the LTO on March 30, 1989
as Instrument No. LT607395, Campeau assigned to Genstar and Genstar assumed the obligations
of Campeau under:

(@  the Forty Percent Agreement; and
(b)  the Golf Club Agreement,
and Genstar covenanted directly with the City in respect of the obligations assumed thereunder;

1. The City, in the Genstar Assumption Agreement, released Campeau from its
obligations under the Forty Pescent Agreement and the Golf Agreement, and waived its right of first
refusal contained in Section 5(3) of the 1981 Agreement;

s Pursuant to an asset purchase agreement dated as of August 6, 1996 (the “Purchase
Agreement”), Genstar agreed to sell and assign and Clublink Properties Limited (“Properties’”)
agreed to purchase, among other things, all of Genstar's right, title and interest in and to all of the
lands forming the Kanata Lakes Golf & Country Club, which lands are more particularly described
in the attached Schedule “A” (the “Golf Course Lands”), On closing, Properties directed that title
to the Golf Course be taken by its subsidiary, the Purchaser;

K. The Golf Course Lands form part of the lands that are the subject of the Forty Percent
Agreement and the Golf Club Agreement;

L. The Forty Percent Agreement and the Golf Club Agreement require that, on the sale
of the lands against which those agreements are registered, the Purchaser shall execute an agreement
with the City agreeing to be bound by the covenants and obligations therein;

M. The City has agreed to waive its nght of first refusal contained in Section 5(3) of the
1981 Agreement subject to the Purchaser assuming such obligations;

N. Imasco and Genstar have amalgamated under the Canadian Business Corprations Act
to continue as and under the name of Imasco pursuant to Articles of Amalgamation effective January
1, 1997 (the “Amalgamation”), notice of which was registered in the LTO on January 77
1997 as Instrument No. ___ /¢ 2 095& ; and

0. At the request of Imasco and the Purchaser, the City has agreed on or before June 30,
1997 to review the Forty Percent Agreement and the Golf Club Agreement to determine, acting
reasonably, if the Purchaser’s obligations to assume such agrezments may be limited to the Golf
Course Lands and if Imasco may be released for those obligations under such agteements that were
assumed by the Purchaser.,

NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration
of $10.00 and other good and valuable consideration now paid by each of the parties hereto to each
of the other parties (the receipt and sufficiency of which is hereby acknowledged), the parties hereto
covenant and agree as follows:
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jon: Imasco assumes and agrees to be bound by and perform all of the
covenants, liabilities and obligations of Genstar under the Forty Percent Agreement
and the Golf Club Agreement and the parties hereto acknowledge that the
Amalgamation has the effect of vesting in Imasco the rights and benefits arising out
of the Forty Percent Agreement and the Golf Club Agreement and subjecting Imasco
to all of the duties and covenants arising therefrom.

Assignment: Imasco hereby assigns, transfers and sets over unto the Purchaser, as

of the date hereof, for its sole use and benefit, all of Imasco’s right, title and interest

in and to the Forty Percent Agreement and the Golf Club Agreement to the extent
they relate to the whole or any part of the Golf Course Lands, together with all
benefits and advantages to be derived therefrom and all covenants and agreements
in connection therewith, save and except for the rights and benefits contained in
Section 9 of the 1981 Agreement, to have and to hold the same to the Purchaser and
its successors and assigns.

Assumpfion; The Purchaser hereby assumes, as of the date hereof; all of Imasco's
liabilities and obligations under and in respect of the Forty Percent Agreement and
the Golf Club Agreement. The Purchaser covenants and agrees with Imasco and the
City:

to make payment or otherwise perform such ligbilities and obligations in
accordance with the provisions of the Forty Percent Agreement and the Golf

~ Club Agreement; and

that from and after the date hereof, every covenant, proviso, condition and
stipulation contained in the Forly Percent Agreement and the Golf Club
Agreement shall apply to and bind the Purchaser in the same manner and to
the same effect as if the Purchaser had executed the same in the place and
stead of Campeau or Imasco.

City Acknowledgement; The City acknowledges and consents to the assignment
and assumption herein contained and waives the right of first refusal contained in
Section 5(3) of the 1981 Agreement (the ""Option™) with respect to the sale to the
Purchaser.

Option: The City consents to the transaction of purchase and sale provided for in the
Purchase Agreement provided that nothing herein shall derogate from or cancel the
City's Option upon any subsequent sale of the Golf Course by the Purchaser. The
Purchaser acknowledges and confirms that the Option shall continue to be in effect,
and shall bind the Purchaser on any subsequent sale by the Purchaser as aforesaid
notwithstanding the City's consent to the transaction as aforesaid.

Indempnity: The Purchaser covenants with Imasco that the Purchaser will, at all times
hereafter, well and truly save, defend and keep harmless and fully indemnified
Imasco from and against all losses, costs, charges, damages and expenses which
Imasco may, at any time or times suffer, be at or be put unto for or by reason or on
account of any claims or demands whatsoever arising under, from or out of any
breach of the Purchaser's covenants herein.

Covenants of the City: The City covenants with the Purchaser to perform all of the
covenants and obligations of the City under the Forty Percent Agreement and the
Golf Club Agreement. The City represents and warrants that as of the date hereof
there is no default on the part of Imasco under the Forty Percent Agreement or the
Gold Club Agreement.

Supplementary Agreement: Despite the assumption by the Purchaser and the lack

of a release of Imasco in respect of the liabilities and obligations referred to in
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Section 2 above, the City acknowledges that if Imasco reviews the 40% Agreement
and the Golf Club Agreement in order to identify those liabilities and obligations that
apply to the Golf Course Lands, and the Purchaser, acting reasonably, finds Imasco's
identification to be acceptable, then the City will, acting reasonably and in good
faith, review such identification, and upon being satisfied that those liabilities and
obligations under those Agreements have been appropriately identified, will enter
into & supplementary agreement with the Purchaser and Imasco prepared by the
Purchaser and Imasco at their cost in which the Purchaser assumes only those
liabitities and obligations so identified and Imasco is released from them as of the
date of this Agreement.

The partics shall cadeavour to proceed on the above basis expeditiously, with a view
to concluding the supplemental agreement by no later than approximately June 30,
1997. Imasco and the Purchaser shall be responsible for any out-of-pocket costs of
the City that the City requires to be paid in connection with the above up to a
maximum of $2,500.00. .

Golf Course: Imasco covenants and agrees with the City and ClubLink to insert in
ali agreements of purchase and sale for lots and blocks stilt owned by Imasco that
adjoin any part of the Golf Course Lands or are within 100 mefres of any limit of the
Golf Course Lands the following:

The Purchaser acknowledges that the property being purchased abuts or is in
the vicinity of the golf coutse that is owned by ClubLink Corporation or an
affiliate of it ("ClubLink") and the Purchaser for himself, his heirs,
executors, administrators, successors and assigns covenants and agrees that
he will not cleim against or sue the City of Kanata, ClubLink or Imasco for
any property damage or personal injury of any kind suffered by the Purchaser
as a result of activities on the golf course by any users. Moreover, the
Purchaser agrees fo indemnify and save harmless the City, ClubLink and
Imasco from all claims or suits brought against it for property damages or
personal injury of any kind by any person or persons who sustain such
damage or injury while on the property being purchased,

The Purchaser acknowledges and agrees that the covenants and agreements
made herein are for the benefit of the City of Kanata, ClubLink and Imasco
and are actionable by the City, by ClubLink and by Imasco and their
respective successors and assigns against the Purchaser, his heirs, executors,
administrators, successors and assigns; and

The Purchaser further covenants that in any further sale or transfer of the
within lands, the transfer/deed shall contain the same acknowledgements,
covenants or agreements by the new Purchaser or transferor as are hereby
given by the Purchaser or transferor as are hereby given by the Purchaser
including the agreement by the new Puschaser or transferor to exact the same
acknowledgements, covenants and agreements from the new Purchaser.

Open Space Lands: If the City is required under Section 9 of the 1981 Agreement -

to reconvey any land (because, as provided for more particularly in such Section 9,
such land ceases to be used for recreational and natural environmental purposes by
the City), then the City shall notify the Purchaser of such conveyance prior to
delivering it to Imasco or as Imasco may direct.

Open Space Lands: The parties to this Agreement acknowledge and agree that
nothing in this Agreement alters the manner in which approximately 40% of the total
development area of the "Marchwood Lakeside Community" is to be left as open

space for recreation and natural environmental purposes (the "Open Space Lands”)" -

as referred to in Section 3 of the 1981 Agreement, so that the calculation of the Open
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- Space Lands will continue to inchide the area of the Golf Course Lands including, 3
without limifation, any area occupied by any building or other facility ancillary to the
golf course and country club located now or in the future on the Golf Course Lands.
If the use of the Golf Course Lands as a golf course or otherwise as Open Space
Lands is, with the agreement of the City, terminated, then for determining the ebove

40% requirement, the Golf Course Lands shall be decmed to be and remain Open
Space Lands.

12, Sugcessors and Assigns: This Agresment shall enure to the benefit of and be binding
upon the parties hereto and their respective successors and assigns.

13, Counterparts: This Agreement may be executed in any number of counterparts and -
all such counterparts shall for all purposes constitute onc agreement, binding on the
parties hereto, provided each party hereto has executed at least one counterpart, and

each shall be deemed to be an original, notwithstanding that all parties are not
signatory to the same counterpart.

IN WITNESS WHEREOF the parties hereto have executed this Agreement.
IMASCO ENTERPRISES INC.

By:

Name; James Hammermeister
Title: Authorized Signing Officer

By:

Name: Sharon Eyolfson
Title: Authorized Signing Officer

1/We have authority to bind the Corporation.

CLUBLINK CAPITAL CORPORATION
1
By: m '
Name: Rt Connidis -
Title: Vice-President and Secretary

1 have authority to bind the Corporation

THE CORPORATION OF THE CITY OF.

KANATA
By:
Name;
AN
Title:
c/s
By: ™
Name;
Title:

1/We have authority to bind the Corporation

Schedule "A" - Golf Course Lands

016902202
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Space Lands will continue to include the area of the Golf Course Lands including,
without limitation, any area occupied by any building or other facility ancillacy tothe
golf course and country club located now or in the future on the Golf Course Lends,
If the use of the Golf Course Lands as a golf course or otherwise as Open Space
Lands s, with the agreement of the City, terminated, then for determining the above
40% requirement, the Golf Course Lands shall be deemed to be and remain Open

Space Lands.

12, Successoxs and Assigus: This Agreement shall enure to the benefit of and be binding
upot: the partics hereto and their respective successors and assigns.

13, Counterparts: This Agresment may be executed inany number of counterparts and

all such counterparts shall for all purposes constitute one agreement, binding on the
parties hereto, provided each party hereto has executed at least one countetpart, and
each shall be deemed to be an original, notwithstanding that all parties are not
signatory to the same counterpart.

Parfic: RS- Ham ermelster’;',‘,i. : 7 T
itle: Aufhorized Signing Offiedr-. 1} -

Title: Authorized Signing Officer

I/We have authority to bind the Corporation.

CLUBLINK CAPITAL CORPORATION

By: :
‘Name: Justin Connidis
Title; Vice-President and Secretary

T have authority to bind the Corporation

THE CORPORATION OF THE CITY OF
KANATA

By:.

Name:
Title:

o3

By:

Name:
Title:

I/'We have authority to bind the Corporation
Schiedule "A" - Golf Course Lands
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Space Lands will continus to include the area of the Golf-Course Lands intluding,
without limitation, any ares ocoupled by any building or other ficility ancillary to the
golf course and country club located now or in the firture on the Golf Course Lands.
If the use of the Golf Course Lands'as a golf course or otherwise as Open Space
Lands is, with the agreement of the Clty, terminated, then for determining the above
* 40% requirement, the Golf Course Lands shall be deemed to be and remain Open

Space

12, Sugcessors and Asslgng: This Agreement shall enure to the benefit of and be binding
upon the parties hereto and their respective succsssors and assigns.

13 Conngerparts: This Agreement may be executed in any number of counterparts and

all such counterparts shall for all purposes constitute one agreement, binding on the
parties herelo, provided each party hereto has executed at least one counterpart, and
each shall be deemed to be an original, notwithstanding that all parties are not
signatory to the same counterpart, ' -

IN WITNESS WHEREOF the pauties hereto have executed this Agreement,
' IMASCO ENTERPRISES INC.
By:

' Narite: James Hammermaister
Title: Authorized Signing Officer

By: .
Name: Sharon Eyolfson
Title: Authorized Signing Officer

I/We have authority to bind the Cotporation,

CLUBLINK CAPITAL CORPORATION

By:

Name: Justin Connidis
Title: Vice-President and Secretary

T have authority to bind the Corporation

THE CORPORATION OF THE CITY OF

KANATA

By: A

. Name: Vawmels £.Ceipps
Title: Bevony Mayor

I/'We have authority to bind the Corporation

" Schedule "A" - Golf Course Lands
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Schedule “A”

In the City of Kanat, in the Regional Municipality of Ottawa-Carleton:

FIRSTLY:
SECONDLY:
THIRDLY:
FOURTHLY:
FIFTHLY:
SIXTHLY:
SEVENTHLY:
EIGHTHLY:
NINTHLY:
TENTHLY:

ELEVENTHLY:

TWELFTHLY:
THIRTEENTHLY:

FOURTEENTHLY:

FIFTEENTHLY:

SIXTEENTHLY:

SEVENTEENTHLY:

0169718.0}

045/3
PIN 645#:0027 (LT)
Block 69, Plan 4M-510

PIN 04512-0640 (LT)
Block 126, Plan 4M-651

PIN 04513-0091 (LT)
Block 132, Plan 4M-651.

PIN 04511-0214 (LT)
Block 183, Plan 4M-652.

PIN 04511-0700 (LT)
Part Block 184, Plan 4M-652, bemg designated as Part 2 on Plan 4R-7217.

PIN 04511-0659 (LT)"
Block 185, Plan 4M-652.

PIN 04511-0658 (LT)’
Block 186, mmm.ssz.. e e

PIN 04512-0357(5T) .~ © ' »
Block 160, annAM 739.

PIN 04511-0779(LT) - H
Block 76, Plah 4M-741.

PIN 04512-0700LT) - !
Block 76, Plan 4M-828, save and except Plan 4M- 925

PIN 04512-0140 (L'I’)
Block 1, Plan 4M-881, save and except for (i) Plan 4M-925; and (ii) Parts 1, 2, 3,
4, 5 and 6, inclusive, on Plan 4R-12476,

PIN 04512-0683 (LT)
Block 55, Plan 4M-883.

PIN 04512-0676 (LT)
Block 56, Plan 4M-883, save and except for Part 7 on Plan 4R-12476,

Part of PIN 04511-1007 LT)

Part of Lots 5 and 6; Concession 3 and part of the road allowance between Lots §
and 6, Concession 3 of the geographic Township of March designated as Part 2,
Plan 4R-7987,

Part of PIN 04511-1003 (LT) -
Part of Lot 6, Concession 3, designated as Part 1, Plan 4R-7987.

PIN 04511-1002 (LT)

Part road allowance as widened between Lots 5 and 6, Concession 3 of the
geographic Township of March, being that part of Beaverbrook Road and
Richardson Side Road (as stopped up and closed by L'T552228) being designated
as Part 4, Plan 4R-6557.

PIN 04512-0358 (LT)
Part Block 192, Plan 4M-652, designated as Part 2, Plan 4R-7259.

\O

Genstar/ClubLink/Schedute “A™ to ClubLink Asswoption Agreement
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reached between the parties in the 1980s. The result is that the Related Contracts are not
enforceable to the extent that they apply to the golf course lands.

[18] Alternatively, ClubLink provides its interpretation of the direction of the Court of Appeal
and that all provisions in the Related Contracts that deal with the golf course must also be declared
void because they are part of one package which dealt with the ownership rights of the golf course
and are integrally related to each other. The Related Contracts are so interconnected with and
tainted by the unenforceability of ss. 5(4) and 9 of the 1981 Agreement that any provision related

to the golf course must be declared inoperative.

[19] The City argues that as a result of the Court of Appeal’s determination that ss. 5(4) and 9
are void and unenforceable, there is no further step required by this court. It was a narrow finding
that does not affect the remaining provisions of the Related Contracts. This is because that finding
simply means that those provisions in the 1981 Agreement are no longer enforceable and they are
not actionable. Otherwise, the bargain as reached between the parties is maintained and there is no
need to address enforceability.

[20] The City argues that severance is only applicable in the case of illegality and that it is only
meant to cure a bargain that is found to be illegal. Although the Court of Appeal opened the door
in the Appeal Decision for the matter to be sent back to this court, the City argues that the Court
of Appeal did not authorize any type of procedure which would be equivalent to the blue pencil
test known under the law of severance. There is no mechanism for this court to start declaring
various provisions of the Related Contracts as being unenforceable beyond the specific sections

dealt with by the Court of Appeal.

[21] Inaddition, the City argues that the remaining provisions of the Related Contracts maintain
the agreement between the parties and any steps taken by this court in line with the ClubLink
proposal would amount to rewriting the contract, something that courts have frowned upon for

many years.

2023 ONSC 5004 (CanLlI)
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[30] The law of severance has no place in this decision. While there may be an open debate as
to whether severance applies solely to illegal contracts as argued by the City or if severance also
applies to provisions which have been declared void and unenforceable by statute, this is not a
debate that the Court of Appeal directed this court resolve. The jurisdiction of this court must be
focussed on paras. 69 and 70 of the Appeal Decision, which direct this court to identify which
provisions of the Related Contracts are so interrelated to ss. 5(4) and 9 and the void contingent

interests in land that they must necessarily be inoperative.
Estoppel by Convention

[31] As part of its submission following the referral of this matter back to the application judge,
the Coalition has raised the issue of estoppel by convention and seeks for this court to apply thelaw
as established by the Supreme Court of Canada in Ryan v. Moore.® ClubLink objects to raising this

argument at this point of the proceedings, and also states that the estoppel argument fails.

[32] Furthermore, the Coalition has raised the argument that ClubLink was effectively seeking

rectification and that | should consider that issue.

[33] I have no jurisdiction for entertaining new arguments from the parties that go beyond the
limited jurisdiction afforded to me by the Court of Appeal. The jurisdiction of this court is limited
to determining which provisions of the Related Contracts are so interrelated to ss. 5(4) and 9 of
the 1981 Agreement that they must necessarily be inoperative.

[34] To suggest at this point that ClubLink is estopped from making the arguments that the

Court of Appeal stated should be made to the application judge flies in the face of that direction.

52005 SCC 38, [2005] 2 S.C.R. 53.

2023 ONSC 5004 (CanLlI)
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[35] Furthermore, although ClubLink has made the primary argument that each of the remaining
Related Contracts should be declared inoperative, that was not the preliminary view of the Court
of Appeal and it is not the view of this court. The proper process is to consider the relevant

provisions of the Related Contracts that ClubLink claims are interrelated to ss. 5(4) and 9.

[36] Finally, the Coalition has not demonstrated that it has met the three-part test from Ryan v.
Moore, being (1) mutual assumption, (2) detrimental reliance, and (3) that it is unjust to allow one
of the parties to resile from the mutual assumption. Firstly, there was never a mutual assumption
that the 40% would be maintained forever. To the contrary, the Related Contracts included
provisions to allow for the golf course lands to be redeveloped and deemed to still be part of the
40% open space requirement. Next, there can be no detrimental reliance when the Related
Contracts always allowed for a path to discontinue the golf course operation and more than one
path to redevelop the lands. Simply put, estoppel by convention is not made out in these

circumstances.
Referral by Court of Appeal

[37] In interpreting the direction of the Court of Appeal relating to other provisions of the
Related Contracts that may be affected by the determination that ss. 5(4) and 9 of the 1981
Agreement are void and unenforceable, | am of the view that this court must consider the original
intent of the parties and the manner in which the Related Contracts were meant to evolve. The
court must also seek to maintain, to the extent possible, the bargain of the parties and the impact
on other agreements, while taking into consideration that the path to redevelopment of the lands

has changed significantly.

[38] ClubLink has included as part of its factum copies of the Related Contracts that have been
red-lined to identify which provisions of those contracts are so interrelated to ss. 5(4) and 9 of the
1981 Agreement that they must be declared inoperative. Essentially, ClubLink has indicated all

provisions that deal with the golf course or the golf course lands.

2023 ONSC 5004 (CanLlI)
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[48] Both ss. 5(4) and 9 of the 1981 Agreement are the essential provisions for the evolution
and potential redevelopment of the golf course lands. The impact of determining that those sections
are void and unenforceable fundamentally changes the bargain that the parties had negotiated. As
a result, there is a profound effect on various provisions of the Related Contracts which form part
of the anticipated evolution of the golf course lands. Failing to recognize this effect would require
that the golf course lands remain a golf course in perpetuity and without the essential path to

development which could be triggered by ClubLink’s decision to discontinue the golf course use.

[49] Given that ss. 5(4) and 9 of the 1981 Agreement created contingent interests in land that
had not vested during the perpetuity period, the finding that they are void closes the door on the

intended path for the evolution of the land which was negotiated by the parties.

[50] Itisunder that understanding that I consider the specific provisions raised from the Related

Contracts.

Specific Provisions in Question
1981 Agreement

Section 5

[51] Starting with s. 5 of the 1981 Agreement, this provision is essentially tied to the evolution
of the lands as identified by the parties. Sections 5(4) and 9 are the provisions that give effect to
the redevelopment path by firstly allowing for discontinuance of the golf course operation, the
possible transfer of the lands to the City for the continued operation of the golf course, the possible
redevelopment of the lands under s. 5(5), or the return of the lands to Campeau when no longer

used for recreation and natural environment.

[52] The obligation to maintain the golf course use in perpetuity in s. 5(1) was never a stand-
alone obligation that could have been binding on Campeau and its successors indefinitely. The
provisions identified by the City during the original application as integral “off-ramps” to the
perpetual operation of the golf course are integrally linked together and operate as a whole. One

cannot extricate ss. 5(4) and 9 of the 1981 Agreement while maintaining the structure of provisions
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that allowed for the perpetual operation of a golf course in the context of the ongoing evolution of
the golf course lands.

[53] The 1981 Agreement was not an agreement to operate a golf course in perpetuity and this
is contrasted by other agreements which have been acknowledged by the courts as creating
perpetual obligations.® The 1981 Agreement clearly identified that the golf course lands would be
operated by Campeau as a golf course in perpetuity, but this was subject to various other provisions
of the 1981 Agreement which allowed for a discontinuance of that use. Importantly, the Related

Contracts provided for redevelopment and the 40% principle being deemed to be maintained.

[54] Withs. 5(4) of the 1981 Agreement now being void an unenforceable, there is no provision
in any of the Related Contracts allowing ClubLink to discontinue the operation of the golf course.
The right to discontinue was an essential mechanism which allowed Campeau to commence the
process of evolution and possible redevelopment of the golf course lands. Without it, the only way
Campeau gets out of the operation of a golf course is if it sells to a third party who would also be
saddled with the same obligations to operate in perpetuity.

[55] This was not a narrow path to redevelopment as described during argument. This was an
essential path allowing for evolution of the golf course lands that ensured that if, at the end of the
line, the lands were eventually redeveloped, Campeau or its successors would have the first
opportunity to do so. If s. 5(1) remains operative, the result transforms the 1981 Agreement into a
perpetual agreement to operate a golf course which cannot be discontinued. This is a fundamental
change to the 1981 Agreement which is directly linked to s. 5(4) having been declared void.

Section 5(1) and the obligation to operate a golf course in perpetuity is therefore inoperative.

® Conseil Scolaire Catholique Franco-Nord v. Nipissing Ouest (Municipalité), 2021 ONCA 544, 158 O.R. (3d) 332;
Thunder Bay (City) v. Canadian National Railway Company, 2018 ONCA 517, 424 D.L.R. (4th) 588.
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space. Within that open space would be a golf course, to be operated in perpetuity, subject to
certain alternative scenarios.

[77] I turn first to s. 5(4) of the 1981 Agreement which requires Campeau to convey the Golf
Course Lands to Kanata if it desires to discontinue the operation of the golf course. When
interpreting s. 5(4), the context must be considered. This provision is clearly an alternative
option should the principal objective of operating a golf course in perpetuity be discontinued
by Campeau. It is a mechanism which prevents the lands from falling into a vacuum of
uncertainty, should Campeau discontinue the operation of the golf course. Thus, even when
the section is considered in isolation, the true intention is to allow the City to take over the
Golf Course Lands and maintain the 40% open space requirement.

[78] The same can be said for s. 9 of the 1981 Agreement which requires Kanata to reconvey
lands to Campeau should Kanata no longer wish to use a portion of the land set aside for open
space for recreation and natural environment purposes. The intent here is to identify the
limited circumstance where Kanata must reconvey part of the lands back to Campeau.
Otherwise, Kanata retains ownership of the land conveyed under s. 5(4). This provision
provides a mechanism for the use of the land to evolve beyond the open space purpose.
However, the intention behind s. 9 is clearly for this provision only to apply (a) if Campeau
discontinues the Golf Course and conveys the Golf Course Lands to Kanata and (b) if Kanata
were no longer to maintain a part of the open space lands as open space for recreation and
natural environment.

Position of the Parties

[15] The most interesting part of the argument advanced by Clublink and the City is that neither
requests severance and both allege that the other is effectively requesting severance. The City
alleges that ClubL.ink is effectively requesting that this court applies the “blue pencil” approach to
severance beyond ss. 5(4) and 9 of the 1981 Agreement to strike out any other section that relates

to the golf course.*

[16] ClubLink advances that in seeking for the Related Contracts to be maintained, the City is

effectively requesting to sever ss. 5(4) and 9 of the 1981 Agreement and maintain the rest.

[17] ClubLink argues that each of the Related Contracts must be declared invalid as a result of
the Appeal Decision, namely that ss. 5(4) and 9 of the 1981 Agreement are void and unenforceable.
ClubLink argues against the applicability of the doctrine of severance as those sections cannot be

excised from the agreements governing the golf course without fundamentally altering the bargain

42176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 152, 383 D.L.R. (4th) 361, at para. 36.
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reached between the parties in the 1980s. The result is that the Related Contracts are not
enforceable to the extent that they apply to the golf course lands.

[18] Alternatively, ClubLink provides its interpretation of the direction of the Court of Appeal
and that all provisions in the Related Contracts that deal with the golf course must also be declared
void because they are part of one package which dealt with the ownership rights of the golf course
and are integrally related to each other. The Related Contracts are so interconnected with and
tainted by the unenforceability of ss. 5(4) and 9 of the 1981 Agreement that any provision related

to the golf course must be declared inoperative.

[19] The City argues that as a result of the Court of Appeal’s determination that ss. 5(4) and 9
are void and unenforceable, there is no further step required by this court. It was a narrow finding
that does not affect the remaining provisions of the Related Contracts. This is because that finding
simply means that those provisions in the 1981 Agreement are no longer enforceable and they are
not actionable. Otherwise, the bargain as reached between the parties is maintained and there is no
need to address enforceability.

[20] The City argues that severance is only applicable in the case of illegality and that it is only
meant to cure a bargain that is found to be illegal. Although the Court of Appeal opened the door
in the Appeal Decision for the matter to be sent back to this court, the City argues that the Court
of Appeal did not authorize any type of procedure which would be equivalent to the blue pencil
test known under the law of severance. There is no mechanism for this court to start declaring
various provisions of the Related Contracts as being unenforceable beyond the specific sections

dealt with by the Court of Appeal.

[21] Inaddition, the City argues that the remaining provisions of the Related Contracts maintain
the agreement between the parties and any steps taken by this court in line with the ClubLink
proposal would amount to rewriting the contract, something that courts have frowned upon for

many years.
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