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PART I - OVERVIEW 

1. In November 2021, this Court reversed the initial decision of the Superior Court in this 

application, and held that certain provisions in a 1981 contract between the City of Ottawa and 

ClubLink Corporation are void for perpetuities because they create contingent interests in golf 

course lands that did not vest within 21 years. The panel directed the Application Judge to 

consider the impact of its decision respecting those two void provisions on the other provisions 

of the 1981 agreement and related agreements—namely, the provisions governing the operation 

of the golf course on a going-forward basis.   

2. The City sought leave to appeal this Court’s decision to the Supreme Court of Canada. 

Leave was denied. 

3. In a subsequent decision rendered in October 2023, the Application Judge did precisely 

as directed by this Court. His cogent and thorough reasons rest on the uncontroversial principle 

underlying the doctrine of severance: where provisions of a contract are void and unenforceable, 

other closely related provisions must be declared unenforceable as well. Otherwise, what remains 

of the contract will reflect a fundamental change to the parties’ bargain.  

4. The Application Judge went on to apply this principle to a number of terms in the 1981 

contract, as well as other related contracts that the parties entered into in respect of the golf 

course lands. He found that certain obligations were distinct and severable from the two 

unenforceable conveyancing obligations found by this Court, and determined that they remain 

binding on the parties. He properly found that other obligations were “so interrelated” to those 

unenforceable conveyancing obligations that they could not stand independently. The 

Application Judge properly declared those provisions to be inoperative.  
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5. At the heart of the City’s appeal is the scope and application of the severance doctrine. 

The City’s appeal narrative seizes on a single statement in the Application Judge’s reasons—that 

“[t]he law of severance has no place in this decision”—and asserts that his analysis instead 

proceeded on some new contractual remedy of “inoperability”.  

6. The City’s appeal narrative prizes form over substance and attempts to ignore the 

decision arrived at and the order granted. Read as a whole, and in light of the issue remitted by 

this Court and the parties’ submissions, the Application Judge’s decision is consistent with and 

complies with a straightforward application of the severance doctrine, set out by this Court in 

Cora:  

Where part of a contract is unenforceable because enforcement would be 

contrary to statute or the common law, rather than setting aside the entire 

contract, courts may sever the offending provisions while leaving the 

remainder of the contract intact. Severance lies along a spectrum of 

remedies available when a provision of a contract is illegal, including 

voiding the contract in whole or in part. The appropriate remedy will 

depend on the particular context. Courts are generally reluctant to sever 

contractual provisions because severance alters the terms of the original 

agreement between the parties.1  

7. Consistent with this principle, the Application Judge determined that the two 

unenforceable conveyancing provisions could not be “extricate[d]” from the 1981 contract 

“while maintaining the structure of provisions” governing the operation of the golf course. 

Because those provisions “are integrally linked together and operate as a whole”, they cannot be 

taken to pieces without fundamentally altering the parties’ bargain. The fact that the Application 

Judge claimed not to have been applying the severance doctrine is irrelevant to the substance of 

his analysis, and does not undermine the firm basis upon which he rendered judgment.  

 
1 2176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 152, para. 35.  
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8. Far from “re-writing” the parties’ contracts, as the City asserts, the Application Judge’s 

decision avoids an outcome where ClubLink is effectively saddled with an obligation to continue 

operating the golf course in perpetuity, with no mechanism to commence the process of 

redeveloping those lands to their highest and best use (as was contemplated by the agreements). 

The Application Judge found that this was never the intention of the parties, and his 

determination is owed considerable deference. 

9. The City’s appeal should be dismissed, with costs.  

PART II - SUMMARY OF FACTS 

A. Campeau’s Development Proposal  

10. In 1979, Campeau Corporation owned approximately 1,400 acres of undeveloped land in 

what was then known as the City of Kanata. It acquired these lands, which included a nine-hole 

golf course, with a view to re-developing the lands as a residential subdivision called the 

Marchwood-Lakeside Community.2  

11. Campeau’s proposed development could not proceed without amendments to the official 

plans of both the City of Kanata and the Regional Municipality of Ottawa-Carleton. To gain 

municipal support for its development plans, Campeau proposed reserving approximately 40% of 

the lands in the Marchwood-Lakeside Community as open space, including an expanded 18-hole 

golf course. This was far more than the 5% that the municipalities could require for parkland 

dedication as a condition for the approval of a subdivision plan at the time.3  

 
2 City of Ottawa v. ClubLink Corporation ULC, 2021 ONSC 1298 (the “Application Decision”), 

para. 10 (ABC, Tab 3, p. 14).  
3 Application Decision, paras. 11-13 (ABC, Tab 3, p.14).  
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12. Both the City of Kanata and the Regional Municipality of Ottawa-Carleton accepted this 

proposal. In May 1981, Campeau and Kanata executed an agreement confirming the “principle” 

that approximately 40% of the total development area would be left as open space for recreation 

and natural environmental purposes (the “1981 40% Agreement”).4 Kanata’s official plan was 

amended shortly thereafter to permit the development of the Marchwood-Lakeside Community.  

B. The 1981 40% Agreement and Campeau’s Golf Course Obligation  

13. Section 3 of the 1981 40% Agreement “confirms the principle … that approximately 

forty (40%) percent of the total development area of the ‘Marchwood Lakeside Community’ 

shall be left as open space for recreation and natural environmental purposes”. These open space 

and recreational lands would include “the proposed 18-hole golf course”, which would be owned 

by Campeau, as well as stormwater management ponds, natural environmental areas, and public 

parks on lands conveyed by Campeau to the City of Kanata.5  

14.  Section 5 of 1981 40% Agreement pertains to the golf course lands. It states that the 

lands in question “shall be operated by Campeau as a golf course in perpetuity” (s. 5(1)). While 

Campeau is permitted to sell the golf course, a condition of sale is that “the new owners enter 

into an agreement with Kanata providing for the operation of the golf course in perpetuity” (s. 

5(2)). If Campeau receives an offer to sell the golf course, Kanata has a right of first refusal on 

the same terms and conditions as that offer (s. 5(3)).6  

15. Section 5(4) of the 1981 40% Agreement states that, if Campeau desires to cease 

operating the golf course and cannot find another party to acquire or operate it, then Campeau 

 
4 1081 40% Agreement, attached as Exhibit “F” to the affidavit of Eileen Adams-Wright, dated 

October 24, 2019 (“Adams-Wright Affidavit”) (ABC, Tab 12, pp. 109-123). 
5 1981 40% Agreement, s. 3; see also Application Decision, para. 16 (ABC, Tab 3, p. 16). 
6 1981 40% Agreement, s. 5; see also Application Decision, para. 18 (ABC, Tab 3, p. 16-17). 
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“shall convey the golf course (including lands and buildings) to Kanata at no cost”. If Kanata 

accepts the conveyance, it “shall operate …the lands as a golf course subject to the provisions of 

paragraph 9”. If Kanata refuses the conveyance, then “Campeau shall have the right to apply for 

development of the golf course lands in accordance with the Planning Act, notwithstanding 

anything to the contrary contained in this agreement” (s. 5(5)).7  

16. The structure of s. 5 of the 1981 40% Agreement therefore makes clear that the parties 

never intended to impose on Campeau an obligation to operate the golf course forever, with no 

possibility of re-development. As the Application Judge found, “[t]he 1981 Agreement clearly 

identified that the golf course lands would be operated by Campeau as a golf course in 

perpetuity, but this was subject to various other provisions in the 1981 Agreement which allowed 

for a discontinuance to use”. The Application Judge described this as a “path allowing for the 

evolution of the golf course lands that ensured that if, at the end of the line, the lands were 

eventually re-developed, Campeau or its successors would have the first opportunity to do so”.8  

17. Sections 6 to 8 of the 1981 40% Agreement require Campeau to convey lands to Kanata 

for stormwater management, natural environmental areas, and lands for park purposes at no cost. 

Those provisions have been complied with, and are not at issue in the underlying Application.  

18. Section 9 addresses Kanata’s ownership of land subject to the 40% principle. It states that 

if Kanata ceases to use any of those lands for recreation and natural environmental purposes, 

then it “shall reconvey [them] to Campeau at no cost”.9  

 
7 1981  40% Agreement, ss. 5 and 9; see also Application Decision, paras. 18 & 20 (ABC, Tab 3, 

pp. 16-17. 
8 City of Ottawa v. ClubLink Corporation ULC, 2023 ONSC 5004 (the “Remittal Decision”), 

para. 55. 
9 1981  40% Agreement, s. 9; see also Application Decision, para. 20 (ABC, Tab 3, p. 17). 
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C. Subsequent Agreements between Campeau and Kanata  

19. When the parties entered into the 1981 40% Agreement, it was clear that further 

agreements would be necessary to fully implement the 40% principle and provide for the 

construction and operation of the expanded 18-hole golf course. This is reflected in section 10 of 

the agreement:  

10.  It is the intent of the parties that this agreement shall establish the 

principle as proposed by Campeau to provide 40% of the land in the 

‘Marchwood Lakeside Community’ as open space, however, as 

development occurs and plans are finalized, further agreements 

concerning specific open space areas may be required to implement 

this principle and to provide for the construction of works in the area.  

20. Over the ensuing seven years, Campeau and Kanata entered into three related contracts 

that governed the construction and operation of the golf course:  

(a) on June 10, 1985, Campeau and Kanata entered into an agreement identifying the 

specific lands on which Campeau would operate the 18-hole golf course in 

connection with Campeau’s development in the Marchwood-Lakeside Community, 

as set out in the 1981 40% Agreement (the “1985 Golf Course Agreement”). The 

purpose of this agreement was to define the “improvements and in particular the size, 

location and required safety measures for the Kanata Golf Course”. It was registered 

on title to the subject lands;10  

(b) on December 20, 1988, Campeau and Kanata amended the 1981 40% Agreement to 

release “excess lands” in the Marchwood Lakeside Community that are not subject to 

the 40% principle (the “1988 40% Agreement”). Section 5 also confirmed that, “in 

 
10 1985 Golf Club Agreement, attached as Exhibit “G” to the Adams-Wright Affidavit (ABC, 

Tab 13, pp. 124-167.  
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the event of any sale of the current lands … the purchaser shall enter into an 

agreement with the City providing for the assumption of obligations under the [1981 

40% Agreement] and this Agreement” (together, the “40% Agreement”);11 and  

(c) very shortly thereafter, on December 29, 1988, Campeau and Kanata entered into a 

similar amendment that limited the scope of the 1985 Golf Club Agreement only to 

the lands on which Campeau maintained the 18-hole golf course (the “1988 Golf 

Club Agreement”). Section 4 echoed the 1981 and 1988 40% Agreements, requiring 

that “any sale of the golf course … be subject to the purchaser entering into an 

agreement with the City providing for the operation of the golf course in perpetuity 

and for the assumption of all other obligations of Campeau under the [1985] Golf 

Club Agreement and this Agreement” (the “Golf Club Agreement”).12  

21. All four contracts are interconnected and closely related. Together, they form a family of 

agreements that set out and define the 40% principle, as well as the terms and limits of 

Campeau’s obligation to maintain the golf course. They incorporate and refer explicitly to one 

another, and must necessarily be read together to understand the whole of the parties’ bargain.13  

D. ClubLink Acquires Golf Course; Assumes Obligations under 40% Agreement 

22. In 1996, ClubLink Capital Corporation entered into an agreement with Campeau’s 

successor-in-title—Imasco Enterprises Inc.—to purchase various assets, including the golf 

course lands. By agreement dated November 1, 1996 (the “Assumption Agreement”), ClubLink 

 
11 1988 40% Agreement, attached as Exhibit “J” to the Adams-Wright Affidavit (Exhibit Book 

(“EB”), Tab 1J, p. 286). 
12 1988 Golf Club Agreement, attached as Exhibit “I” to the Adams-Wright Affidavit (EB, Tab 

1I, p. 272). 
13 Ottawa (City) v. ClubLink Corporation ULC, 2021 ONCA 847 (the “Appeal Decision”), 

paras. 53-54.  

https://canlii.ca/t/jkvg7#par53
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Capital agreed that Campeau’s liabilities and obligations under the 40% Agreement and the Golf 

Club Agreement “apply to and bind [ClubLink] in the same manner and to the same effect as if 

[ClubLink] had executed the same in the place and stead of Campeau”.14  

23. ClubLink Capital later amalgamated with other companies to form the Respondent, 

ClubLink Corporation ULC.  

24. In 2001, Kanata and other municipalities were dissolved and the Applicant, the City of 

Ottawa (the “City”), was constituted in their place. Both ClubLink and the City are therefore 

parties to the 40% Agreement, the Golf Club Agreement, and the Assumption Agreement 

(together, the “Related Contracts”). 

E. ClubLink Explores Re-Development Options  

25. Since 1997, ClubLink owned and operated the golf course as a private, members-only 

golf club called the Kanata Golf and Country Club. It enjoyed its peak popularity in 2005, 

following which membership levels and entrance fees have decreased significantly.15  

26. Owing to these changes, ClubLink began exploring alternatives for the land’s highest and 

best use. In December 2018, it announced that it would pursue options for alternative use of the 

golf course lands, noting the declining interest in golf and the fact that many golf courses across 

Canada were struggling financially.16  

 
14 Assumption Agreement, attached as Exhibit “S” to the Adams-Wright Affidavit (EB, Tab 1S, 

p. 771). 
15 Application Decision, paras. 36-37 (ABC, Tab 3, p. 20).  
16 Application Decision, para. 39 (ABC, Tab 3, p. 20). 
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27. In October 2019, ClubLink submitted applications under the Planning Act for a zoning 

by-law amendment and plan of subdivision approval, to permit the redevelopment of the golf 

course lands into a residential subdivision, in conformity with the City’s Official Plan.17  

28. ClubLink’s Planning Act applications envisioned the redevelopment of the golf course 

lands for single-detached homes, townhomes, and other medium density housing. ClubLink’s 

development plans also envisioned the creation of significant amounts of new, permanent 

greenspace and parks, which—unlike the private, for-profit golf course—will be freely 

accessible to the public.18  

29. ClubLink announced these Planning Act applications amid a serious housing crisis, 

which many governmental authorities—including the City—have attributed to a significant 

shortage in housing supply. If permitted to proceed, the development contemplated in 

ClubLink’s applications would add approximately 1,500 new residential dwellings to the City’s 

supply. In 2022, the Ontario Land Tribunal conditionally approved ClubLink’s proposed 

development plan and confirmed its conformity to provincial and municipal land use policy 

instruments.19  

F. The City’s Application for Urgent Relief against ClubLink  

30. Almost immediately after ClubLink submitted its planning applications, the City served a 

Notice of Application seeking various forms of relief against ClubLink—including:  

 
17 Application Decision, para. 41 (ABC, Tab 3, p. 20).  
18 Application Decision, paras. 42-43 (ABC, Tab 3, p. 21).  
19 ClubLink Corporation ULC v. Ottawa (City), 2022 CanLII 23501 (Ont. Land Tribunal). 

https://www.canlii.org/en/on/onlt/doc/2022/2022canlii23501/2022canlii23501.pdf
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(a) a declaration that ClubLink’s obligations in s. 3 of the Assumption Agreement and 

the underlying 40% Agreement remain valid and enforceable;  

(b) an order requiring ClubLink to withdraw its planning applications, or convey the golf 

course lands to the City at no cost pursuant to s. 5(4) of the 1981 40% Agreement; and  

(c) a declaration that if the City accepts a conveyance of those lands, it is not obliged to 

operate them as a golf course pursuant to s. 7 and 9 of the 1981 40% Agreement and 

s. 10 and 11 of the Assumption Agreement.20  

31. ClubLink opposed the City’s relief, and denied that it remains bound by a 40-year-old 

obligation to continue operating the golf club in perpetuity. Among other things, ClubLink 

argued that sections 5(4) and 9 of the 1981 40% Agreement created contingent property interests 

in the subject lands, which were void under the rule against perpetuities because they did not vest 

within the 21-year perpetuity period. Those two provisions read as follows:  

5(4) In the event that Campeau desires to discontinue the 

operation of the golf course and it can find no other persons to acquire or 

operate it, then it shall convey the golf course (including land and 

buildings) to Kanata at no cost and if Kanata accepts the conveyance, 

Kanata shall operate or cause to be operated the land as a golf course 

subject to the provision of paragraph 9.  

…  

 

9. In the event that any of the land set aside for open space for 

recreation and natural environmental purposes ceases to be used for 

recreation and natural environmental purposes by Kanata then the owner 

of the land, if it is Kanata, shall reconvey it to Campeau at no cost 

unless the land was conveyed to Kanata as in accordance with Section 

33(5) or 35(b) of The Planning Act. [Emphasis added.] 

 
20 Notice of Application, para. 1 (ABC, Tab 6, p. 70).  
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32. ClubLink further argued that these void and unenforceable provisions cannot be severed 

from the balance of Campeau’s agreements with Kanata as set out in the family of agreements 

between them comprising the Related Contracts. Without these vital “off ramps”—which were 

key to the ownership structure set out in the 1981 40% Agreement—ClubLink took the position 

that it can no longer be bound by the obligation to continue operating the golf course in 

perpetuity.  

33. The City’s application was heard in July 2020 by Justice Labrosse (the “Application 

Judge”), and he granted judgment in favour of the City in February 2021. In his reasons for 

judgment, the Application Judge held that the rule against perpetuities does not apply because ss. 

5(4) and 9 of the 1981 40% Agreement are mere contractual rights that do not create an interest 

in land. For that reason, he declared that the entirety of the 40% Agreement remains valid and 

binding on ClubLink (the “Application Decision”).21  

34. Because the Application Judge did not accept ClubLink’s submissions on the rule against 

perpetuities, he did not consider the operation of the severance doctrine.22  

G. ClubLink’s Successful Appeal of the Application Decision  

35. In November 2021, a unanimous panel of this Court—comprised of Justices Juriansz, 

Tulloch, and Roberts—allowed ClubLink’s appeal from the Application Decision (the “Appeal 

Decision”). In her reasons, Justice Roberts held that ss. 5(4) and 9 of the 1981 40% Agreement 

create contingent proprietary interests in the golf course lands that have not vested within 21 

years, and which are therefore void for perpetuities:  

 
21 Application Decision, para. 178 (ABC, Tab 3, pp. 54-55).  
22 Application Decision, para. 146 (ABC, Tab 3, p. 47).  
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[64]      In summary, the parties intended by the clear language and 

purpose of their Agreements to create contingent interests in the golf 

course lands under ss. 5(4) and 9 of the 1981 Agreement that ran with 

and fettered the land: under s. 5(4) of the 1981 Agreement, the City’s 

interest in the golf course lands was contingent on Campeau (or its 

successor or assign in title) ceasing to operate the golf course; and under 

s. 9, the reconveyance was contingent on, first, the conveyance under s. 

5(4), and, second, the City ceasing to use the lands as prescribed. 
 

[65]      The owners have operated the golf course for more than 21 years. 

Neither the City’s right to a conveyance nor ClubLink’s right to a 

reconveyance have vested within the perpetuity period. As a result, these 

contingent interests in the golf course lands are now void. 

36. However, the panel declined to consider ClubLink’s submissions on the severance 

doctrine, and did not make any determination on the effect its decision may have on other 

contractual rights and obligations in the Related Contracts. Instead, this Court directed that the 

City’s application be remitted to the Application Judge, so that he could determine whether any 

other provisions of the Related Contracts are affected by the invalidity and unenforceability of 

ss. 5(4) and 9 of the 1981 40% Agreement:   

[70]      Moreover, the focus of the submissions before this court was on 

the validity and enforceability of ss. 5(4) and 9 of the 1981 Agreement. 

We do not have the benefit of the application judge’s findings on the 

larger question raised by ClubLink. And, in my opinion, the 

determination that ss. 5(4) and 9 of the 1981 Agreement are void and 

unenforceable may affect provisions of not simply the 1981 

Agreement but also the 1985 and 1988 Agreements, as well as the 

Assumption Agreement. In my view, if the parties cannot agree, this 

larger question should be remitted to the application judge for 

determination. [Emphasis added.] 

37. The City’s leave application to the Supreme Court was denied in August 2022.  

38. Because the parties were unable to agree on the extent to which the unenforceability of 

ss. 5(4) and 9 of the 1981 40% Agreement affects other parts of the Related Contracts, that issue 

was remitted for determination by the Application Judge.  
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H. The Application Judge’s Remittal Decision  

39. The Application Judge heard the severance issue in September 2022. ClubLink submitted 

that ss. 5(4) and 9 are foundational to the parties’ agreement respecting the 40% principle—and 

specifically, ClubLink’s obligation to operate and maintain the subject lands as a golf course. 

Because these two provisions give ClubLink important “off-ramps” from what is otherwise an 

obligation to operate and maintain the golf course in perpetuity, they cannot be severed or “blue-

penciled” without fundamentally altering the parties’ bargain. ClubLink therefore argued that 

none of the obligations in the 40% Agreement, or the other Related Contracts, were enforceable 

to the extent they impose on ClubLink the obligation to operate the golf course as such 

indefinitely, with no “off ramps”.23  

40. The City responded that the unenforceability of sections 5(4) and 9 does not affect other 

aspects of the parties’ bargain in the Related Contracts. Despite now arguing that the severance 

doctrine has no application, the City’s position was essentially that the Application Judge should 

sever these two provisions from the balance of the 1981 40% Agreement, while keeping all other 

obligations intact. The effect of the City’s submission is to impose on the owner of the lands an 

obligation to operate the golf course forever.24  

41. The Application Judge rejected the City’s submission. By reasons dated October 13, 

2023, he held that ss. 5(4) and 9 of the 1981 40% Agreement are “essential provisions for the 

evolution and potential re-development of the golf course lands”, and that “the impact of 

determining that those sections are void and unenforceable fundamentally changes the bargain 

that the parties had negotiated”. For that reason, he declared that various provisions in the 

 
23 Remittal Decision, paras. 16-18.  
24 Remittal Decision, para. 19.  
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Related Contracts are inoperable to the extent they require ClubLink to continue operating the 

golf course in perpetuity (the “Remittal Decision”).25  

42. The Remittal Decision rests on the following findings by the Application Judge regarding 

the parties’ intentions and reasonable expectations in respect of the golf course lands:  

(a) the 1981 40% Agreement contemplated “a process of evolution for the lands in 

question”, and it “was never the intent of the parties that a golf course would be 

operated on the golf course lands in perpetuity without Campeau having specific 

rights to effect change” (para. 44);  

(b) “it was neither the intent nor the effect of the Related Contracts to create a permanent 

and unconditional obligation on Campeau or its successors”—including ClubLink—

“to operate a golf course in perpetuity. While that language is used in s. 5(1) of the 

1981 Agreement, it was certainly not the intent when the remaining provisions of s. 5 

and then s. 9 of the Agreement are put into play” (para. 46).  

(c) instead, the 1981 40% Agreement “was meant to allow the area of the golf course 

lands to evolve over time beyond its intended original ownership and use as a golf 

course” (para. 47);  

(d) Sections 5(4) and 9 of that agreement—which are now void for perpetuities—“are 

the essential provisions for the evolution and potential redevelopment of the golf 

course lands (para. 48). That is because they “give effect to the redevelopment path 

by firstly allowing for the discontinuance of the golf course operation, the possible 

 
25 Remittal Decision, para. 48.  

https://canlii.ca/t/k0pxb
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transfer of the lands to the City for the continued operation of the golf course, the 

possible redevelopment of the lands under s. 5(5), or the return of the lands to 

Campeau when no longer used for recreation and natural environment” (para. 51).  

43. Based on these findings, the Application Judge concluded that ss. 5(4) and 9 of the 1981 

40% Agreement cannot be “extricate[d] … while maintaining the structure of provisions that 

allowed for the perpetual operation of a golf course in the context of the ongoing evolution of the 

golf course lands”.26 In his view:  

[54] With s. 5(4) of the 1981 Agreement now being void and 

unenforceable, there is no provision in any of the Related Contracts 

allowing ClubLink to discontinue the operation of the golf course. The 

right to discontinue was an essential mechanism which allowed 

Campeau to commence the process of evolution and possible 

redevelopment of the golf course lands. Without it, the only way 

Campeau gets out of the operation of a golf course is if it sells to a 

third party who would also be saddled with the same obligations to 

operate in perpetuity. 

 

[55] This was not a narrow path to redevelopment as described during 

argument. This was an essential path allowing for evolution of the golf 

course lands that ensured that if, at the end of the line, the lands were 

eventually redeveloped, Campeau or its successors would have the first 

opportunity to do so. If s. 5(1) remains operative, the result transforms 

the 1981 Agreement into a perpetual agreement to operate a golf course 

which cannot be discontinued. This is a fundamental change to the 

1981 Agreement which is directly linked to s. 5(4) having been 

declared void. Section 5(1) and the obligation to operate a golf course in 

perpetuity is therefore inoperative. (Emphasis added.) 

44. While the Application Judge said that “[t]he law of severance has no place” in his 

decision, the substance of his analysis is firmly grounded in that doctrine.27 Because excising 

only ss. 5(4) and 9 of the 1981 40% Agreement—urged upon him by the City—would effect a 

 
26 Remittal Decision, para. 52.  
27 Remittal Decision, para. 30.  
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“fundamental change” to the underlying bargain, the Application Judge determined that they 

cannot be excised from the contract.28 Instead, he declared that all provisions requiring the 

perpetual operation of the golf course, with no “off ramps”, are also void and unenforceable.  

PART III - STATEMENT OF ISSUES, LAW, AND AUTHORITIES 

45. According to the City, the Application Judge erred in law by: 

(a) “failing to carry out the Court of Appeal’s direction” when it remitted ClubLink’s 

severance argument for determination;  

(b) deciding the Remittal Decision on an “unknown and incorrect” legal principle;  and  

(c) “failing to apply governing principles of contractual interpretation” to the issue 

before him.29  

46. None of these grounds of appeal has merit or discloses a reversible error. In the Remittal 

Decision, the Application Judge determined precisely the issue that this Court directed him to 

determine—i.e., the effect of the unenforceability of ss. 5(4) and 9 of the 1981 40% Agreement 

on other provisions in the Related Contracts. The substance of his decision is anchored in this 

Court’s jurisprudence on severance, and his interpretation of the agreements do not rest on any 

error in principle. The City’s appeal should be dismissed.  

A. Application Judge Properly Analyzed the Issue Remitted To Him by This Court  

47. The City’s first submits that the Application Judge mischaracterized the nature of the 

issue remitted to him by this Court, which he described as being to determine whether any 

provisions of the Related Contracts “are so interrelated to ss. 5(4) and 9 … that they must 

 
28 Remittal Decision, para. 55.  
29 City’s Factum, para. 52.  
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necessarily be inoperative”.30 According to the City, the approach he followed in the Remittal 

Decision rests on the “erroneous assumption” that any contractual obligations closely related to 

those unenforceable conveyancing provisions are necessarily unenforceable as well.31  The 

Application Judge did not make any such “assumption”. 

48. The City ignores the basis for this Court’s decision to remit the severance issue to the 

Application Judge, as set out in the Appeal Decision. Despite having accepted ClubLink’s 

argument that ss. 5(4) and 9 of the 1981 40% Agreement are void for perpetuities, the panel 

declined to consider whether these provisions are severable from the Related Contracts because, 

among other things, ClubLink “did not identify which provisions” of those contracts “are so 

interrelated … to the void contingent interests in land that they must necessarily be 

inoperative”.32 That is why this Court remitted the severance issue to the Application Judge:  

[69]      First, ClubLink did not identify which provisions of the 1981 

Agreement are so interrelated to ss. 5(4) and 9 and the void contingent 

interests in land that they must necessarily be inoperative. Further, there 

is no basis to void myriad other provisions in the 1981 Agreement that 

are unrelated to the golf course and that have already been performed. 

 

[70]      Moreover, the focus of the submissions before this court was on 

the validity and enforceability of ss. 5(4) and 9 of the 1981 Agreement. 

We do not have the benefit of the application judge’s findings on the 

larger question raised by ClubLink. And, in my opinion, the 

determination that ss. 5(4) and 9 of the 1981 Agreement are void and 

unenforceable may affect provisions of not simply the 1981 

Agreement but also the 1985 and 1988 Agreements, as well as the 

Assumption Agreement. In my view, if the parties cannot agree, this 

larger question should be remitted to the application judge for 

determination. [Emphasis added.] 

 
30 City’s Factum, paras. 54-57; Remittal Decision, para. 30.   
31 City’s Factum, para. 56.  
32 Appeal Decision, para. 69.  

https://canlii.ca/t/jkvg7#par69




https://canlii.ca/t/1gd53#par55
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mechanism fundamentally changes the parties’ bargain by imposing on ClubLink the obligation 

to operate the golf course in perpetuity, with no “off ramps”:  

[54]           With s. 5(4) of the 1981 Agreement now being void and 

unenforceable, there is no provision in any of the related contracts 

allowing ClubLink to discontinue the operation of the golf course. The 

right to discontinue was an essential mechanism which allowed 

Campeau to commence the process of evolution and possible 

redevelopment of the golf course lands. Without it, the only way 

Campeau gets out of the operation of a golf course is if it sells to a third 

party who would also be saddled with the same obligations to operate in 

perpetuity. [Emphasis added.] 

57. The Application Judge avoided this undesirable outcome by invoking the principles of 

severance articulated by the Supreme Court in Transport North American and by this Court in 

Cora: He declared provisions requiring ClubLink to continue operating the golf course in 

perpetuity to be unenforceable, while leaving other, independent obligations intact.  

58. Even the City concedes that the Remittal Decision “effectively applies the doctrine of 

severance” by allowing certain obligations to stand and others to fall alongside the unenforceable 

conveyancing obligations in ss. 5(4) and 9 of the 1981 40% Agreement. Paragraph 73 of the 

City’s factum reveals that, at its core, the City’s appeal really takes issue with the manner in 

which the Application Judge applied the severance doctrine in rendering judgment. 

59. The fact that the Application Judge stated that he was not applying the severance doctrine 

is irrelevant to the core issue before this Court. It is settled law that an appeal is taken against a 

formal order or judgment, not against the lower court’s reasons. While the Application Judge 

could have been clearer about the legal principle on which he based his decision, there is no 

question—and the City even concedes—that the Remittal Decision is firmly rooted in the 

doctrine of severance. As this Court recently held in R. v. J.C.:  
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[4] An appeal lies from the judgment, not the reasons for judgment. Poor 

articulation of reasons, by itself, does not provide a ground for 

appellate intervention. As the Supreme Court cautioned in R. v. 

Sheppard, 2002 SCC 26, [2002] 1 S.C.R. 869, at para. 26: “The appellate 

court is not given the power to intervene simply because it thinks the trial 

judge did a poor job expressing itself.”37 [Emphasis added.] 

60. In order to succeed in this appeal, the City bears the burden of persuading this Court that 

the Application Judge committed a reversible error in his approach to the doctrine of severance. 

The City cannot meet that burden.  

���L�L�� �7�K�H���6�H�Y�H�U�D�Q�F�H���’�R�F�W�U�L�Q�H���L�V���1�R�W���&�R�Q�I�L�Q�H�G���2�Q�O�\���W�R���&�D�V�H�V���R�I���,�O�O�H�J�D�O�L�W�\ 

61. At paragraph 68 of its factum, the City renews the same formalistic argument it advanced 

before the Application Judge: That the severance doctrine arises only as a remedy for “illegal” 

contracts, and therefore has no application where a contract has become void for remoteness.  

62. The City’s approach to severance is incorrect, and has no basis in principle or public 

policy. Far from confining the scope of this doctrine only to cases of statutory illegality, courts 

across Canada regularly apply principles of severance where parts of contracts are declared 

unenforceable at common law. For example:  

(a) In Shafron, the Supreme Court of Canada held that, in appropriate cases, “blue-

pencil” severance may cure overly broad or ambiguous restrictive covenants—which 

would otherwise be contrary to public policy, and therefore unenforceable at 

common law. Nowhere did the Supreme Court say that severance was unavailable 

 
37 R. v. J.C., 2023 ONCA 101, para. 4.  

https://canlii.ca/t/jvh6t#par4
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because restrictive covenants do not violate a statutory rule. Indeed, Justice 

Rothstein’s reasons do not even refer to the concept of illegality in contract law;38  

(b) In Cora, Justice van Rensburg explained that severance is available “where part of a 

contract is unenforceable because enforcement would be contrary to statute or 

common law”:   

[35] Where part of a contract is unenforceable because enforcement 

would be contrary to statute or the common law, rather than setting aside 

the entire contract, courts may sever the offending provisions while 

leaving the remainder of the contract intact. Severance lies along a 

spectrum of remedies available when a provision of a contract is illegal, 

including voiding the contract in whole or in part. The appropriate 

remedy will depend on the particular context. Courts are generally 

reluctant to sever contractual provisions because severance alters the 

terms of the original agreement between the parties.39 

(c) In Ratnanather, the Superior Court rejected the submission that severance is only 

available in the context of “illegal” contracts, and held that this doctrine also applies 

to contractual provisions declared void for uncertainty:  

The doctrine of severance has been applied to "illegal" contracts to 

separate legal from objectionable parts of a contract: G.H.L. Fridman, 

The Law of Contracts in Canada, 3rd ed. 

 

Why should not the same reasoning be applied to separate unenforceably 

vague sections from the contract? In each case one severs that part of the 

agreement which the court will not enforce. If the court will enforce the 

remainder of a contract when the severed part was unenforceable 

because it violated substantive law, surely it offends no policy to 

enforce a remainder when the severed part was unenforceable only 

because of the parties' failure to define their bargain with enough 

precision.40 [Emphasis added.] 

 
38 Shafron v. KRG Insurance Brokers (Western) Inc., 2009 SCC 6.  
39 Cora, para. 35 (references omitted).  
40 Ratnanather v. Kosalka (1995), 24 O.R. 326, 1995 CanLII 7075, p. 10 (Gen. Div.). 

https://canlii.ca/t/226fm
https://canlii.ca/t/ggn0h#par25
https://canlii.ca/t/1vt6d


https://canlii.ca/t/ggn0h#par37


https://www.canlii.org/en/on/onlt/doc/2022/2022canlii23501/2022canlii23501.pdf
https://canlii.ca/t/jkvg7#par70
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specifically, their intention to create contingent conveyancing rights at ss. 5(4) and 9 of the 

contract.   

69. This is an attempt by the City to “parse the reasons … line by line in search of an 

error”.44 Read as a whole, the Remittal Decision demonstrates the Application Judge’s careful 

analysis of the parties’ intentions, as set out in each of the Related Contracts, and consistent with 

settled principles of contractual interpretation.  

70.  At paragraphs 44 to 48, the Application Judge recognized the parties’ intention to create 

and protect the 40% Principle—subject, however, to a process that permitted the evolution in use 

of the golf course lands. Given the redevelopment contemplated in ss. 5(4), 5(5), and 10 of the 

1981 40% Agreement, the Application Judge found that the parties never intended to impose on 

Campeau and its successors the obligation to operate a golf course in perpetuity:  

[44] As determined in the Application Decision, I am of the view 

that the sections of the 1981 Agreement were negotiated and arrived 

at to allow for the City to give effect to its policies (notably the 40% 

principle) and to allow for a process of evolution for the lands in 

question. That evolution involved the operation of the golf course by 

Campeau, by the City, or by a third-party operator. Furthermore, it 

allowed for Campeau to sell the lands to a third-party operator, transfer 

the lands to the City, or redevelop the lands. It was never the intent of 

the parties that a golf course would be operated on the golf course 

lands in perpetuity without Campeau having specific rights to effect 

change. 

… 

 

[46] It was neither the intent nor the effect of the Related 

Contracts to create a permanent and unconditional obligation on 

Campeau or its successors to operate a golf course in perpetuity. 

While that language is used in s. 5(1) of the 1981 Agreement, it was 

certainly not the intent when the remaining provisions of s. 5 and then s. 

9 of that Agreement are put into play. [Emphasis added.] 

 
44 R. v. G.C., 2022 ONCA 678, para. 14.  

https://canlii.ca/t/js4lw#par14
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71. While the City may not like the Application Judge’s findings regarding the contractual 

intentions of the parties’ predecessors, those findings are firmly rooted in the language of the 

contracts and are entitled to deference on appeal.  

���L�L�� ���$�S�S�O�L�F�D�W�L�R�Q���-�X�G�J�H���’�L�G���1�R�W���‡�5�H���:�U�L�W�H�·���W�K�H���5�H�O�D�W�H�G���&�R�Q�W�U�D�F�W�V 

72.  At paragraph 82 of its factum, the City argues that the Application Judge also erred by 

adopting an interpretation of the Related Contracts “that does not give effect to all of [their] 

terms” and that “renders one or more of [their] terms ineffective”.  

73. This submission is circular, because the effect of the Perpetuities Act is that ss. 5(4) and 9 

of the 1981 40% Agreement are already unenforceable (or, to use the Application Judge’s term, 

inoperable). The Application Judge’s task was to determine what other provisions of the Related 

Contracts were so closely connected with those two conveyancing provisions that they too must 

be declared unenforceable or inoperable—i.e., which provisions could not be saved by the 

doctrine of severance.  

74. The City asserts that the Application Judge also failed to give “proper effect” to section 

5(1) of the 1981 40% Agreement, which states that the lands in question “shall be operated by 

Campeau as a golf course in perpetuity”. According to the City, his “failure to give proper effect 

to the words ‘in perpetuity’ in the 1981 Agreement and the Golf Course Agreement is an 

extricable error of law”.45  

75. The City made this same argument at first instance, but the Application Judge rejected it 

because—unlike the cases cited in the City’s factum—the parties in this case never intended to 

foreclose the potential redevelopment of the golf course lands. Section 5(5) of the 1981 40% 

 
45 City’s Factum, para. 89. 
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Agreement specifies the circumstances in which Campeau “shall have the right to apply for 

development of the golf course lands in accordance with the Planning Act”. The Application 

Judge was correct in finding that this right was essentially vitiated by the unenforceability of s. 

5(4). Paragraph 53 of the Remittal Decision is a complete answer to the City’s submission:  

[53] The 1981 Agreement was not an agreement to operate a golf course 

in perpetuity and this is contrasted by other agreements which have been 

acknowledged by the courts as creating perpetual obligations. The 1981 

Agreement clearly identified that the golf course lands would be operated 

by Campeau as a golf course in perpetuity, but this was subject to various 

other provisions of the 1981 Agreement which allowed for a 

discontinuance of that use. Importantly, the Related Contracts provided 

for redevelopment and the 40% principle being deemed to be maintained.  

76. Finally, at paragraph 93 of its factum, the City asserts that the Remittal Decision 

“ignored” certain rights enjoyed by a non-party—Imasco Enterprises Inc.—under the 

Assumption Agreement. The City did not make this argument before the Application Judge, and 

in any event, Imasco’s interests under the Assumption Agreement are not relevant to the 

Application Judge’s application of the severance doctrine.  

77. The City does not assert—and certainly cannot establish—that any finding respecting s. 

11 of the Assumption Agreement meets the palpable and overriding error standard. Nor do these 

findings disclose any error of law.   

D. Conclusion  

78. The Application Judge’s decision reflects a principled and common-sense determination 

of the issue remitted to him by this Court. Given that s. 5(4) and 9 of the 1981 40% Agreement 

are “essential provisions for the evolution and potential redevelopment of the golf course lands”, 

their unenforceability unquestionably affects other, closely related rights and obligations in the 

Related Contracts. The Application Judge correctly held that those two conveyancing obligations 
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could not be excised from the contract without radically transforming the nature of the parties’ 

bargain. That is why he declared that all obligations requiring ClubLink to continue operating the 

golf course in perpetuity are inoperative. The substance of his decision is consistent with the 

severance jurisprudence from this Court and the Supreme Court of Canada, and is entitled to 

deference.    

PART IV -  ORDER REQUESTED 

79. For all the foregoing reasons, ClubLink respectfully asks that the City’s appeal be

dismissed, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of June, 2024. 

Matthew P. Gottlieb / Crawford G. Smith / 

John Carlo Mastrangelo / Mark R. Flowers 

Lawyers for the Respondent, ClubLink 

Corporation ULC 
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[15] Given the significance of the 1981 Agreement, it is important to have a clear understanding 


of its terms. 


The 1981 Agreement 


[16] Section 3 of the 1981 Agreement confirmed that Campeau’s proposal was that 


approximately 40% of the total development area “shall” be left as open space for recreation and 


natural environment purposes.  These areas included:  


a. The proposed 18-hole golf course; 


b. The storm water management area; 


c. The natural environment areas; and 


d. Lands to be dedicated for park purposes. 


[17] Of note is that none of these areas were specifically designated in the 1981 Agreement.  


For example, s. 4 provides that the area for the golf course was to be mutually agreed upon by the 


parties.  As for the storm water management and natural environment areas, they were to be as 


generally shown in Schedule “2” of the OPA. The lands to be dedicated for park purposes were to 


be determined at the time of development applications in accordance with the Planning Act.  


[18] Section 5 of the 1981 Agreement sets out agreed-upon “Methods of Protection” and deals 


specifically with the Golf Course Lands.  It begins by stating that the golf course would be operated 


by Campeau “in perpetuity”.  The remainder of s. 5 deals with the following subjects: 


a. That Campeau may assign the management of the golf course without the prior approval 


of Kanata (s. 5(1)); 


b. That Campeau may sell the golf course (including the lands and buildings) provided that 


the new owner enters into an agreement with Kanata providing for the operation of the 


golf course in perpetuity and on the same terms (s.5(2)); 


c. That Kanata would have a right of first refusal in the event that Campeau received an 


offer for sale of the golf course (s.5(3)); 
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d. That if Campeau desires to discontinue the operation of the golf course and can find no 


other operator, it shall convey the golf course (including lands and buildings) to Kanata 


at no cost and if Kanata accepts the conveyance, Kanata will operate or cause the land to 


be operated as a golf course subject to s. 9 (s. 5(4)); 


e. If Kanata does not accept the conveyance of the golf course, Campeau will have the right 


to apply for development of the golf course lands in accordance with the Planning Act 


(s.5(5)). 


[19] Sections 6 and 7 address the storm water system and the natural environment areas.  Those 


sections provide for the transfer of these lands to Kanata when they are capable of being defined 


as part of the future surveys or plans of subdivision.  Section 8 provides that park lands were to be 


determined at the time of development applications in accordance with the Planning Act. 


[20] Section 9 provides that in the event the land set aside for open space for recreation and 


natural environment purposes ceases to be used for those purposes by Kanata, then the owner of 


the land, if it is Kanata, shall reconvey it to Campeau at no cost.  


[21] Section 10 of the 1981 Agreement highlights (a) the purpose of the 1981 Agreement as 


being to establish the principle proposed by Campeau to provide 40% of the Campeau Land as 


open space and (b) that as development proceeds, further agreements about the open space areas 


may be required for the 40% principle to be implemented. 


[22] Section 11 provides that the 1981 Agreement is binding on the parties and has full effect 


when the OPA is finally approved.   


[23] Section 12 requires that the 1981 Agreement be registered against the Campeau Lands.  It 


also provides that upon subdividing part of the Campeau Lands, those areas can be released from 


the 1981 Agreement provided that those areas are not part of the open space lands.  
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[36] ClubLink has owned and operated the Golf Course since 1997. It is a private club.  To use 


the facilities, whether for golf or otherwise, one must be a member, a guest of a member or part of 


a pre-arranged booking such as a corporate event. 


[37] The Golf Course enjoyed its peak of popularity in 2005.  Since then, membership levels 


and entrance fees have fallen.  As of November 2019, membership is at approximately 70% of 


capacity.  Entrance fees have fallen from a high of $22,500 in 2005 to $9,000.  There are 21 other 


golf courses within a 35 km drive of the Golf Course, including 6 public courses, 8 semi-private 


courses and two other ClubLink courses. 


[38] Limited use is made of the Golf Club Lands in the winter for cross-country skiing.  There 


are much larger sites for cross-country skiing nearby which are more popular. 


ClubLink Explores Redevelopment Options 


[39] On December 14, 2018, ClubLink announced that it was pursuing options for alternative 


use of the lands.  ClubLink announced that it had entered into a partnership with developers Minto 


Communities Canada and Richcraft Homes to assist with redevelopment plans for the lands.  When 


the announcement was made, ClubLink emphasized the declining interest in golf and the fact that 


golf courses across the country were struggling. 


[40] On January 24, 2019, the City Solicitor wrote to ClubLink’s former counsel.  The City 


advised that it had not received notice from ClubLink (a) with respect to a proposed sale of the 


golf course or (b) to the effect that ClubLink desires to discontinue the operation of the golf course. 


The City requested that ClubLink provide formal notification if ClubLink should later “determine” 


that it would discontinue operating the golf course. 


[41] On October 8, 2019, ClubLink submitted planning applications for a zoning by-law 


amendment and approval for a plan of subdivision.  In those applications, ClubLink sought 


permission to redevelop the Golf Club Lands for residential and open space purposes. 
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the facilities, whether for golf or otherwise, one must be a member, a guest of a member or part of 


a pre-arranged booking such as a corporate event. 


[37] The Golf Course enjoyed its peak of popularity in 2005.  Since then, membership levels 


and entrance fees have fallen.  As of November 2019, membership is at approximately 70% of 


capacity.  Entrance fees have fallen from a high of $22,500 in 2005 to $9,000.  There are 21 other 


golf courses within a 35 km drive of the Golf Course, including 6 public courses, 8 semi-private 


courses and two other ClubLink courses. 


[38] Limited use is made of the Golf Club Lands in the winter for cross-country skiing.  There 


are much larger sites for cross-country skiing nearby which are more popular. 


ClubLink Explores Redevelopment Options 


[39] On December 14, 2018, ClubLink announced that it was pursuing options for alternative 


use of the lands.  ClubLink announced that it had entered into a partnership with developers Minto 


Communities Canada and Richcraft Homes to assist with redevelopment plans for the lands.  When 


the announcement was made, ClubLink emphasized the declining interest in golf and the fact that 


golf courses across the country were struggling. 


[40] On January 24, 2019, the City Solicitor wrote to ClubLink’s former counsel.  The City 


advised that it had not received notice from ClubLink (a) with respect to a proposed sale of the 


golf course or (b) to the effect that ClubLink desires to discontinue the operation of the golf course. 


The City requested that ClubLink provide formal notification if ClubLink should later “determine” 


that it would discontinue operating the golf course. 


[41] On October 8, 2019, ClubLink submitted planning applications for a zoning by-law 


amendment and approval for a plan of subdivision.  In those applications, ClubLink sought 


permission to redevelop the Golf Club Lands for residential and open space purposes. 
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[42] ClubLink’s planning applications envision the redevelopment of the Golf Club lands for 


single family homes, townhouses and other medium-density housing.  The redevelopment plans 


also include significant amounts of new, permanent, publicly accessible green space – much more 


than is currently available to the public.  The applications, if granted, would permit the construction 


of 545 detached dwellings, 586 townhouse dwellings and 371 apartment dwellings.   


[43] The redevelopment proposal includes a large neighbourhood park (8.6 acres), two parkettes 


(0.98 and 1.01 acres), five stormwater management ponds surrounded by green space and a variety 


of other open green spaces.  The parks would accommodate a variety of different public uses, such 


as play structures, splash pads, trails and dog parks.  None of these facilities exist at the Golf 


Course, a private club that generally operates from April to October each year. 


[44] As of the date of this hearing, the City had not yet rendered a decision on either of the 


planning applications.  In 2020, ClubLink appealed to LPAT the City’s failure to make a decision 


on the planning applications. 


[45] ClubLink maintains that it has never provided notice to the City that it desires to 


discontinue the operation of the Golf Club; ClubLink asserts that no such decision has been made. 


Claim for Restrictive Covenant   


[46]   The Coalition has intervened in this proceeding.  The Coalition seeks a declaration that 


the “Current Lands” (as defined in the 1988 Agreement) are subject to a restrictive covenant which 


requires that 40% of the total development area for the Kanata Marchwood-Lakeside Community 


remain as open space for recreation and natural environment purposes.   


[47] The Coalition represents the interests of many landowners in what was known as the 


Kanata Marchwood-Lakeside Community.  That community now includes the Kanata Lakes 


neighbourhood, Country Club Estates, CCC575, Catherwood and Nelford Court. 


[48] The factual matrix on which the Coalition relies in support of the claim for a restrictive 


covenant is the following: 


21



cgaristo

Highlight












Page: 36 


 


 


[142] In First City, the Court noted that the regional municipality had exercised its planning 


jurisdiction over a long period of time, the entering of the agreement was considered in the public 


interest, the statutory process was complied with for the approval of an official plan amendment 


and no statutory rights of third parties came into question: First City, at pp. 691-692.  All of these 


features are present surrounding the 1981 Agreement and the OPA process.  


[143] The cases relied upon by ClubLink are all distinguishable on the facts. There is no evidence 


that the RMOC or Kanata abdicated their statutory duties, thereby acting in a manner which is 


contrary to public policy.  The process followed for the approval of the OPA was a comprehensive 


public process that allowed for public input in accordance with the planning process in effect at 


the time. 


[144] Finally, the 1981 Agreement arose out of the planning process.  Campeau presented a 


proposal which required the OPA.  Kanata provided its comments in support by way of resolution 


as part of the consultation process.  The need for the 40% principle arose in public meetings where 


members of the public had the opportunity to be aware of the process leading to the OPA.  The 


OPA was an official plan amendment and not a zoning by-law.  The details of the zoning process 


were still to be determined, again through a public process, and Kanata made no commitments to 


approve any particular form of zoning.   


[145] Neither the RMOC nor Kanata “sold” its official plan amendment approval; they simply 


supported Campeau’s development proposal which included an agreement with Kanata. 


Issue 2: If s. 5(4) and/or s. 9 of the 1981 Agreement are void for perpetuities, can they be 


severed from the 1981 Agreement so that the rest of the 1981 Agreement remains valid and 


binding? 


[146] Given my conclusion that the 1981 Agreement continues to be a valid and enforceable 


agreement, there is no need to consider the severance issue. 
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[175] I am unable to conclude that the Kanata Lakes Concept Plan dated December 4, 1987 is 


likely one and the same as the Concept Plan attached to the 1988 Agreement. The Concept Plan 


referenced in the 1988 Agreement does not include the date or the full title “Kanata Lakes Concept 


Plan” in its description.  Also, the Coalition seeks to rely on this Concept Plan to define the 


dominant tenement but there is no opinion evidence which properly interprets what is shown on 


the Concept Plan.  I am unable to properly interpret it on my own.  In particular, the legend refers 


to the Golf Course as “GC”, but those initials are not actually found on the Kanata Lakes Concept 


Plan except in the list of abbreviations. These issues should be determined on a more fulsome 


evidentiary record. 


[176] Consequently, the Coalition’s motion to file the Kanata Lakes Concept Plan dated 


December 4, 1987 is denied.  


[177] As previously stated, the issues surrounding the declaratory relief are superfluous to the 


issues as determined in this decision.  Given that the 1981 Agreement continues to be a valid and 


enforceable contractual agreement between the parties, there is no need for a finding to be made 


on the claim for a restrictive covenant.  Furthermore, there are shortcomings in the evidence 


surrounding that claim.  The claim for a restrictive covenant should form part of a more fulsome 


hearing with better evidence to support the Coalition’s claims.  


CONCLUSION 


[178]  For the reasons stated herein, the Court concludes: 


a. Issues #1-2:  The 1981 Agreement continues to be a valid and binding contract and ss. 


5(4) and 9 are not void as contrary to the rule against perpetuities.  The 1981 Agreement 


was intra vires Kanata and the entering of the 1981 Agreement was not an unlawful 


fettering of Kanata’s discretion. Consequently, the issue of severance is not relevant. 


b. Issue #3: ClubLink has not determined that it desires to discontinue the golf course use. 


c. Issue #4: While the City is required by s. 5(4) of the 1981 Agreement to operate the golf 


course, it must not do so in perpetuity.  The City’s obligations under s. 9 of the 1981 


Agreement are not triggered if the City discontinues the golf course use provided that it 


continues to use the land for recreational and natural environment purposes. 
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d. Issue #5: The questions surrounding the restrictive covenant are superfluous to this 


application and should be decided on a more fulsome evidentiary record. 


COSTS 


[179] If the parties are unable to agree on the issue of costs, they may make written submissions 


on costs.  Any party seeking an order for costs will have 30 days from the date of this decision to 


serve and file its written submissions and a party against whom a request for costs has been made 


will have 30 days thereafter to respond.  Those submissions will not exceed three pages in length 


(excluding attachments) and will comply with Rule 4 of the Rules of Civil Procedure. 


 


 


 
Justice Marc R. Labrosse 


Released: February 19, 2021 
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APPLICATION 


1. The Applicant, the City of Ottawa, makes application for: 


(a) A Declaration that the obligations of ClubLink Corporation ULC in s. 3 of the 


ClubLink Assumption Agreement (as defined below) and the underlying 40% 


Agreement (as defined below) remain valid and enforceable; 


(b) An Order that within 21 days ClubLink Corporation ULC must either: .1) withdraw 


its Zoning By-law Amendment application and Plan of Subdivision application 


received by the City of Ottawa on October 8, 2019, or; 2) offer to convey the Golf 


Course Lands (as described below) to the City of Ottawa at no cost; 


(c) A Declaration that pursuant to s. 7 & 9 of the 1981 40% Agreement ands. 10 & 11 


of the ClubLink Assumption Agreement, if the City of Ottawa accepts a 


conveyance of the Golf Course Lands, it is not thereafter obliged to reconvey the 


Golf Course Lands to ClubLink Corporation ULC so long as it uses the Golf Course 


Lands as open space for recreation and natural environmental purposes, irrespective 


of whether it continues operation of the golf course; 


(d) An Order that this application be heard on an expedited basis; 


( e) In the alternative to ( d) an order for interim or interlocutory injunctive relief if 


requested; 


(f) The costs of this proceeding, plus all applicable taxes; and 


(g) Such further and other relief as to this Honourable Court may seem just. 
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50. In reasons dated October 13, 2023 (the “Remittal Decision”), the Application Judge 


agreed with the City that: “The law of severance has no place in this decision.”58  Despite this, he 


went on to excise numerous contraction provisions, declaring:  


(a) Sections 5(1), 5(2), 5(3), 5(5) of the 1981 Agreement, s. 4 of the 1988 Golf Course 


Agreement, and ss. 5 and 10 of the Assumption Agreement are inoperative; and 


(b) Sections 3 and 10 of the 1981 Agreement, ss. 2 and 5 of the 1988 Agreement, and 


s. 11 of the Assumption Agreement are inoperative to the extent that the 40% open 


space principle would apply to a redevelopment of the Golf Course Lands by 


Campeau or its successors that complies with the Planning Act, R.S.O. 1990, c. P. 


13 (collectively, the “Inoperative Provisions”; see Factum Schedule “C”). 


51. The effect of the Remittal Decision is, among other things: 1) to remove over 175 acres of 


land from the 40% Principle such that it no longer must be preserved as open space; 2) to take 


away the City’s contractual right of first refusal if ClubLink receives an offer for the Golf Course 


Lands; and 3) to release ClubLink from its promise to operate a golf course on the Golf Course 


Lands, thereby increasing the value of the land and delivering a windfall to ClubLink that it never 


bargained for. 


PART III -  STATEMENT OF ISSUES, LAW & AUTHORITIES 


52. The issues in this appeal are whether the Application Judge erred in law by: 


(a) Failing to carry out the Court of Appeal’s direction in remitting ClubLink’s 


Severance Argument for further consideration;  


(b) Applying an unknown and incorrect principle of “inoperability” to contractual 


provisions that established personal rights; and 


 


58 Remittal Decision, para. 30, ABC, Tab 3, p. 34. 
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58 Remittal Decision, para. 30, ABC, Tab 3, p. 34. 
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(c) Failing to apply the governing principles of contractual interpretation in identifying 


the Inoperative Provisions. 


A. The Standard of Review 


53. This appeal concerns: 1) the Court of Appeal’s direction to the Application Judge; 2) the 


availability of a remedy/doctrine of “inoperability”, and 3) extricable questions of law in the 


interpretation of the Related Contracts.  Appellate review of the Remittal Decision should be 


governed by the standard of correctness.59 


B. The Error in Carrying Out the Court of Appeal’s Direction  


54. The Court of Appeal directed the Application Judge to consider the impact, if any, of their 


finding that s. 5(4) and 9 were void on the 1981 Agreement and the other Related Contracts.60   


55. The Application Judge erred in his understanding of his “jurisdiction” granted by the Court 


of Appeal, which he described as being: “to identify which provisions of the Related Contracts are 


so interrelated to ss. 5(4) and 9 and the void contingent interests in land that they must necessarily 


be inoperative.”61  


56. His characterization of the Court of Appeal’s direction was wrong.  It started with the 


erroneous assumption that any “interrelated provisions” were “inoperative”.  The Appeal Decision 


did not pre-determine that its finding that the Conveyance Provisions had become void due to 


remoteness necessarily impacted the rest of the 1981 Agreement or the other Related Contracts.  


Further, the Appeal Decision did not acknowledge or create any new doctrine of “inoperability” 


that would guide the Application Judge’s consideration of the Severance Argument.  


 


59 Housen v. Nikolaisen, 2002 SCC 3 at paras. 8, 27, Appellant’s Book of Authorities (“BOA”), 
Tab 1. 
60 Appeal Decision, para. 70, ABC, Tab 7, p. 159. 
61 Remittal Decision, para. 30, ABC, Tab 3, p. 34. See also: paras. 33, 40. 
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59 Housen v. Nikolaisen, 2002 SCC 3 at paras. 8, 27, Appellant’s Book of Authorities (“BOA”), 
Tab 1. 
60 Appeal Decision, para. 70, ABC, Tab 7, p. 159. 
61 Remittal Decision, para. 30, ABC, Tab 3, p. 34. See also: paras. 33, 40. 
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held: “the effect of this is that the lease takes effect as if the void limitation68 created by the option 


were omitted.”69  The balance of the lease was not undermined.70 


64. The Inoperative Provisions are personal contractual obligations made by Campeau and


assumed by ClubLink to maintain certain lands as open space and to operate a golf course in 


perpetuity (subject to identified off-ramps).  No party has asserted that any of the Inoperative 


Provisions create contingent interests in property.  As one example, s. 5(3) of the 1981 Agreement 


grants the City a right of first refusal should ClubLink receive an offer for the sale of the golf 


course.71  A right of first refusal is a personal right that does not create an immediate interest in 


land, which is not subject to the rule against perpetuities.72 


65. The Application Judge’s finding that the City’s contractual rights are “inoperative”,


including its right of first refusal, is inconsistent with the Harris decision and has no support in the 


Perpetuities Act or property law.  The rule against perpetuities is not a mechanism for relief from 


contractual obligations that do not create interests in property. 


(ii) Rendering Terms “Inoperative” Is Not a Recognised Remedy in Contract Law


66. The Application Judge cited no authority for granting a declaration of “inoperability” in


respect of otherwise valid contractual terms only because they are “interrelated” to a clause that 


has become void for remoteness.  Neither Fridman, nor McCamus, nor Waddams describe a 


68 Section 1 of the Perpetuities Act, R.S.O. 1990, c. P. 9 (the “Perpetuities Act”), Schedule “B” 
defines a limitation as: “any provision whereby property or any interest in property, or any right, 
power or authority over property, is disposed of, created or conferred.” 
69 Harris v. Minister of National Revenue, [1966] S.C.R. 489 at pp. 497-498, BOA, Tab 6. 
70 The result may be different in the case of a single purpose contract and not a multi-clause 
agreement (Politzer v. Metropolitan Homes Ltd., [1976] 1 S.C.R. 363 at pp. 373-375, BOA, Tab 7; 
Bruce Ziff, Principles of Property Law, 8th ed. (Toronto: Thomson Reuters, 2023), p. 322, BOA, 
Tab 19. 
71 Application Decision, para. 18, ABC, Tab 5, p. 86. 
72 2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409 at paras. 22-24, BOA, Tab 8; Canadian 
Long Island at pp. 732-733, 735-736, BOA, Tab 4; Appeal Decision, para. 50, ABC, Tab 7, p. 152. 
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general remedy in contract to declare otherwise valid contractual provisions as “inoperative”.73  It 


is a legal error to apply an incorrect principle in the course of contractual interpretation.74   


67. Even ClubLink has never asserted such a remedy exists in contract – rather, it resorted to 


a misapplication of the doctrine of severance to try to relieve it of its contractual obligations.   


(iii) The Doctrine of Severance Does Not Apply 


68. The Application Judge correctly found that the doctrine of severance has no application 


here.75  The doctrine of severance arises in the context of illegal contracts.  It arose to deal with 


the harsh effects of the original common law rule of illegality: namely that illegal contracts are 


void ab initio.  As explained by the Supreme Court in Transport North American Express: “some 


time ago Canadian courts began to develop a more flexible approach to statutory illegality in 


contract, often severing the illegal provisions and enforcing the remainder.”76   


69. None of the Related Contracts are illegal.  Specifically, the 1981 Agreement was at no time 


contrary to statute – s. 5(4) and 9 created presumptively valid contingent interests in land,77 which 


then became void for remoteness once the perpetuity period expired.78  The Court of Appeal’s 


ruling that s. 5(4) and 9 are void because the City’s right to call upon a conveyance of the Golf 


 


73 A declaration of “inoperability” is a remedy that falls within the Superior Court’s discretionary 
exercise of its statutory power where a by-law is abusive (see Lorraine (Ville) v. 2646-8926 
Québec Inc., 2018 SCC 35 at para. 35, BOA, Tab 10).  Findings of “inoperability” may be provided 
for by statute (see Husky Food Importers v. JH Whittaker & Sons, 2022 ONSC 1679 at paras. 3, 
12, 29, BOA, Tab 11). In insurance contracts, the doctrine of equitable contribution can result in 
declarations of inoperability (see Family Insurance Corp. v. Lombard Canada Ltd., 2002 SCC 48 
at paras. 34, 37-38, 45, BOA, Tab 12).  
74 Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53 (“Sattva”) at para. 53, BOA, Tab 9. 
75 Remittal Decision, para. 30, ABC, Tab 3, p. 34. 
76  Transport North American Express Inc. v. New Solutions Financial Corp, 2004 SCC 7 
(“Transport”) at para. 22. See also paras. 20-21, BOA, Tab 13. 
77 Per the “wait and see” principle set out in s. 4(1) of the Perpetuities Act, Schedule “B”. 
78 Per ss. 4(1) & 4(3) of the Perpetuities Act, Schedule “B”; Appeal Decision, paras. 11, 65, ABC, 
Tab 7, pp. 137, 158. 



cgaristo

Highlight












-27- 
 


 


right of first refusal if Campeau received an offer for sale of the golf course (s. 5(3)).  All of those 


rights are unaffected by the Court of Appeal’s decision, which only impacted the Conveyance 


Provisions.   


88. The Application Judge’s interpretation that the perpetual obligation to operate the golf 


course was contingent upon the right to discontinue in s. 5(4) is not supported by the plain text of 


the document.102  Furthermore, it ignores that the perpetual contractual obligation was reaffirmed 


by the parties in 1988: “Any sale of the golf course … shall be subject to the purchaser entering 


into an agreement with the City providing for the operation of the golf course in perpetuity and for 


the assumption of all other obligations of Campeau under the Golf [Course] Agreement and this 


Agreement.”103 


89. The failure to give proper effect to the words “in perpetuity” in the 1981 Agreement and 


Golf Course Agreements is an extricable error of law.104  The Court of Appeal, as recently as 2021, 


confirmed that parties may enter into contracts that create perpetual obligations. 105   Those 


obligations can bind successors in title, and cannot be terminated unilaterally. 106   Perpetual 


obligations do not expire, but continue “permanently or forever.”107 


90. ClubLink seeks relief from the Court of its contractual obligation because it now considers 


it more advantageous to redevelop the Golf Course Lands for residential purposes than continue 


 


102 Thunder Bay at para. 60, BOA, Tab 15; Remittal Decision, paras. 51-55, ABC, Tab 3, pp. 38-
39. 
103 Section 4 of the 1988 Golf Course Agreement, ABC, Tab 12, p. 225. 
104 Thunder Bay at paras. 7, 29, 46, BOA, Tab 15. 
105 Conseil Scolaire Catholique Franco-Nord v. Nipissing Ouest (Municipalité), 2021 ONCA 544 
(“Conseil”) at paras. 46, 77, BOA, Tab 16. 
106 Thunder Bay at paras. 1, 4, 49, 77, 80, BOA, Tab 15. 
107 Thunder Bay at para. 50, BOA, Tab 15. 
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59 Housen v. Nikolaisen, 2002 SCC 3 at paras. 8, 27, Appellant’s Book of Authorities (“BOA”), 
Tab 1. 
60 Appeal Decision, para. 70, ABC, Tab 7, p. 159. 
61 Remittal Decision, para. 30, ABC, Tab 3, p. 34. See also: paras. 33, 40. 
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57. This erroneous starting point is critical, as the Application Judge did not cite a single statute 


or any case law that endorsed his inoperability analysis.  The only basis for this approach was his 


(mis)understanding of this Court’s direction.   


C. The Error in Applying an Unknown and Incorrect Principle of “Inoperability” 


58. The Remittal Decision renders numerous contractual provisions that established personal 


rights between the City and ClubLink “inoperative”.  Remedies are consequences following a 


finding.  For example, a contract found to be illegal can be void ab initio.  A finding of mistake 


can lead to rectification.  No remedy of “inoperability” is available by statute, property or contract 


law as a result of the finding that the Conveyance Provisions are void for remoteness by operation 


of the Perpetuities Act.   


(i) Perpetuities Act Does Not Affect Personal Rights That Are Not Interests in Property 


59. ClubLink sought relief based on the rule against perpetuities.  The rule against perpetuities 


is a doctrine of the law of property, not of contract.62  It is a rule that restricts the length of time 


which may elapse between the creation of a contingent interest in property, and the vesting of that 


interest.  The rule is often understood as a rule against remoteness of vesting.63  


60. Perpetual contractual obligations do not run afoul the rule against perpetuities.  As set out 


in Ziff’s Principles of Property Law, it only applies to contingent interests in property: 


The rule against perpetuities is not concerned with interests that last 
indefinitely; the fee simple is capable of enduring forever, and is not 
objectionable on that ground.  The doctrine is solely concerned with 


 


62 Quercus Algoma Corporation et al. v. Algoma Central Corporation, 2021 ONSC 2457 at para. 
21, citing J.H.C. Morris & W. Barton Leach, The Rule Against Perpetuities, 2nd ed. (London, 
U.K.: Stevens & Sons, 1962), BOA, Tab 2. 
63 Sutherland Estate v. Dyer (1991), 4 O.R. (3d) 168 (Gen. Div.) (“Sutherland Estate”) at paras. 
13, 18-19, BOA, Tab 3. 
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'l'HlS AGREEMEN'l' made in triplicate this 29th day of 
December , 1988 


BETWEENa 


ANOa 


CAMPEAU CORPORATION, 
a bCidy corporate and politic 
incorporated under the laws of 
the Province of Ontario, 


. (hereinafter aalled "Cmnpeau") 


OF 'l'HE Ji'IRST PART 


THB CORPORATION OF 'l'HE CITY 0'8 l<ANATA, 


(hereinafter called "the City" 


OF 'l'HE SECOND . P~T 
\ 


Page 2 


WHEREAS Campeau and ~he City entered into an agreement 


dated the 10th day of June, 1985, the 11Golf C~ub Agreement" 


governing tbe impro~ement and operation by Campeau of ~he 


Xanata Golf Course (as defined in the Golf Club Avreement) on 


certain lands owned by Campeau situated in the City of Kanata, 


described in Schedule "A" to tJie Golf Club Agreemen1r (the 


"Original Lands"), 


AND WHER!AS lands in excess of the lands intended by 


the parties to be governed by the Golf Club Agreement were 


included in the Original Lande due to unavailability of precise 


legal descriptions, 


AND WHEREAS the City and Campeau have now determined 


the approximate location on tbe Ori9inal Lands of existing and 


proposed Kanata Golf Club boles and other amenities, 


AND WHEREAS Campeau and the City have agreed that the 


Golf Club Agreement should therefore now only apply to tbe 


lands described in Sohedule "A11 hereto, ( the "Current Lands"), 


r 
I· 
I 


I 
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I 
I 
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2. Page 3 


AND WHEREAS the Golf Club Agreement was registered 


against the Current Lands in the Registry Office for the Land 


'l'itles Division of Ottawa-Carleton (No. 4) on....the. ~ l day of 


pA,tM--c)r, 198( as Instrument No. &;cfocf~S, 


-. 


AND WHEREAS the City by Council Resolution has 


approved a concept plan submitted by Campeau describing 


generally the proposal for designation and development of the 


lands including the 18 h~le golf. course, ( the "Conaept Plan") a 


copy of which Concept Plan is retained in the offices of the 


Municipal Clerk of the City, 


ANJ> WHEREAS the City wishe~ to ensure th~t the 


obligations under tbo Golf Club ~greement in rospeot of the 


Current Lands are binding on,succeeeors in title of Campeau, 


NOW THERSFOU this Agreement witnesseth that for and 


in consideration of the sum of Ten Dollars ($10.00) and the 


mutual covenants oontaine4 herein, the City and Campeau hereby 
l 


agree as follows, 


1. Effective as of the date of execution hereof, the Golf 


Club Agreement and this Agreement shall apply only to the 


Current Lands. 


2. 'l'he City aclmowle4ges and agrees that as the Golf Club 


Agreement shall no longer apply to that portion of the Original 


Lands not included in the Current Lanae, (the "Excess Lands"), 


tbe City hereby releases the Excess Lands from the obligations 


under the Golf Club Agreement. 


3. Except as may otherwise be agreed, the 18 hole golf 


course and amenities shall be constructed in aoaordanae with 


the Concept Plan. 
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4. Any sale of the golf course (including lands and 


building) shall be subject to the purchaser entering iato an 


agreement with the City providing for the operation of the golf 


course in perpetuity and fo% the assumption of all other 


obligations of Campeau under the Golf Club Agreement and tbis 


Agreement. 


s. It is hereby agreed that the Golf Club Agreement and 


this Agreement shall enure to the benefit of and be binding 


upon the respective successors and assigns of Campeau and the 


City and shall run with an4 bind the Current Lands for the 


benefit of the Kanata Marahwood Lakeside Community. 


IN Wl~NESS WHEREOF the City and Campeau have hereunto 


affixed their corporate seals, attested by the Lands of their 
' 


authorized signing officers in that behalf. 


I 
SIGNED, SEALED & DELIVERED 
in the presence. ofa 


) 
) 
) 
) 


THE CORPORATION OF THE CITY .OF 
KANA.TA 


) • Pera 
) 
) 
) 
) 
) 
) 
) 
) 


Pera 


) 
) 
) 
) 
) 
) 


CAMPEAU CORPORATION 


I 
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) 
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SCHEDULE •A• 


LtGAL DBSCRlPTlON 


Parcel 69•1, Section 4M-5l0 


.Page 5 


AL~ AND SINGULAR th~t certain parcel or tract of land and 


premises situate, lying and·being in the City of I<anata, in the 


Regional Municipality of Ottawa-Carleton and in the Urovince of 


Ontario. 


BEING COMPOSEO'OF all of Block 69 aa shown on a plan registered 


in the Land Registry Office for _the t,and ~itles Division of 


Ottawa-carleton (No. 4) as Plan No. ,4M•Sl0, being all of Parqel 


69•1, section 4M•510, 


! 
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Schedule A (Cont'd) 


LEGAL DZSCRIPTlON 


Parcel 126-l, Section 4M•651 


Page 6 


ALL ANO SING~AR that certain pa=cel or traot of land and 


premises situate, lying and being in the City of Ranata, in the 


Regional Municipality ot Ottawa-~rleton ana in the Province of 


Ontario. 


SEING COMPOSED OP all of Block l26'aB shown ·on a plan• 


registered in the Land Registry Office £or tbe Land ~itles 


t>ivision of Ottawa-Carleton (No._ 4)" as Pl&n No-. 4M•651~ being 


all of Parcel 126•1, section. ·4M•651. 
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Schedule A (Cont'd) 


LEGAL DESCRIP'l'lON 


Parcel 132-1, section 4M-65l 


page 7 


·~ 


AI,L AND SlNGtn,AR that ce~tain parael o~ tract of land and 


premises situate, lying a~4 bein9 in the City of Kanata, in the 


Regional Municipality of Ottawa-carleton and in the P~ovince of 


Ontario, 


BEING COMPOSED o, all of Block 132 as shown on a plan 


registered in tbe Land Registi-y Office for the'Lan~ Titles 


Division ot Ottawa-Carleton (No, 4) AS Plan No. 4M•65l, beJng 


all of Parael 132•1, Section ~M-651. 
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Schedule A (Cont'd) 


LEGAL OESCRIP~ION 


Parcel 183•1, Seotion 4M•652 


page s 


ALL AND ,SINGULAR that oertain parcel or tract of land and 


premises situate, lying ana bein9 in tbe City of Renata, in tbe 


Re9ional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OP all of Block 183 as shown on a plan 


registered in the. Z4n4 Registry Office for the Land Titles 
' Division of Ottawa-Culeton (No. 4) as Plan No. 4M•652; being 


all of Parcel 183-l, Section 4M-652. 
I• 
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Schedule A (Cont'd) 
. . _~ . 


LEGAL DESCRIPTION 


Parcel 185-l, Section 4M-652 


Page 9 


ALL ANO SINGULAR tbat certain parcel or traot of land and 


premises situate, lying an4 being in the City of Ranata, in tbe 


Regional Municipality of Ottawa-carleton and in the Province of 


Ont~rio. 


BEING COMPOSED or all of Block 185 ae shown on' plan 


. registered in the Land Registry Office for the Land Titles 


Division of Ottawa•Co.i'leton (~o. 4) ae Plan No. 4M•6S2; being 
\ 


all of P~roel 185•1, Section 4M•652, 
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Schedu1e A (Cont 1 d) 


LBGAL DESClUFTION 


Parcel 186•1, Section 4M-652 


Page ·10 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata,· in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


. . 
BEING COMPOSED OF all of Block 186 as shown on a plan 


registered in the Land Regist~ Office for the Land Titles 
. . . 


Division of.Ottawa-Carleton (No. 4) as Plan No. 4M•6S2; being 


all of Parcel 186•1, Section 4M-652. 
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Page 11 
Schedule A (Cont 1 d) 


LEGAL DESCRXPJ'ION 


Part of Parcel 3•7, Section Maroh-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate1 lying and being in the City of Ranata, in the 


Regional Municipality of Ottawa-Carleton and in 1:he Province of 


Ontario. 


BEING COMPOSED OF 


fIRSTLYs Part of Lots 5, 6 and 7 in concession 3 of the Township 


of March designated as Parts 1, a and 3 on a referenoo plan of 
\ 


survey deposited in the Land Registry Office tor the Land Titles 


Division of Ottawa-Carleton (No. 4) as Plan 4R•6557r 


sscoNDLYa Pan· ot Lots 3, 4 and !5 in concession 3 of the· 


Township of March designated as Parts a, 3, 4, s, &, 7 and a on a· 
reference plan of survey deposited in the Land Registry o~tioe 


for the Land Titles Division of ottawa•carleton (No. 4) as.Plan 


4R•65581 


THE SAID PARCELS being Part of Parcel 3•7, section Maroh-3. 
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Schedu1e A (Cont'd) 
page 12 


LEGAL DESCRIP'l'l:QN 


Part of Parcel 5-3, section Maroh-2 


ALL ANl> SINGULAR that certain parcel or tract of land and 


premises situate, 1ying and being in the City of Kanata, in the 


Regional Municipality ot Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSBD OP Part of the Road Allowance as widened between 


Lots 5 and 6 in concession 3 as stopped up ed closed by By-law 


16-88 of The Corporation of the City of Kanata registered in the 


Land Registzy Office for' the Land ~ Division of Ottawa-. 


Carleton (No. 4) as Instrument No. = designated as Part ·4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land.Titles Division of Ottawa-Carleton (No. 4) as Plan 


4R-6557. 


'l'HB SAXD PARCEL be~ng Part of Parcel 5•3, Section Maroh-2. 
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Scheduie A (Cont'd) 
. ·- . : 


LEGAL OBSCRIPTION 


Parcel s-1, Section Marcb-2 


Page 13 


AL~ AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED 01 all of those parts of Lot 5, Concession 2, of 


the ~ownship of March (~ow within the limits of the City of 


Kanata) designated as Pa~te l, 2, 3, 4 an~ Son a reference 


plan of survey deposited in the ~and aegistry Office· for the· 


~and Titles Division of Ottawa-Carleton (No, 4) as flan No, 


4R•ll35, being all of Pa~cel 5•1, section March-2, 


no: u 
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Schedule A (Cont'd) 
Page 14 


LEGAL DESCIUPTXON 


Part of Parcel 2-1, section Maroh-2 


ALL AND SINGULAR that certain parae1 or tract of land and 


premises situate, lying and being in the·a1ty1 of I<anata, in the 


Regional Municipality of Ottawa-Carleton and in tbe Province of 


Ontario. 


BEING COMPOSED OP all of those parts of Lots 3 and 4, Concession 


2 and that part of the Road Allowance between concessions 2 and 3 


of the Township of Maroh (as stopped up and closed by By-:t,aw. 32• ,, 


76 of the Corporation ot the Township of Maroh, .. registered as 


L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 


on a Reference Plan of Survey deposited in the Land Registry. 


Office for the Land Titles Division of Ottawa-Carleton (~o. 4) as 


Plan No. 4R-6558. 


~HB SAID PARCEL being Part of Parcel 2-1, Section March-a. 
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Agreement 
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acrfpon 
Part of the road all9W11J1ce between concessions 
2 and 3 adjacentto Lots 6 and 7, 
Township of March, and Parts of Lots~ L 8 
and 9, Concession 2, Township of March as -
described in SChecftiie A on pages 7 and 8 
annexed, City of Kanata, Regional Municipality 
of Ottawa-Carleton 


(b) Schedulelor: (a) Rade&cflpllon 
NewEaanelll 
Plan/Sketch 


Addillollal 
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Page 2 


'l'HIS AGREEMENT made in triplicate this 20thday of 
December , 1988 


BE'l'WEEN1 


AND: 


CAMPE~U CORPORATION, 
a body corporate and Politic 
incorporated under the laws of 
the Province of Ontario, 


(hereinafter called "Campeau") 


OP THE PIRS'l' PART 


THE CORPORATION OP 'l'HB Cl'l'Y OP KANATA, 


(hereinafter called "the City" 


OF THE SECOND PART 


WHEREAS pursuant to Ca•peau's request for an amendment 


to the Official Plan of The Regional Municipality of 


Ottawa-Carleton, Campeau and the City entered into an agreement 


dated-the 26th day of May~ 1981, governing .the designation of 


certain lands within the "Marohwood Lakeside Community" as 


recreation and open space, which agreement was registered 


against title to the lands legally described in Schedule "A" 


therein (the "Original Lancle") in the Registry Office for the 


Registry Division of Ottawa-Carleton (No. 5) on the 8th day of 


January, 1982 as Instrument No. C'l'l40350 (now Land Titles 


No. L'l'286218 in respect of portions of the lands) and in the 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No. 4) on the same day as lnstrlllllent No. 277799, (the "Forty 


Percent Agr.eement") r 


AND WHEREAS lands in exaeas of the lands intended by 


the parties to be governed by the Forty Percent Agreement were 


included in the Original Lands due to unavailability of precise 


legal descriptions, 


AND WHEREAS the City and Campeau have determined, in 


respect of other portions of the Original Lands, that the 
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2. 


obligations in the Forty Percent Agreement either no longer 


pertain or have been set out elsewhere in more speciiic 


subdivision agreements, 


AND WHEREAS Campeau and the City have agreed that the 


Porty Percent Agreement should therefore now only apply to the 


lands described in Schedule "A" hereto, ( the "Current Lands") r 


-~ 


AND 'WHEREAS the City, by Council Resolution has 


approved a concept plan submitted by Campeau describing 


generally the proposal for designation and development of the 


lands in accordance with the Porty Percent Agreement, (the 


nconcept Plannt a copy of which Concept Plan is retained in the 


offices of the Municipal Clerk of the City, 


AND WHEREAS certain obligations pertaining to works to 


be constructed on the Current Lands in accordance with the 


principles of the Forty Percent Agreement have been set out in 


the sub:tlvision agreement between the City and Campeau 


registered against the lots and blocks on Plans 4M-6S1, 4M-652 


and 4M-653, in the Registry Office for the Land Titles Diviqion 


of Ottawa-Carleton {No. 4) as Instrument No. 568244 (the 


"Subdivision Agreement"), 


AND WHEREAS the City wishes to ensure that the 


obligations under the Forty Percent Agreement and the 


·subdivision Agreement in respect of the Current Lands are 


binding on successors in title of Campeau, 


NOW THEREFORE this Agreement witnesseth that for and 


in consideration of the aum of Ten Dollars c•10.oo) and the 


mutual covenants contained herein, the City and Campeau hereby 


agree as followss 


.... 
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Page 4 


1. Effective as of the date of execution hereof, the 


Forty Percent Agreement and this Agreement shall apply only to 


the Current Lands. 


2. Eicept as may otherwise be agreed pursuant to the 


aub4ivision approval process for the Current Lands, the Current 


Lands shall be developed in accordance with the Concept Plan, 


(including without limitation the 18 hole golf course, 


stormwater management and parks) and the land dedication and 


designation requirements of the Forty Percent Agreement and 


this Agreement shall be fulfilled in respect of the Current 


Lands in accordance with the Concept Plan. 


3, Of the Original Lands not included in the Current 


Lands, (the "Excess Lands") the parties agree that Campeau has 


dedicated or designated or, in a separate subdivision agreement 


with the City agreed to dedicate or designate, open space lands 


as set out in Schedule 11B11 to this Agreement, and the City 


hereby acknowledges and agrees thata 


(i) the City is fully satisfied with the said open space 


dedications and designations, 


(ii) the City shall require no further open space 


dedications or designations in respect of the Excess 


Lande and hereby releases the Excess Lande and Campeau 


therefrom,· and 


(iii) the City shall forthwith upon request execute 


registerable releases of the Forty Percent Agreement 


against the Bxcess Lands. 


4. Of the Current Lands, the City agrees that the open 


space dedications and designations located approximately on the 
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Page 5 


4. 


. ~ 


Concept Plan and as outlined by acreage on Schedule "C" annexed 


to this Agreement satisfy the remaining open space obligations 


contained in the Forty Percent Agreement. 


s. In the event of any sale of the Current Lands (but 


excluding any sale of lots or blocks on registered plans of 


subdivision, to be developed for purposes other than a golf 


course hole) the purchaser shall enter into an agreement with 


the City providing for the assumption of obligations under the 


Forty Percent Agreement and this Agreement. 


6. Campeau agrees to complete the following works on the 


current Landes 


(al° as part of Phase 1 as defined by the Official Plan for 


the Marchwood/Lakeside Community, Kanata Pond Storm 


Water Management Works as shown on Oliver, Mangione, 


McCalla & Associates Limited Drawing Noss 84-4286-SPI, 


84•4286-1 to 84-4286•11 inclusive, 84•4286-Sl and 


84-4286-S2, 84-4286-Dl to 84•4286-DS inclusive, 


(b) dredging of the Kaneta Pond from its easterly end to 


Line 4 approximatelyt provided that Campeau may at its 


discretion dredge the pond to the Goulbourn Forced 


Road as shown on Drawing No. 84-4286-D61 


(c) to provide any off-site electrical distribution 


facilities deemed by Kanata Hydro to be required in 


order to provide a secure service to the existing and 


proposed development, and 


(d) to permit cross country skiing and any necessary 


grooming of cross country ski trails on the golf 
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5. 


course during the winter months to the satisfaction of 


Kanata. 


7. It is hereby agreed that the Forty Percent Agreement 


and this Agreement ~hall enure to the benefit of and be binding 


upon the respective successors and assigns of Campeau and the 


City and shall run with and bind the Current Lands for the 


benefit of the Kanata Marchwood Lakeside Community. 


lN WITNESS WHEREOF the City and Campeau have h~reunto 


affixed their corporate seals, attested by the bands of their 


authorized signing officers in that behalf. 


SIGNED', SEALED & DELIVERED 
in the presence ofs 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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SCBBDDLB •A• 


LEGAL DESCRIPTION 


Road Allowance between Concessions 2 and 3 


Adjacent to Lots 6 and 7, Township of March 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED 0~ that part of the Road Allowance between 


Concessions 2 and 3 adjacent to Lots 6 and 7, Concession 2 and 


adjacent. to Lots 6 and 7, concession 3, Township of March (now 


within the limits of the City of Kanata) as close~ and stopped 


up by By-law 22-B_l. [registered in the Land Registry Office for 


the Land Registry Division of Ottawa-Carleton (No. 5) as 


Instrument No. NSl.13415] and designated as Part l on a 


reference plan of survey deposited in the said Land Registry 


Office as Plan SR-5055. 
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Schedule A (Cont'd) 


LEGAL DESCRIPTION 


Parts of Lots 6, 7, 8 and 9, Concession 2 


Township of March, now City of Kanata 


Page 8 


ALL ANO'SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, 


(formerly in th~ Township of March}, in the Regional 


Municipality of Ottawa-Carleton and in the Province of Ontario, 


BEIN~ COMPOSED OF that part of North West Half of Lot 6, those 


parts o·f Lota ·7 and 8, and that part of the south East Half of 


Lot 9, in Concession 2, all in the Township of March (now 


within the limits of the City of Kanata), designated as Parts 


1, 21 3, 4 and 5 on a Reference Plan of Survey deposited in the 


Land Registry Office for the Land Registry Division of 


Ottawa-Carleton (No.5) as Plan SR-10774. 


SUBJBC'l' TO AN EASEMENT as more particularly set out in 


Instrument Number MU 3486, in favour of Bell Canada, over along 


and upon the said Part 4 on Plan SR•l0774. 


'. 
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Schedule A (Cont'd) Page 9 


I,EGAl, DESCRIP'l'ION 


Parcel 69-l, Section 4M-Sl0 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional M~nicipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 69 as shown on a plan registered 


in the Land Registry Office for the Land Titles Division of 


Ottawa-Carleton (No. 4) as Plan No. 4M-510, being all of Parcel 


69-1, Section 4M-510. 
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··:.: 


LEGAL DESCRIPTION 


Parcel 126-1, Section 4M-651 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP all of Block 126 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of 9ttawa-Carleton (No. 4) as Plan No. 4M-651, being 


all of Parcel 126-l, Section 4M-651. 295
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·== 


LEGAL DESCRIPTION 


Parcel 132-1, Section 4M-651 


ALL AND SINGULAR. that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all. of Block 132 as shown on a plan . 


registered i~_ the Land Registry Office for the Land Titles. 


Division of Ottawa-Carleton (No. 4) as Plan No. 4M-651. being 


all of P.arcel 132-1, section 4M-6Sl. 


-·-.! 
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·.: 


LEGAL DESCRIPTION 


Parcel 183-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in.the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 183 as sho~ on a plan 


registered in the Land Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 183-1, Section 4M-652. 
G--.J 
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Schedule A {Cont'd) Page 13 


LEGAL DESCRIPTION 


Parcel 185-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or t~act of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 


BEING COMPOSED OF all of Block 185 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of·Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 185-1, Section 4M-652. 
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Schedule A (Cont'd) Page 14 


LEGAL DESCRIPTION 


Parcel 186-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 186 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of-Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 186-1, Section 4M-652. 
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Schedule A (Cont 1d) Page 15 


LEGAL DESCRIPTION 


Part of Parcel 3-7, Section Maroh-3 


ALL AND SINGULAR that certain parcel or tract of l.and and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF 


FIRSTLY: Part of Lots s, 6 and 7 in concession 3 of the Township 


of March designated as Parts 1, 2 and 3 on a reference plan of 


survey deposited in the Land Registry Office for the Land Titles 


Divi~ion of Ottawa-Carleton (No. 4) as Plan 4R-6557; 


SECONDLY: Part of Lots 3, 4 and s in concession 3 of the 


Township of March designated as Parts 2, 3; 4, s, 6, 7 and 8 on a 


reference plan of survey deposited in the Land Registry Office 


for . the Land Titles Division of Ottawa-Carleton (No. 4) ias Plan 


4R-655B; 


THE SAID PARCELS being Part of Parcel 3-7, Section March-3. 
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page 16 


LEGAL DESCRIPl'JQN 


Part of Parcel 5-3, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP Part of the Road Allowance as widened between 


Lots 5 and 6 in Concession 3 as stopped up and closed by By-law 
.. 


16-88 of The corporation of the City of Kanata registered in the 


Land Registry Office for the Land Titles Division of Ottawa­


Carleton (No. 4) as Instrument No. 55228 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 


4R-6557. 


THE SAID PARCEL being Part of Parcel S-3, Section March-2. 
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"ii 


LEGAL DESCRIPTION 


Parcel 6-1, Section Marcb-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipa1ity of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 6 and 7, 


Concession~• of the Township of March (now within the limits 


of the City of Kanata) designated as Parts l, 2 and 3 on a 


refer~nce plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 


No. 4R-804, being all of Parcel 6-1, Section March-2. 
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LEGAL DESCRIPTION 


Parcel s-1, Section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying ana being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 


BEING COMPOSED OF all of ~ose parts of Lot 5, Concession 2, of 


the Township of March (now within the limits of the City of 


Kanata) desi-gnated as Parts 1, 2, 3, 4 and 5 on a reference 


plan of survey deposited in the Land Registry Office for the· 


Land Titles Division of Ottawa-Carleton (No. 4) as Plan No. 


4R-1135, being all of Parcel 5-1, Section March-2. 303
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LEGAL DESCRIPTION 


Part of Parcel 2-1, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises ~ituate, lying and being in the city of Ranata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4, concession 


2 and that part of the Road Allowance between Concessions 2 and 3 


of the Township of March (as stopped up and closed by By-Law 32-


76 of the corporation of the Township of March, registered as 


L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 


_on .a Reference Plan of survey deposited in the Land Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) as 


Plan No. 4R-6558. 


THE SAID PARCEL being Part of Parcel 2-l, Section March-2. 
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LEGAL DESCRIPTION 


Part of Parcel 7-1, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Ottawa, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OFt 


FIRS'l'LYa al_l of those parts of Lots 7 and e in Concession 3, 


of the Geographic Township of March, designated as Parts land 


2 on a .Reference Plan of Survey deposited in the Land Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) 


as Plan 4R- 65S6 r 


SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 


Geographic Township of March, designated as Parts 1, 6, 13, 14, 


20 and 21 on a Reference Plan of Survey deposited in the Land 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No. 4) as Plan 4R-3699r 


THE SAID PARCEL being Part of Parcel 7-l, Section March 3. 


305







,_:,:..;•1❖•• , -
;. . .. . ~ . . 
,:.··, "' 


'" .. I· 


.·. 


EXCESS LANDS DEDICATIONS 


Parkland 


Natural Envirorunent Area 


Open Space Buffers 


Walkway Links 


'l'otal 


5.120 acres 


9.610 acres 


28.870 acres 


hl!,! acres 


44.714 acres 
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SCHEDULE nc• 


·.; 


CURRENT LANDS DBDICATION/DESIGNATION REQUIREMENTS 


Parkland 53.139 acres 


" Golf course 175. 775 acres 


Natural Environment Area 287.745 acres 


Open Space Buffers 19.435 acres 


Walkway Links 7.198 acres 


Total 543.292 acres 
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New Property ldenuflora 


Document General 
l'onn 4 - Lind Regtatr.tlon Reform Act, 1084 


(1) lltQll!lr 0 Lind Tfflff 1K) ta) Page 1 of 2 2 pages 


Block Proparty 


1, 1 on arce or 
Section 4M-510, Parcels 126-l, 132-1 in the 
Register for Section 4M•651, Parcels 183•1, 
185-1 and 186-l in the Register for Section 
4M-652, Paztof Parcel 3 -7 Section March-3, 
Part of Parcel 5-3 Section Maroh •2, Paroel 6•1 
Section Maroh-2, Parcel 5•1 Section March-2, 
Part of Parcel 2-1 Section March•2 and Part of 


~ • Pucel 7•1 Section March-3 as described on 
~ Schedule "A" on pages. · 9, 10, ll, 12, 


""""eou"""'o"'n,-----------113, 14, 15, 16, 17 . 18 19 and 20 annexed. 
It 


1 
(ti Redelorfl>IIOn (b) 8chedlllt for: 


OIWltll New l!llemont Addldonal 
onWftll Plen/Bke!oll • Delollp!lon I!! Partin D Ollter m 


> Tlllt Dooumtnt provldff II tonowt, 
~he Corporation of the Citf of Kanata has an unreg~stered interest 
in the land registered in the name of Campeau Corporation in 
respect of the lands registered as Pai-eel 69•1 in the Register for 
Section 4M·5~0, Parcels 126•1, 132•1 in the Register for s~ction 
4M•65l, Parcels 183•1, 185•1 and 186-1 in the Register for Section 
4M•652, Part of Parcel 30•7 sectiQn Maroh-3, Par.t of Parcel 5•3 
Section March-2, Parcel 6-1 Section Maroh-2, Parcel s-1 Section 
March•2, Part of Parcel 2-1 Section Maroh-2 and Part of Parcel 7•1 
section March-3 as more particularly described on Schedules A· 
on pages 9, 10, 11, 12, ,13, 14, 15, 16, l\ 18,. 19 end 20. annexed 
and hereby apply under section 74 of the Land Titles Act for the 
entry of a Notice of an Agreem~nt dated ~mber -:u:>


1 
1q99, 


Date 01 sranaturt 
V M D 


.'J11Jlj'l, P.O.lfl?9MT.liQ~. P.F. .~. -~~iV. P.P..,, .• , .•• 


-~~11~:rA .ltV. J!r.EI .~()J,.I.<;;T9A •••••••••...••••. 


~.9.~~ • ~ .0.1 


. Q~VJP •. l!ii~Yl!A'iQt,J .•..•••.••.••• , .•• , ••.••..• 


11 Addlffl 
loretrvtoe 


Slgneture(e) 


,C:M:!PJ:lAU .co".Q~'1'%~N •••••••••••••• ' ••• ' ••• 


tfltt11tt11111111 •• I 1111 ••••••ftlttlttlllllll 


1017411"841 


320 Saf Street, 6th Floor, Toronto, Ontario MSH 2P2 


Not Asaigned 


(10) DOOUIIIIIII Preplftd bys 
Margaret B. Hill 
GOWLING & HBNDBRSON 
160 Elgin Street, 26th 
Ottawa, Ontario 
KlN 883 


Date ol Slanature 
y M' D 
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'l'HIS AGREBMEN'l' made in triplicate this 20thday of 
December , 1988 


BE'l'WHN, 


CAMPEA"U CORPORATION, 
a body corporate and politic 
incorporated under the laws of 
the Province of Ontario, 


(hereinafter called "Campeau") 


OF THE FlRS'l' PAR'l' 


'l'HI CORfORA'l'lON OF 'l'HJ!I Cl'l'Y OP KANATA, 


(hereindter called "the Citl'" 


or 'l'HS SECOND PAl\'l' 


.. 


WHSREAS pursuant to Campea~•• request for.an amendment 


to the Official Plan of 'l'he Refi~nal Municipality of 


Ottawa-Carleton, Campeau and ~be City entered into an agreement 


dated-the 26th day of May, 1981, governing the designation of 


certain lands witbin the 11Marcbwoocl Lakeside Community" aa 


recreation and open spaoe, which agreement was registered 


against title to tbe lands legally described in Bche4ule "A" 
' 


therein (the "Original Lan4s 11 ) in tbe Registry Office for the 


Registry Division of Ottawa-carleton (No. 5) on the 8th day of 


January, 1982 as Instrument No. C'l'140350 (now Land 'l'itles 


No. I/1'286218 in respect of i,orttons of .. the lan4s) and tn the 


Registry Office fo~ the Land Titles Division of Ottawa-Carleton 


(No. 4) on the same ttay as Instrument No. 277799, (the 11Porty 


Percent Agr.eament 11 
) , 


AND WHBUAB lan4a in excess of the lands intended by 


the parties to be governed by tbe Forty Percent Agreement were 


inc1ude4 in the Original Lantis due to unavailability oi precise 


le;al descriptions, 


AND WHBRBAS the City and Campeau have determined, in 


respect of other portions of the Original Lande, that the 


l 
II 
II 
II 
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2. 


obligations in the Forty Percent Agreement either no longer 


pertain or have been set out elsewhere in more apeoiJic 


subc!ivisiori agreements, 


AND WHEREAS Campeau ana the City have agree4 that the 


Forty Percent Agrenent should therefore now only apply to the 


lan4s desoribe4 in Schedule "A" hereto, (the "Current Landa"), 


AND WHEREAS the City, by Council Resolution has 


approved a concept plan aubmitte4 by Campeau describing 


generally the propoaal for designation an4 development of the 
' lands in accordance with the Forty Percent ~greement',' (the 


·~ 


"Concept Plan") a copy of which Concept Plan ia retaine4 1,n the 


offices of the Municipal Clerk of the Cityr 


AND WHERBAS oertain.~bligations pertain~ng to worke to 


be constructed on the Current Landa in accordance with the 


principles of the Forty Percent Agreement have been set out in 


the subdiviaion agreement between the City and Campeau 


registered against the lots an4 blocks on Plana 4M•6S1,, 4M•652 


and 4M•6S3, in the Registry Office for the Land Titles Division 


of Ottawa-Carleton (No. 4) as Instrument No, 568244 (the 
11subc!ivleion Agreement11 )r 


AND WHBRBAB the City wishes to ensure that the 


obligations under the rorty Percent Agreement and the 


Bubc!ivision Agreement in reapeot of the Current Lands ate 


binding on auoceaaors in title of Campeau, 


' NOW THBRBrou this Agreement witnesseth that for and 


in consideration of the sum of Ten Dollars ($10.00) and the 


mutual covenants contained herein, the City ana Campeau hereby 


agree as followaa 


.&f 


, ... ,. 
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3. 


1. Bffect:lve ae of tbe date of eaeout:lon hereof, the 


Fotty Percent Agreement and this Agreement shall 4pply only to 


tbe current Lanae. 


2. Bxoept as may otherwise be agreed pursuant to the 


subaiv:ls:lon approval proooss for the Current ~an4e, the current 


Lan4s ahall be developed in accordance with the Concept Plan,· 


UnclucUng wi t'hout limitat:lon the 18 bol.e golf c~urae ~ 
stormwater management: and parka) and the land dedioation and 


4ee1gnation requirements of the rorty teroent Agieement and 
' 


this Agreement shall~ fulfilled in reapeat: of the Current 


Lanae in aaaor4anoe with the Conoopt Plan. 


3. Of the Original Lanc'ls not lnalu4ed in the Cqrrent 
. . . 


Lands, (the "Bxaeea Lanas") the parties agree th•t Campeau has 
. . 


dedicated or c'leslgnat:e4 or, in a separate aub4:lv~_sion agreement .. ' 


with the City agree4 to 4e4iaate or 4ealgnate, open,epao~ lan4e 


aa set out in Schedule "&11 to this Agreement, an4 the City 
. . 


hereby aoknowle4gee an4 ~greee that• 


4. 


(i) the City la fully aatlafled wltb the aald open epaae 


4e4toationa ana 4eaignationa, 


(11) the Clty_eha11 require no further open apace 


4edioat1one or designations in respect of the Bxoeas 


Lan«• and hereby releases the Bxaeea ~anda an4 Campeau 


therefrom, ancl 


(ill) the City shall forthwith upon request execute 


regiatereble releases of the Forty Percent Agreement 


againat the Bxoeee Lande. 


Of the current Landa, the City agrees that the open 


apace de41oat1ona and 4eaignations located approximately on the 


,, 


' 
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4. 


o\,-' 
Concept Plan and as outlined by acreage on Soheclule "C11 annexed 


to this Agreement satisfy _the remaining open apace obligations 


contained in the Forty Percent Agreement. 


s. In tbe event of any sale of the Current Lan4s (but 


exolu4ing any sale of lots or blooks on registere4 plans of 


subdivision, to be develope4 for purposes other tban a golf 


oouree hole) the purohaeer shall enter into an agreement with 


the City provi4in~ for the assumption of obligations un4er the 


Porty Percent Agreement and thia Agreement. 


6·. Campeau agrees to complete t:he following works on the 


Cui-rent Lan4e a 


(a) aa part of Phase l es defined l>y the Of~ioial Plan for 


the Marohwoo4/liakesic1e Conwai\:lf, Renata Pond Storm 


Water Management Works as shown on Oliver, M•ngione, 


MoC.lla & Aesooiatea Limite4 Drawing Noe, 84•428G•SP%, 


84•4286•1 to.84-4286~11 inclusive, 84•4286•81 ~nd 


84•4286•82, 84-4286•D1 to 84•4286•DS inclusive, 


(b) dredging of the Kanata Pond from its easterly end to 


Line 4 approximately, provided that Campeau may at its 


discretion dredge the pond to the Goulbourn roroed 


Roa4 as shown on Drawing No, 84~4286•D6t 


(c) to provide any off•site eleotrioal distril>ution 


facilities 4eeme4 by Kanata Hydro to be required in 


order to p~ovide a secure service to the existing and 


proposed 4eve1opment, and 


(4) to permit cross country skiing and any necessary 


grooming of oross country ski trails on the golf 


·, .1 
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5. 


~­
course during the winter months to the satisfaction of 


Kanata. 


1. It is hereby agreed that the rorty Percent Agreement 


and this A9reement ehall enure to the benefit of and be binding 


.upon the reape~tlve euoaeeaora and aaeigne of Culpeau and the 
. ' . 


· ·: · City and aha11 run with an4 bind the current Landa for the 


.·_benefit of the Kanata. Marohwoo4 Lakeside Co111111un1t.y. 


1N WITNESS WHBRBor the City and Campeau have hereunto 


affixed their corporate seals, attested by the hands of their 


authorimed aitning otfiaera in that behalf. 


SlGNBD, SIALBD & DBL1VBRED )• 
in the preaen~e of, I 
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I 


\ 
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SCBBDULB •A• 


LEGAL DESCRIPTION 


Road Allowanae between Concessions 2 and 3 


Mjaoent to Lots 6 and 7, Township of Ma.rah 


ALL AND SINGULAR that aertain parcel or traot of land an4 


premises situate, lying an4 being in the City ot K~nata; in the 


Regional Munioipalitr of Ottawa-carleton and in the Province of 
\ 


Ontario. 


&BING COMPOSED OF that part of the ~a4 "Allowance tietween 


Concessions 2 an4 3 adjacent to Lots 6 and 7, Concession 2 and 


adjacent to t.ote 6 and 7, Cono~eeion 3, Township ~f March (now 


within the limits of the City of I(anata) as o1oee4 and stopped 


up by By•law 22•81 Cregistere4 in tbe Land Registry Office for 


the Land Registry Division of Ottawa•Carleton (No~ 5) as 


Instrument No. NS113415l and 4eslgnatea as Part 1 on a 1 


reference plan·of survey deposited in the said Land Registry 


Office as Plan sa-soss. 
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Schedule A (Cont'd) 


LEGAL DESCRIPTION 


Parts of Lots 6, 7, 8 and 9, conoession 2 


Township of March, now City of Kanata 


Page 8 


ALL AND SINGULAR that certain parael or tract of·land and 


premises situate, lying and being in the City of Kanata; 


(for~erly in the Township of Maroh), in t:tie Regional 


Municipality of Ottawa-Carleton and in the Province of Ontario; 


BBlNG COMPOSBD or that part of North West Half of Lot 6, those 
\ . . . 


parts of Lots 7 and a, and that part of the south East Half of 


Lot 9, in Concession 2, all ~n the Township of March (now 


within the limits of the City·of Kanata), designated as Parts 


1, 2, 3, 4 and Son a Reference Plan of Survey deposited in the 


Land Registry Office for the Land Registry Division of 


Ottawa-Carleton (No.s) aa Plan SR-10774. 


SUl~BC'l' ~ AN BASBMBNT as ~ore particularly set ou~. in 


Instrument Number MR 3486, in favour of Bell Canada, over along 


and upon the said Part 4 on Plan sa-10774, 
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Schedule A (Cont'd) Page 9 


LEGAL DESCRIPTION "'" 


Parcel 69•1, Section 4M•510 


ALL AND SINGULAR tbat certain parcel or tract of 1an4 and 


premises situate, lying and ~eing in the City of Kanatai in-the 


Regional Munio:lpal:lty of Ottawa .. Carleton and in the Provinoe .of 


ontado. 


BBING COMPOSED or all of &look 69 as shown on a plan registered 


in the Land Registry Office for t~e Land ~itlee Division of 
\ 


Ottawa-Carleton (No. 4) as Pl~n No. 4M•510, ~eing ell of Parcel 


69•1, section 4M•510~ 


. • • .... .-,l.1/1.',•.•J ,L,,•.•,V.•:,'4'' '"'' •• ...... •.••••,,,,.: •.•·v , .· ............................ . 
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Sohedu1e A (Cont'd) Page 10 


LEGAL DBSCRIP'l'ION 
~-


Paroel 126-1, Section 4M-65l 


ALL AND SINGULAR that oerta:Ln paroel or traot of . land and 


premises situate, lying and be:Lng in the City of·Kanata; :Ln the 


Regional Munio:Lpality of Ottawa•Carleton and in tbe -Provi~oe of 


Ontario. 


BJ!llNG COMPOSBD 0'11 a11 of Blook 126 as shown on a plan 


reg:Lsterea in the Land Reg:Lstrf O!fioe for the Land Titles 


Division of Ottawa•Carleton (~o. 4) ae Plan No. 4M•GS1; being 


all of Jaroel 126•1, Section 4M-651. 


· ..... ,?••·•·•·• •u: •. :.,. t,.:..:.u.v.· . .,.. ......... : .... -··· T •• • •· Ja:11 
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Schedule A (Cont'd) Page 11 


LEGAL DBSCRIPTION 


Parcel 132•1, Section 4M•65l 


ALL AND SINGULAR that aertain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa•Carleton and in the Rrovinoe.of 


Ontado. 


BBlNG COMPOSED or all of Block 132 as shown on a plan. 


registered in the Land Registry Offiot for the ~n4 Witl$G . \ 


Division of Ottawa•Car~eton (No. 4) as Plan No; 4M•651i being 


all of Paroel 132•1, section 4M•651. 


......... .,, ..... ,.,.. --· ...... !.../.-· ••:: :·: JIit .. 318







. .. ~- . 
" .. 
;'· 


•,:, .. : . ·.• •' 


~::~ 
:? 
i • . . 
l.: 
! ' 
!· . 


so~edule A (Cont'd) .... .. Page 12 


LBGAL DBSClUPTlON 


Paroel 183•1, Section 4M-6S2 


ALL Am> SlNGULI\R that certain paroel or traot of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Muniaipality of Ottawa-Carleton and in ~he P~ovinoe 9f 


Ontario. 


. . 


RElNG COMiOSBI> or all of Bloak 183 as shown on a plan 


registered in the Lan4 Registry OfUae for the La~4 Titles 


Division of Ottawa-Carleton (No, 4) as Plan No. 4M•652; .being 


a11 of Paroe1183•1, section 4M•652. 
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Schedule A (Cont'd) Page 13 


LBGAL DESCRIPTION 


Parcel 185•1, section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land an4 


premises situate, lying and being in the City of Kanata, in the 


Regional Munioipallty of Ottawa-Carleton and in the Province of 


Ontario. 


BBZNG COMPOSED 01' all of BlOCJk 185 aa shown on a plan· 


registered in the Land Registry Offiae for the Land Titles 


Division of Ottawa-Carleton (No •. 4) ae Plan No; 4M•652; being 


all of Parcel 185•1, Seotion,4M•652. 
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Schedule A (Cont'd) Page 14 


>\," 
LEGAL DBSCRIPTXON 


Parcel 186•1, section 4M-652 


ALL AND SINGULAR that oertain parcel or traot of land an4 


premises situate, lying and being in the City of Kanata, in the 


Regional Muniolpaltty of Ottawa-c:arle.ton and in the Province of 


Ontario. 


BEING COMPOSBD OF all of Block 186 as shown on a plan 


registered in the Lan4 Registry Offio, ~or-the LJnd_Tltlee 


Division of Ottawa•<:arleton (No. 4) as Plan No. 4M•652; being 


all of· Paroel 186•1, Seotlon 4~•652, 
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Schedule A (Cont'd) 
Pa<,te 15 


LEGAL DESCRIPTION 


Part of Parcel 3-7, Section Maroh-3 


ALL AND SXNGULJ\R that certain parcel or tract of land and 


premises situate, lying and being in the city of xanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSED or 


FIRSTLY• Part ot Lots 5, 6 and 7 in concession 3 of the.T~wnship 


of Marah designated as Parts 1, 2 )in4 3 on a . t'eferenoe plan of 


survey deposited in the Land Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as .Plan 4R•65571 


SECOijDLY'a Part ot LOte 3, 4 and 5 in concession 3 of the 


Township of March designated as Parts a, 3, 4, s, 6, 7 and 8 on a 


reference plan of survey deposited in the Land Regisi;ey Office 


for the Land Titles Division of Ottawa-Carleton (No, 4) as Plan 


4R•66581 


THB SAID PARCELS being Part of Parcel 3•7, Section Maroh•3, 
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. page 16 
Schedule A (Cont'd) 


LEGAL DESCRIPTXON 


Part of Parcel 5-3, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipali'ty of ottawa-carleton and in the Province of 


Ontario. 


BBING COMPOSED OF Part of the Road Allowance as widened between 


Lots 5 and 6 in concession 3 as stopped up and closed by·sy-law 
. ' . 


16-88 of '?he corporation of the City of ICanata registered in the 


Land Registry Office for the Land Titles Division of ottawa-
' ~~aa-,J 


carleton (No. 4) as Instrument No. 59228 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-carleton (No. 4) as Plan 


4R-6557. 


TD SAID PARCEL laeing Part of Parcel 5-3, Section Maroh-2. 
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Schedule A (Cont'd) Page 17 


LEGAL DESCRIPTION 


Parcel 6-1, Section Marah-2 


ALL AND SINGULAR that certain parcel or traot of land and 


premieee situate, lying ana being in the City of Kanata, in the 


Regional Munioipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OJI' all of those parts of 1,ote 6 and 7 ;, 


~noession 2, of the ~ownsbip of March (n~w within the limits 


of the City of Kanata) 4eeignate4 as Parte 1; 2 an4 3 on a· 
' . 


reference ~lan of survey cteposi tad in ·the Land aegietry Officie 


for the Land ~itles Division of Ottawa-Carleton (No. 4) as Plan 


No. 4R•$04, ~eing all of Parcel 6•1, section Marah•2 • 
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Schedule A (Cont'd) Page 18 


~-
LEGAL DBSClUPTION 


Parcel s-1, section Marob•2 


ALL AND SINGULAR that certain parcel or tract of land an~ 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSED.Or all of those parts of Lots, Concession 2; of 
' . the Towns~ip of March (now within the limits of the City of 


Kanata) deeignate4 as Parts 1, l, 3, 4 and 5 on a reference 


plan of survey deposit•~ in'the Land Registry Office for the 


Land Titlea Division of Ottawa-Carleton (No. 4) as Plan No. 


4R•ll35, being all of Parcel 5•1, Section Maroh•2, 
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Page 19 
Schedule A (Cont'd) 


LEGAL DESCRifflON 


Part of Parcel 2-1, section March-2 


I 
1 


ALL AND SINGULAR that certain parcel or tract of land and 1 
premises situate, lying and being in the city of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4 1 Concession 


a and that part of the Road Allowance between concessions 2 and 3 


of the Township of March (as stollped up and closed by By-Law 32-


76 of the Corporatil1~~9:1'ownship of Maroh, registered as 


L.T. Instrument No. 27866q) designated as Parts 1, 9, 10 and 11 


on a Reference Plan of survey deposited in · the Land Registry 


Office for thJ Land Titles Division of ottawa-carleton (No. 4) as 


Plan No. 4R-6558. 


IJ.'HB SAID PARCEL being Part of Parcel 2-1, Sect.ion March-a •. 
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Schedule A (Cont'd) Page 20 


LBGAL DESCRIPTION 


Part of Parcel 7•1, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Ottawa, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED or, 


FXRS'l'LY• all of those parts of ~ts 7 and a in ~oncession 3; 


of the Geographic Township of ~arch, designated as.Parts land 


2 on a Reference Plan of Sqrvey deposited in the Lan4 Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) 


as Plan 4R• 6556r 


SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 


Geographic Township of Marob, designated as Parts 1, 6, 13, 14, 


20 and 21 on a Reference Plan of survey deposited in tbe Land 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No, 4) as Plan 4R•36991 


THE SAID PARCEL being Part of Parcel 7-1, Section March 3, 


.••• ·• ~ ,:·•.:._':"-!-~'--:11.tl/l/tt"'1i",'U.,? .,•,u•: ,;.,,: •.. , ,.,:.t·••· .. 
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SCHEDULE 11B11 


BXQBSS LANDS DBDICATIONS 


Parklanc! 


Natural Environment Area 


Open Spaoe Buffers 


Walkway Links 


Total 


'·f,;=:,::•~v•.•. ••\u .. "{•• .. ·t,, •·- ...... :· .• ~-
, .... , ' 


• •,;,,,,~ /~••"""•• I . ' 1,.,,1,,. .. ...... ~~••, · ........ _ .... 


s.120 aores 


9.610 aorea 


28.870 aarea 


1.114 aorea 


44. 714 aares 
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SCHIJ)ULB "C" 


CURRBW.t' LANDS DIDXCATXON/DBSIGNATXON UQUlmpmN'l'S 


Parkland 


Goll Coul'ee 


: . Natural Bnvbonment Area 


·epe,s Space suffers 
. . 


Walkway Linlce 


.'l'otal 


,, 


53.139 aores 


11s.71s aoree 


28?. 745 aores 


·19.435 ·aoree 


7.198 °&0H8 


543.292 acres 


• .... , ........ "·· ......... . 
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Oolltlo 


Nfii Propertylclen1fflora 


(8) 1111& Dacumtn1 provldtlM IOIIOwa: 


(1) R19f111Y O l.lnd1111ea (!I (2> Peet 1 of . 10 pages 


Properly 


0027 (L'l) 


(4)Na11mto1Dooumtnt 
, ~ APPUCA110N TO RBGISTBR A NO'nCB OF AN 
.~~~UNRBGIS===TBRBD=~~=~~~m~m=~=r~nn.B=~O~R=~mTY~~-~ 
: :r~f I (8) Contldtllllloll 


I .... jil ...,.,._....,..,--________ Dollall __ • ______ -< 
. D! (8)=r; 


ffi :c::, u 
Block 69, PJan 4M-510 


s; City of Kanata, Regional Municipality of Ottawa-Carleton .. 


-~ • continued on Schedule A attached 


(l) 11111 
Doaument • Contains: 


CLUBLINK CA:flTAL CORPORATION, having an unregisteJ:ed estate, right, interest or~the lands 
descrlbed herein1hereby appliea under Section 71 of the Land Titles Act for the entry o~ n 
Agreement between Imasco Bnteiprises Inc., ClubLink Capital Coipomtion and The Coiporatlon o the City of 
Kanata in the register for the saidlands. 


* of l.,..,A,<...'-\ CtLJ.b..l,.-./, G ... p;-lc._./ Cc.r1::,.,rc.,..f.:u'"\ i~ -/-1-µ 
r~J'-::s-f-e..,-e.c-1 oc._...,~. 


01ntinutd on SclJedul• Iii 
(9) 1111a Doownent ralata 111 lnllnllnent nwnller(a) 


i; 
(10) Pllty(IM) (Sit out Slalul or lmemt) 


Name(•) Slgnatute(t) 


IMAS.C.O .. BNT.BRPJllSm.JNC .. _(Assiguor) ____ _ 


i i i 
I i j 


(H) Addl1aa 
torSmtce 260-1130 Monison Drive, Ottawa, Ontario K2H 9N6 


(12) PartyQta) tset out S1l1llt or lmemt) 
Name(a) Slgnatura(a) Da1$ of SIQna1u!e 


~ Y M 1 0 


cLUBLJNK CAPITAL coRPORATION<Assmnee.L._By~ --:;; .. -; ~~------i-.1927... .01Lo.l 
Justin eo I 


nave the authority to bind the Coiporatioo··-·•·h•-·-.... -....Vi~PresiJlent ands ... ·- " ! 


(14) MWllclpal Add!OM of Prope11y 


Not Assigned 
(15) Dooument Prepared by: 


BLAU, CASSELS & GRAYDON 
Barristers and Solicitors 
Box 25, Commerce Court Weat 
Toronto, Ontario MSL 1A9 
(416) 863•2400 12..,r, V 


ATI'J!NTlON: (BRK) V=" 
/0( 


-·- -----------~,---___,. _ __. __ ~ ~-. . . 


~ u----+----,---1 
~ 
~11------1--------1 
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Schedule 
l'onnl-LtlldlltpnllonlltfolmAGl 


Additional Partleeand lnfonnalloft-Altacbedto Fann 1 


-an s 
Paoe 2 ot 10 88 


Dal8 of 81gnalu19 
Nemec,) Slgnatu19{t) y .. 0 


THB CORPORATION OP TBBCITY OP KANATA 


(8) AddltlOIIII Contenting S~ -Spou11(t) ol 'lhlnlferor{I) I hel9by oonsentto11u tranlaQ6on. 
Namt(a) Slgnalin{I) 


Dallo!Slgnslur9 
Y M D 


(10) Ad4l1lollal ~•) ""'-for Servloe 
ISO Katimavlk Road, Kanata, Ontario K2L 2N3 


l>attofBIIIII 
y ,. 0 


(13) AddltlonalTranmror{a) TIie transferorWllffea that1othe bealof1he1ranafelOl'a knowledge and l>elle1, this 1ranaferdoea not~ 88Cllon root 


,~=- I ~iTI - I ~iT 
SafttJrcalll.ttlTOaONJO•CAXAQl 
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CLUBLINK ASSUMPTION AGREEMENT 


TIIlS AGREEMENT is made as ofNovember 1, I 996. 


BETWEEN: 


IMASCO ENTERPRISES INC. 


('Imasco') 


-and• 


CLUBLINK CAPITAL CORPORATION 


(the "Purchaser'') 


-and• 


THE CORPORATION OF THE CITY OF KANATA 


(the "City') 


A. Pursuant to the request from Campeau Corporation ("Campeau'') for an amendment 
to the Official Plan ofTheRegional Municipality of Ottawa-Carleton. Campeau and the City entered 
into an agreement dated May 26, 1981, governing the designation of certain lands within the 
Marchwood Lakeside Community as recreation and open space, which agreement was registered 
against title to lands legally <™Cribed in Schedule "A" thereto in the Registry Office for the Registty 
Division of Ottawa-Carleton (No. S) (the "LRO'') on Januw:y 8, 1982 as Instrument No. NS140350 
(now Land Titles No. L 1'286218 in respect ofpottions of the lands) and in the Registry Office for 
the Land Titles Division ofOttawa-Oirlton (No. 4) (the "LTO") on the same day as Instrument No. 
LT277799 (the "1981 Agreement;. 


B. Campeau and the City subsequently entered into a further agreement dated 
December 20, 1988 addressing issues in the 1981 Agreement, which agreement was registered 
against title to the lands described in Schedule "A" thereto in the LRO (No. 5) on March 21, 1989 
as Instrwnent No. N480080 and in the L TO on March 21, 1989 as Instrument No. L 1606427; 


C. The agreements referred to in Recitals A and B above are herein collectively called 
the "Forty Percent Agreement"; 


D. Campeau and the City entered into an agreement dated June 10, 1985 (the "1985 
Agreement'') governing the improvement and operation by Campeau of the Kanafa Golf Colll'SC (as 
defined in the 1985 Agreement) on certain lands owned by Campeau situated in the City of Kanata 
described in Schedule "A" to the 1985 Agreement The 1985 Agreement has been registered against 
the lands described in Recital B below in the L TO on March 21, 1989 as Instrument No. LT606425; 


E. Campeau and the City have subsequently entered into a further agreement dated 
December 20, 1988 addressing issues in the 1985 Agreement, which agreement bas been registered 
against the lands described in Schedule "A" thereto on March 21, 1989 in the L TO as Instrument No. 
LT606426; 


F. The agreements referred to in Recitals D and E above are herein collectively called 
the "Golf Club Agreement"; 


-
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G. Pursuant to an agreement of purchase and sale dated as of Febrwuy 24, 1989, 
Campeau sold and assigned and Genstar Development Company Eastern Ltd. ("Genstar") 
pwchased all ofCampeau's right, title and interest in and to all of the lands which are subject to the 
Forty Percent Agreement and the Golf Club Agreement, which pun:base was completed with the 
registration of a transfer/deed from Campeau to Genstar in the LTO on March 30, 1989 as 
Instrument No. L T607362; 


H. Pursuant to the triparite assumption agreement (the "Genstar Assumption 
Agreement"), between Campeau, Genstar and the City registered in the LTO on March 30, 1989 
as Instrument No. LT60739S, Campeau assigned to Genstar and Genstar assumed the obligations 
of Campeau under: 


(a) the Forty Percent Agreement; and 


(b) the Golf Club Agreement, 


and Genstar covenanted directly with the City in respect of the obligations assumed thereunder; 


I. The City, in the Genstar Assumption Agreement, released Campeau from its 
obligations under the Forty Percent Agreement and the Golf Agreement, and wai\led its right of first 
refusal contained in Section 5(3) of the 1981 Agreement; 


J. Pursuant to an asset purchase agreement dated as of August 6, 1996 (the "Purchase 
Agreement"), Genstar agreed to sell and assign and Clublink Properties Limited ("Properties'') 
agreed to purchase, among other things, all of Genstar's right, title and interest in and to all of the 
lands forming the Kanata Lakes Golf & Country Club, which lends are more particularly described 
in the attached Schedule "A" (the "Golf CoUJ'Be Lands''), On closing, Properties directed that title 
to the Golf Course be taken by its subsidiary, the Purchaser; 


K. The Golf Course Lands fonn part of the lands that are the subject of the Forty Percent 
Agreement and the Golf Club Agreement; 


L. The Forty Percent Agreement and the Golf Club Agreement require that, on the sale 
of the lands against which those agreements are registered, the Purchaser shall execute an agreement 
with the City agreeing to be bound by the covenants and obligations therein; 


M. The City has agreed to waive its right of first refusal contained in Section 5(3) of the 
1981 Agreement subject to the Purchaser assuming such obligations; 


N. Imasco and Genstar have amalgamated under the Canadian Business Corprations Act 
to continue as and under the name oflmasco pursuant to Articles of Amalgamation effective January 
1, 1997 (the "Amalgamation"), notice of which was registered in the LTO on January 7 7"A. , 
1997aslnstrumentNo. N2..o 4 .st; ·and 


0. At the request oflmasco and the Purchaser, the City has agreed on or before June 30, 
1997 to review the Forty Percent Agreement and the Golf Club Agreement to detennine, acting 
reasonably, if the Purchaser's obligations to assume such agreements may be limited to the Golf 
Course Lands and if Imasco may be released for those obligations under such agreements that were 
assumed by the Purchaser. 


NOW THEREFORE TIIlS AGREEMENTWITNESSETH that in consideration 
ofSI0.00 and other good and valuable consideration now paid by each of the parties hereto to each 
of the other parties (the receipt and sufficiency of which is hereby acknowledged), the parties hereto 
covenant and agree as follows: 


016lOU.Ol 
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. 3. 


I. Amal1amation: Imasco assumes and agrees to be bound by and perfo!Dl all of the 
covenants, liabilities and obligations of Oenstar under the Forty Percent Agreement 
and the Golf Club Agreement and the parties hereto acknowledge that the 
Amalgamation has the effect of vesting in lmasco the rights and benefits arising out 
of the Forty Percent Agxcement and the Golf Club Agreement and subjecting Imasco 
to all of the duties and covenants arising therefrom. 


2. Assipment: Imasco hereby assigns, transfers and sets over unto the Purchaser, as 
of the date hereof, for its sole use and benefit, all oflmasco's right, title and interest ' 
in and to the Forty Percent Agreement and the Golf Club Agreement to the extent 
they relate to the whole or any part of the Golf Course Lands, together with all 
benefits and advantages to be derived therefrom and all covenants and agreements 
in connection therewith, save and except for the rights and benefits contained in 
Section 9 of the 1981 Agreement, to have and to hold the same to the Purchaser and 
its successors and assigns. 


3. Assumption; The Purchaser hereby assumes, e.s of the date hereof, all oflmasco's 
liabilities and obligations under and in respect of the Forty Percent Agreement and 
the Golf Club Agreement. The PurchaBer covenants and agrees with lmasco and the 
City: 


(a) to make payment or otherwise perform such liabilities and obligations in 
accordance with the provisions of the Forty Percent Agreement and the Golf 
Club Agreement; and 


(b) that from and after the date hereof, every covenant, proviso, condition and 
stipulation contained in the Forty Percent Agreement and the Golf Club 
Agreement shall apply to and bind the Purchaser in the same manner and to 
the same effect as if the Purchaser had executed the same in the place and 
stead of Campeau or Imasco. 


4. City Acknowledeement; The City acknowledges and consents to the assignment 
and assumption herein contained and waives the right of first refusal contained in 
Section 5(3) of the 1981 Agreement (the "Option") with respect to the sale to the 
Purchaser. 


5. QJlti!m: The City consents to the transaction of purchase and sale provided for in the 
Purchase Agreement provided that nothing herein shall derogate from or cancel the 
City's Option upon any subsequent sale of the Golf Course by the Purchaser. The 
Purchaser acknowledges and confilDls that the Option shall continue to be in effect, 
and shall bind the Purchaser on any subsequent sale by the Purchaser as aforesaid 
notwithstanding the City's consent to the transaction as aforesaid. 


6. lndemnHy: TI1e Purchaser covenants with lmasco that the Purchaser will, at all times 
hereafter, well and truly save, defend and keep harmless and fully indemnified 
Imasco from and against all losses, costs, charges, damages and expenses which 
Imasco may, at any time or times suffer, be at or be put unto for or by reason or on 
account of any claims or demands whatsoever arising under, :from or out of any 
breach of the Purchaser's covenants herein. 


7. Covenants of the City: The City covenants with the Purchaser to perform all of the 
covenants and obligations of the City under the Forty Percent Agreement and the 
Golf Club Agreement. The City represents and warrants that as of the date hereof 
there is no default on the part oflmasco under the Forty Percent Agreement or the 
Gold Club Agreement. 


8. Supplementeiy Aireement: Despite the assumption by the Purchaser and the lack­
of a release of Imasco in respect of the liabilities and obligations referred to in 


Ol690ll.Ol 


9 1 


775







-4-


Section 2 above, the City acknowledges that iflmasco reviews the 40% Agreement 
and the Golf Club Agreement in ordcl to identify those liabilities and obligations that 
apply to the Golf Course Lands, and the Purchaser, acting ICMOnably, finds Imasco's 
identification to be acceptable, then the City will, acting reasonably and in good 
faith, review such identification, and upon being satisfied that those liabilities and 
obligations under those Agreements have been appropriately identified. will enter 
into a supplementary agreeµicnt with the Purchaser and Imasco prepared by the 
Purchaser and Imasco at their cost in which the Purchaser assumes only those 
liabilities and obligations so identified and Imasco is released from them as of the 
date of this Agreement. 


The parties shall endeavour to proceed on the above basis expeditiously, with a view 
to concluding the supplemental agreement by no later than approximately June 30, 
1997. Imasco and the Purchaser shall be responsible for any out-of-pocket costs of 
the City that the City requires to be paid in connection with the above up to a 
maximum of$2,SOO.OO. 


9. Gol(Coune: Imasco covenants and agrees with the City and ClubLink to insert in 
all agreements of purchase and sale for lots and blocks still owned by Imasco that 
adjoin any part of the Golf Course Lands or are within 100 metres of any limit of the 
Golf Course Lands the following: 


(a) The Purchaser acknowledges that the property being purchased abuts or is in 
the vicinity of the golf course that is owned by ClubLink Corporation or an 
affiliate· of it ("ClubLink") and the Purchaser for himself, his heirs, 
executors, administrators, sucressors and assigns covenants and agrees that 
he will not claim against or sue the City of Kanata, ClubLink or Imasco for 
any property damage or personal injury of any kind suffered by the Purchaser 
es a result of activities on the golf course by any useis. Moreover, the 
Purchaser agrees to indemnify and save harmless the City, ClubLink and 
Imasco from all claims or suits brought against it for property damages or 
personal injury of any kind by any person or persons who sustain such 
damage or injury while on the property being purchased. 


(b) The Purchaser acknowledges l!Ild agrees that the covenants and agreements 
made herein are for the benefit of the City of Kanata, ClubLink and Imasco 
and are actionable by the City, by ClubLink and by Imasco and their 
respective successors and assigns against the Purchaser, his heirs, executors, 
administrators, successors and assigns; and 


( c) The Purchaser further covenants that in any further Sllle or transfer of the 
within lands, the transfer/deed shall contain the same acknowledgements, 
covenants or agreements by the new Purchaser or transferor as are hereby 
given by the Purchaser or transferor as are hereby given by the Purchaser 
including the agreement by the new Purchaser or transferor to exact the same 
acknowledgements, covenants and agreements from the new Purchaser. 


10. Qpen Space Lands: If the City is required under Section 9 of the 1981 Agreement · 
to reconvey any land (because, as provided for more particularly in such Section 9, 
such land ceases to be used for recreational and natural environmental purposes by 
the City), then the City shall notify the Purchaser of such conveyance prior to 
delivering it to Imasco or as Imasco may direct. 


11. Qpen Spaee Landa: The parties to this Agreement acknowledge and agree that 
nothing in this Agreement alters the manner in which approximately 40% of the total 
development area of the "Marchwood Lakeside Community" is to be left as open 
space for recreation and natural environmental purposes (the "Open Space Lands")· · 
as referred to in Section 3 of the 1981 Agreement, so that the calculation of the Open 
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Space Lands will continue to include the area of the Oolf Course Lands incl~ 
without limiJation, any area occupied by any building or other mcility ancillacy to the 
golf course and country club located now or in the.future on the Golf Course Lands. 
If the use of the Oolf Course Lands as a golf COIIISC or otherwise as Open Space 
Lands is, with the agreement of the City, terminated, then for determining the above 
40% requirement, the Golf Course Lands shall be deemed to be and remain Open 
Space Lands. 


12. Snfflll§Ol'Jf@Ud Agjgns: This Agreementshallenuretothe benefit of and be blndmg 
upon the parties hereto and their respective sucoessors and assigns. 


13. Cognterpa,u: This Agreement may be executed in any number of cowterpans and 
all such counterparts shall for all purposes constitute one agreement, binding on the 
parties hereto, provided each party hereto has executed at least one counterpart. and 
each sball be deemed to be an original, notwithstanding that all parties are not 
signatory to the same counterpart. 


IN WITNESS WHEREOF the parties hereto have executed this Agreement 


!MASCO ENTERPRISES INC. 
By:. _________ _ 


Name: James Hammenneister 
Title: Authorized Signing Officer 


By._·----------
Name: Sharon Byolfson 
Title: Authorized Signing Officer 


YWe have authority to bind the Col])Oration. 


CLUBLINK CAPITAL CORPORATION 


' 
By:_~-----------Name'nnidis 


Title: Vice-President and Secretary 


I have authority to bind the Corporation 


THE CORPORATION OF THE CITY OF. 
KANATA 
By:, _________ _ 


Name: 
Title: 


els 


By: _________ _ 


Name: 
Title: 


I/We have authority to bind the Corporation 


Schedule "A" - Golf Course Lands 
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. . 
Space Lands will continue to include the area of the Golf Course Lands including, 
without limitation, any area occupied by any building or other facility~ totbe 
golf coUJSe and country club located now or in !he future on the Golf Course Lands. 
If the use of the Golf Course Lands as a golf course or otherwise as Open Space 
Lands is. with the agreement of the City, tennlnated, then for determ.ining the above 
40¾ requirement, the Golf Course Lands shall be deemed to be and remain Open 
Space Lands. . 


12. Sucmom and Agliw,: This Agreement shall enure to the benefit of end be binding 
upon the parties hereto and their respective successors and assigns. 


13. CouofeQ>am; This Agreement may be executed in·any numberofcountetparts and 
all such counteiparts ahall for all purposes constitute one agreement, binding on the 
parties hereto, provided~ party hereto has executed at least one counte?part, end 
each shall be deemed to be an original, notwithstanding that all parties are not 
signatory to the same countetpart. 


IN WITNESS W)JEREOF the parties hezeto have executed this Agreement. 


SchedulenA" • Golf Course Lands 
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By: 


I/We have authority to bind the Corporation. 


CLUBLINK CAPITAL CORPORATION 
By:. _________ _ 


Name: Justin Connidis 
Title: Vice-President and Seaetary 


I have authority to bind the Corporation 


THECORPORATIONOFTHECITVOF 
KANATA 
By: _________ _ 


Name: 
Title: 


els 


By: __________ _ 


Name: 
Title: 


JJWe have authority to bind the Corporation 
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Space Lands will continue to include the area of the Oolf•Course Lands including, 
without liml!AliOJI, my area occupied by any bulldlng or other facili1y anoillasy to the 
golf coUISOand counfry club located now or in the futute on the Oolf Comse Lands. 
If the use of the Oolf Colll'Se Lands· 1111 a golf course or otherwise as Open Space 
Lands is, wlth the agreement of the City, tmDated, then for determining the above 
40% requirement, the Oolf Coul$l Lands shall be deemed to be and remain Open 
Space Lands. 


surreswv @4 AgJgna: ThisAgreementsh.all enweto the benefit of and be binding 
upon the parties hereto and their respective sue<iessors and assigns. 


Couuceqwp; This Agreement may be executed in any nwnbef of oounteiparls and 
all such counw.rpw shall for all pwposes constitute one agreement, bindiJls on 1111, 
parties hereto, provided each party hereto bas executed at least one counteiplll't, and 
each shall be deemed to be an original, notwithstanding that all parties aro not 
signatocy to the same counterpart. · 


IN WITNESS WHEREOF the parties hereto have executed this Agreement. 


IMASCO ENTERPRISES INC, 
By: ________ __,._ 


NIIIile: 1ames Hammermeister 
Title: Authorized Signing Officer 


By: _________ _ 


Name: Sharon Eyolfllon 
Title: Authorized Signing Officer 


J/We have authority to bind the Corporation. 


CLUBLINKCAPITAL CORPORATION 


By;. _________ _ 


Name: Justin Connidis 
Title: Vice-President and Secrctasy 


I have authority to bind the Corporation 


_--~els By:~t~=-
1itle: 0.11'1 C-i.e:tJ:'._ 


I/We have authority to bind the Corporation 


· Schedule "A" • Golf Course Lands 
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SECONDLY: 


TIIlRDLY: 


FOURTHLY: 


FIFTHLY: 


SIXTHLY: 


SEVENTHLY: 


EIGHTIILY: 


Sehedule"A" 


PIN 04S12-0640(L1) 
Block 126, Plan 4M-6SI 


PIN 04513-0091 (L1) 
Block 132,Plan4M-6Sl. 


PIN 04S11-0214 (L1) 
Block 183, Plan 4M-652. 


PIN 04511-0700 (L 1) 
Part Block 184, Plan 4M-652, being designated as Part 2 on Plan 4R• 7217. 


PIN 04511-0659 (L1)' 
Block 185, Plan 4M-6S2. 


PIN 04511-0658 (L1)' 
Block 186, Plan 4M-652, 


f•'·. 


PIN 04512-035¼ (l.1) ', . . .. 
Block 160, Pfan~M-739. 


.... ,··-· ., .. ': 


NINTHLY: PIN 04511-0'1,79:(L1) 
Block 76, Plsb 4M-741. 


·1 . 


' TENTIILY: PIN 04512-07~.0(L1) . .. 
Block 76, Plan, 4M-828, save and except Plan 4M-~25. 


ELEVENTHLY: PIN 04Sl2-0140(LT) ... 
Block 1, Plan 4M-881, save and exceptfor(l) Plan 4M-92S; and (ii) Parts I, 2, 3, 
4, Sand 6, inclusive, on Plan 4R-12476. 


TWBLFTHLY: PIN 04512-0683 (L1) 
Block SS, Plan 4M-883. 


THIRTEENTHLY: PIN 04512-0676(1.1) 
Block S6, Plan 4M-883, save and except for Part 7 on Plan 4R-12476. 


FOURTEENTHL Y: Part of PIN 04511-1007 (L1), 
Part of Lots S and 6; Concession 3 and part of the road allowance between Lots S 
and 6, Concession 3 of the geographic Township of March designated as Part 2, 
Plan 4R-7987. 


FIFTEENTHLY: PartofPIN04511-1003(L1) • 


SIXTEENTHLY: 


Part of Lot 6, Concession 3, designated as Part I, Plan 4R-7987. 


PIN 04S1 l-1002(L1) 
Part road allowance as widened between Lots 5 and 6, Concession 3 of the 
geographic Township of March, being that part of Beaverl>rook Road and 
Richardson Sido Road (as stopped up and closed by LTSS2228) being designated 
as Part 4, Plan 4R-6S57. 


SEVENTEENTHLY: PIN04S12-0358(L1) 
Part Block 192, Plan 4M-6S2, designated as Part 2, Plan 4R-72S9. 


\0 
0169718.01 
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reached between the parties in the 1980s. The result is that the Related Contracts are not 


enforceable to the extent that they apply to the golf course lands. 


 


[18] Alternatively, ClubLink provides its interpretation of the direction of the Court of Appeal 


and that all provisions in the Related Contracts that deal with the golf course must also be declared 


void because they are part of one package which dealt with the ownership rights of the golf course 


and are integrally related to each other. The Related Contracts are so interconnected with and 


tainted by the unenforceability of ss. 5(4) and 9 of the 1981 Agreement that any provision related 


to the golf course must be declared inoperative. 


 


[19] The City argues that as a result of the Court of Appeal’s determination that ss. 5(4) and 9 


are void and unenforceable, there is no further step required by this court. It was a narrow finding 


that does not affect the remaining provisions of the Related Contracts. This is because that finding 


simply means that those provisions in the 1981 Agreement are no longer enforceable and they are 


not actionable. Otherwise, the bargain as reached between the parties is maintained and there is no 


need to address enforceability. 


 


[20] The City argues that severance is only applicable in the case of illegality and that it is only 


meant to cure a bargain that is found to be illegal. Although the Court of Appeal opened the door 


in the Appeal Decision for the matter to be sent back to this court, the City argues that the Court 


of Appeal did not authorize any type of procedure which would be equivalent to the blue pencil 


test known under the law of severance. There is no mechanism for this court to start declaring 


various provisions of the Related Contracts as being unenforceable beyond the specific sections 


dealt with by the Court of Appeal. 


 


[21] In addition, the City argues that the remaining provisions of the Related Contracts maintain 


the agreement between the parties and any steps taken by this court in line with the ClubLink 


proposal would amount to rewriting the contract, something that courts have frowned upon for 


many years. 
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[30] The law of severance has no place in this decision. While there may be an open debate as 


to whether severance applies solely to illegal contracts as argued by the City or if severance also 


applies to provisions which have been declared void and unenforceable by statute, this is not a 


debate that the Court of Appeal directed this court resolve. The jurisdiction of this court must be 


focussed on paras. 69 and 70 of the Appeal Decision, which direct this court to identify which 


provisions of the Related Contracts are so interrelated to ss. 5(4) and 9 and the void contingent 


interests in land that they must necessarily be inoperative. 


 


Estoppel by Convention 


 
[31] As part of its submission following the referral of this matter back to the application judge, 


the Coalition has raised the issue of estoppel by convention and seeks for this court to apply thelaw 


as established by the Supreme Court of Canada in Ryan v. Moore.5 ClubLink objects to raising this 


argument at this point of the proceedings, and also states that the estoppel argument fails. 


 


[32] Furthermore, the Coalition has raised the argument that ClubLink was effectively seeking 


rectification and that I should consider that issue. 


 


[33] I have no jurisdiction for entertaining new arguments from the parties that go beyond the 


limited jurisdiction afforded to me by the Court of Appeal. The jurisdiction of this court is limited 


to determining which provisions of the Related Contracts are so interrelated to ss. 5(4) and 9 of 


the 1981 Agreement that they must necessarily be inoperative. 


 


[34] To suggest at this point that ClubLink is estopped from making the arguments that the 


Court of Appeal stated should be made to the application judge flies in the face of that direction. 


 


 


 


 


 


 


 


 


 


 
5 2005 SCC 38, [2005] 2 S.C.R. 53. 
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[35] Furthermore, although ClubLink has made the primary argument that each of the remaining 


Related Contracts should be declared inoperative, that was not the preliminary view of the Court 


of Appeal and it is not the view of this court. The proper process is to consider the relevant 


provisions of the Related Contracts that ClubLink claims are interrelated to ss. 5(4) and 9. 


 


[36] Finally, the Coalition has not demonstrated that it has met the three-part test from Ryan v. 


Moore, being (1) mutual assumption, (2) detrimental reliance, and (3) that it is unjust to allow one 


of the parties to resile from the mutual assumption. Firstly, there was never a mutual assumption 


that the 40% would be maintained forever. To the contrary, the Related Contracts included 


provisions to allow for the golf course lands to be redeveloped and deemed to still be part of the 


40% open space requirement. Next, there can be no detrimental reliance when the Related 


Contracts always allowed for a path to discontinue the golf course operation and more than one 


path to redevelop the lands. Simply put, estoppel by convention is not made out in these 


circumstances. 


 


Referral by Court of Appeal 


 
[37] In interpreting the direction of the Court of Appeal relating to other provisions of the 


Related Contracts that may be affected by the determination that ss. 5(4) and 9 of the 1981 


Agreement are void and unenforceable, I am of the view that this court must consider the original 


intent of the parties and the manner in which the Related Contracts were meant to evolve. The 


court must also seek to maintain, to the extent possible, the bargain of the parties and the impact 


on other agreements, while taking into consideration that the path to redevelopment of the lands 


has changed significantly. 


 


[38] ClubLink has included as part of its factum copies of the Related Contracts that have been 


red-lined to identify which provisions of those contracts are so interrelated to ss. 5(4) and 9 of the 


1981 Agreement that they must be declared inoperative. Essentially, ClubLink has indicated all 


provisions that deal with the golf course or the golf course lands. 
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[48] Both ss. 5(4) and 9 of the 1981 Agreement are the essential provisions for the evolution 


and potential redevelopment of the golf course lands. The impact of determining that those sections 


are void and unenforceable fundamentally changes the bargain that the parties had negotiated. As 


a result, there is a profound effect on various provisions of the Related Contracts which form part 


of the anticipated evolution of the golf course lands. Failing to recognize this effect would require 


that the golf course lands remain a golf course in perpetuity and without the essential path to 


development which could be triggered by ClubLink’s decision to discontinue the golf course use. 


 


[49] Given that ss. 5(4) and 9 of the 1981 Agreement created contingent interests in land that 


had not vested during the perpetuity period, the finding that they are void closes the door on the 


intended path for the evolution of the land which was negotiated by the parties. 


 


[50] It is under that understanding that I consider the specific provisions raised from the Related 


Contracts. 


 


Specific Provisions in Question 


1981 Agreement 


Section 5 


 
[51] Starting with s. 5 of the 1981 Agreement, this provision is essentially tied to the evolution 


of the lands as identified by the parties. Sections 5(4) and 9 are the provisions that give effect to 


the redevelopment path by firstly allowing for discontinuance of the golf course operation, the 


possible transfer of the lands to the City for the continued operation of the golf course, the possible 


redevelopment of the lands under s. 5(5), or the return of the lands to Campeau when no longer 


used for recreation and natural environment. 


 


[52] The obligation to maintain the golf course use in perpetuity in s. 5(1) was never a stand- 


alone obligation that could have been binding on Campeau and its successors indefinitely. The 


provisions identified by the City during the original application as integral “off-ramps” to the 


perpetual operation of the golf course are integrally linked together and operate as a whole. One 


cannot extricate ss. 5(4) and 9 of the 1981 Agreement while maintaining the structure of provisions 
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intended path for the evolution of the land which was negotiated by the parties. 


 


[50] It is under that understanding that I consider the specific provisions raised from the Related 


Contracts. 


 


Specific Provisions in Question 


1981 Agreement 


Section 5 


 
[51] Starting with s. 5 of the 1981 Agreement, this provision is essentially tied to the evolution 


of the lands as identified by the parties. Sections 5(4) and 9 are the provisions that give effect to 


the redevelopment path by firstly allowing for discontinuance of the golf course operation, the 


possible transfer of the lands to the City for the continued operation of the golf course, the possible 


redevelopment of the lands under s. 5(5), or the return of the lands to Campeau when no longer 


used for recreation and natural environment. 


 


[52] The obligation to maintain the golf course use in perpetuity in s. 5(1) was never a stand- 


alone obligation that could have been binding on Campeau and its successors indefinitely. The 


provisions identified by the City during the original application as integral “off-ramps” to the 


perpetual operation of the golf course are integrally linked together and operate as a whole. One 


cannot extricate ss. 5(4) and 9 of the 1981 Agreement while maintaining the structure of provisions 
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that allowed for the perpetual operation of a golf course in the context of the ongoing evolution of 


the golf course lands. 


 


[53] The 1981 Agreement was not an agreement to operate a golf course in perpetuity and this 


is contrasted by other agreements which have been acknowledged by the courts as creating 


perpetual obligations.6 The 1981 Agreement clearly identified that the golf course lands would be 


operated by Campeau as a golf course in perpetuity, but this was subject to various other provisions 


of the 1981 Agreement which allowed for a discontinuance of that use. Importantly, the Related 


Contracts provided for redevelopment and the 40% principle being deemed to be maintained. 


 


[54] With s. 5(4) of the 1981 Agreement now being void an unenforceable, there is no provision 


in any of the Related Contracts allowing ClubLink to discontinue the operation of the golf course. 


The right to discontinue was an essential mechanism which allowed Campeau to commence the 


process of evolution and possible redevelopment of the golf course lands. Without it, the only way 


Campeau gets out of the operation of a golf course is if it sells to a third party who would also be 


saddled with the same obligations to operate in perpetuity. 


 


[55] This was not a narrow path to redevelopment as described during argument. This was an 


essential path allowing for evolution of the golf course lands that ensured that if, at the end of the 


line, the lands were eventually redeveloped, Campeau or its successors would have the first 


opportunity to do so. If s. 5(1) remains operative, the result transforms the 1981 Agreement into a 


perpetual agreement to operate a golf course which cannot be discontinued. This is a fundamental 


change to the 1981 Agreement which is directly linked to s. 5(4) having been declared void. 


Section 5(1) and the obligation to operate a golf course in perpetuity is therefore inoperative. 


 


 


 


 


 


 


 


 
 


 


6 
Conseil Scolaire Catholique Franco-Nord v. Nipissing Ouest (Municipalité), 2021 ONCA 544, 158 O.R. (3d) 332; 


Thunder Bay (City) v. Canadian National Railway Company, 2018 ONCA 517, 424 D.L.R. (4th) 588. 
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[55] This was not a narrow path to redevelopment as described during argument. This was an 


essential path allowing for evolution of the golf course lands that ensured that if, at the end of the 


line, the lands were eventually redeveloped, Campeau or its successors would have the first 


opportunity to do so. If s. 5(1) remains operative, the result transforms the 1981 Agreement into a 
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6 
Conseil Scolaire Catholique Franco-Nord v. Nipissing Ouest (Municipalité), 2021 ONCA 544, 158 O.R. (3d) 332; 


Thunder Bay (City) v. Canadian National Railway Company, 2018 ONCA 517, 424 D.L.R. (4th) 588. 


20
23


 O
N


S
C


 5
00


4 
(C


an
LI


I)



cgaristo

Highlight








Page: 6 
 


 


space. Within that open space would be a golf course, to be operated in perpetuity, subject to 


certain alternative scenarios. 


 


… 


 


[77] I turn first to s. 5(4) of the 1981 Agreement which requires Campeau to convey the Golf 


Course Lands to Kanata if it desires to discontinue the operation of the golf course. When 


interpreting s. 5(4), the context must be considered. This provision is clearly an alternative 


option should the principal objective of operating a golf course in perpetuity be discontinued 


by Campeau. It is a mechanism which prevents the lands from falling into a vacuum of 


uncertainty, should Campeau discontinue the operation of the golf course. Thus, even when 


the section is considered in isolation, the true intention is to allow the City to take over the 


Golf Course Lands and maintain the 40% open space requirement. 


 
[78] The same can be said for s. 9 of the 1981 Agreement which requires Kanata to reconvey 


lands to Campeau should Kanata no longer wish to use a portion of the land set aside for open 


space for recreation and natural environment purposes. The intent here is to identify the 


limited circumstance where Kanata must reconvey part of the lands back to Campeau. 


Otherwise, Kanata retains ownership of the land conveyed under s. 5(4). This provision 


provides a mechanism for the use of the land to evolve beyond the open space purpose. 


However, the intention behind s. 9 is clearly for this provision only to apply (a) if Campeau 


discontinues the Golf Course and conveys the Golf Course Lands to Kanata and (b) if Kanata 


were no longer to maintain a part of the open space lands as open space for recreation and 


natural environment. 


 


Position of the Parties 


 
[15] The most interesting part of the argument advanced by Clublink and the City is that neither 


requests severance and both allege that the other is effectively requesting severance. The City 


alleges that ClubLink is effectively requesting that this court applies the “blue pencil” approach to 


severance beyond ss. 5(4) and 9 of the 1981 Agreement to strike out any other section that relates 


to the golf course.4 


[16] ClubLink advances that in seeking for the Related Contracts to be maintained, the City is 


effectively requesting to sever ss. 5(4) and 9 of the 1981 Agreement and maintain the rest. 


 


[17] ClubLink argues that each of the Related Contracts must be declared invalid as a result of 


the Appeal Decision, namely that ss. 5(4) and 9 of the 1981 Agreement are void and unenforceable. 


ClubLink argues against the applicability of the doctrine of severance as those sections cannot be 


excised from the agreements governing the golf course without fundamentally altering the bargain 


 


 
4 2176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 152, 383 D.L.R. (4th) 361, at para. 36. 
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reached between the parties in the 1980s. The result is that the Related Contracts are not 


enforceable to the extent that they apply to the golf course lands. 


 


[18] Alternatively, ClubLink provides its interpretation of the direction of the Court of Appeal 


and that all provisions in the Related Contracts that deal with the golf course must also be declared 


void because they are part of one package which dealt with the ownership rights of the golf course 


and are integrally related to each other. The Related Contracts are so interconnected with and 


tainted by the unenforceability of ss. 5(4) and 9 of the 1981 Agreement that any provision related 


to the golf course must be declared inoperative. 


 


[19] The City argues that as a result of the Court of Appeal’s determination that ss. 5(4) and 9 


are void and unenforceable, there is no further step required by this court. It was a narrow finding 


that does not affect the remaining provisions of the Related Contracts. This is because that finding 


simply means that those provisions in the 1981 Agreement are no longer enforceable and they are 


not actionable. Otherwise, the bargain as reached between the parties is maintained and there is no 


need to address enforceability. 


 


[20] The City argues that severance is only applicable in the case of illegality and that it is only 


meant to cure a bargain that is found to be illegal. Although the Court of Appeal opened the door 


in the Appeal Decision for the matter to be sent back to this court, the City argues that the Court 


of Appeal did not authorize any type of procedure which would be equivalent to the blue pencil 


test known under the law of severance. There is no mechanism for this court to start declaring 


various provisions of the Related Contracts as being unenforceable beyond the specific sections 


dealt with by the Court of Appeal. 


 


[21] In addition, the City argues that the remaining provisions of the Related Contracts maintain 


the agreement between the parties and any steps taken by this court in line with the ClubLink 


proposal would amount to rewriting the contract, something that courts have frowned upon for 


many years. 
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