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PART I — OVERVIEW

1. The Intervener, the Kanata Greenspace Protection Coalition (the “Coalition”), supports the
position of the City of Ottawa (the “City”) that illegality does not arise in the present circumstances
and that the Court below, in disregarding this Court’s earlier direction, erred in declaring various

provisions of the underlying contracts “inoperable.”

2. In the alternative, if this Court does find that it must consider whether the remainder of the
contracts can be enforced in light of its prior conclusion that ss. 5(4) and 9 of the 1981 Agreement
are void and unenforceable, the Coalition submits that the doctrine of severance can be used to
preserve the essential core of the family of agreements, being the 40% principle and the protection
of open greenspace. The use of the doctrine of severance also avoids a windfall to the current owner,
ClubLink Corporation ULC (“ClubLink™), which acquired the land knowing that it was heavily
burdened, including with an obligation requiring ClubLink to offer to convey the land for free to
the City in the event that it wished to stop operating the golf course. ClubLink expressly assumed

these burdens and registered this assumption on title for all to see.

3. ClubLink now seeks to resile from the essence of these obligations — which it freely and
voluntarily assumed — and to develop the land. This would result in a massive windfall for ClubLink
at the expense of the nearby homeowners who purchased those premium lots and all residents of
the community who relied on ClubLink’s promise that it would respect the 40% principle.!
ClubLink should be barred from seeking to have the key provisions of the 40% Agreement and the

remainder of the development agreement implementing the principle declared void.

! Affidavit of Barbara Ramsay at para. 8, Intervener’s Compendium, Tab 1, p. 7; Affidavit of Donald Kennedy sworn
October 25, 2019 at para. 13 [Kennedy Affidavit], Appeal Book and Compendium [ABCO], Tab 10, p. 195.
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PART II — STATEMENT OF FACTS

4. The Coalition relies on the facts as previously found by this Court? and the Superior Court,

supplemented by the facts arising from the existing record, as set out in the argument below.

5. By way of background, the Coalition was granted leave to intervene as a party in this
proceeding by MacLeod R.S.J.* The Coalition is a not-for-profit corporation created on July 11,
2019 for the purpose of preserving and protecting Kanata’s green spaces and promoting the value
of its natural environment.® The Coalition represents the interests of many landowners in what was
known as the Kanata Marchwood-Lakeside Community, which now includes the Kanata Lakes
neighbourhood, Country Club Estates, CCC575 and Catherwood and Nelford Courts.® As noted by
MacLeod R.S.J., the Coalition is a vehicle adopted by the community to advocate for the rights of

the community members.’

PART III — STATEMENT OF ISSUES, LAW & AUTHORITIES
6. Should this Court find that the Application Judge erred in not applying the doctrine of
severance, the Coalition states that severance should be applied in a manner that keeps the bargain

between the parties intact: the golf course lands must be kept as open space.®

A. Severance is appropriate in this case

7. The core of the agreements at bar is the protection of open space. As such, severing ss. 5(4)

and 9 keeps the bargain at the root of the agreements intact, as the operation of a golf course was

2 Ottawa (City) v. ClubLink Corporation ULC, 2021 ONCA 847, per Roberts J.A., leave to appeal to S.C.C.
dismissed, 2022 CanLIl 69782 [Appeal Decision], ABCO, Tab 7.

3 City of Ottawa v. ClubLink Corporation ULC, 2021 ONSC 198, ABCO, Tab 5, p. 82 [Application Decision].
4 City of Ottawa v. Clublink Corporation ULC, 2019 ONSC 7470 [Intervention Decision], Authorities of the
Intervener [AOI], Tab 1, p. 5.

S Intervention Decision at para. 9, AOI, Tab 1, p. 7.

8 Application Decision at para. 47, ABCO, Tab 5, p. 91.

" Intervention Decision at para. 10, AOI, Tab 1, p. 7.

8 See our proposed severance exercise: ICOM, Tabs 5-9.



https://canlii.ca/t/jkvg7
https://canlii.ca/t/jr6rq
https://canlii.ca/t/j48zt
https://canlii.ca/t/j48zt#par9
https://canlii.ca/t/j48zt#par9

but one of several means by which ClubLink or its successors can honour their commitment to
preserving open space. Nor does severance alter the consideration underlying the initial bargain
between Campeau, the original developer, and the City, most notably since it was Campeau who
conceived of and proposed the 40% principle. The refusal to apply the doctrine of severance in a
way that protects greenspace would result in an unjustified windfall for ClubLink. Indeed, the main
policy consideration at play revolves around ClubLink being unjustly enriched to the detriment of

the Coalition’s members and the community.

8. Having failed to apply the doctrine of severance, this Court can consider the question de

novo and without deference to the findings of the Application Judge.

i General principles
9. Where part of a contract is unenforceable because enforcement would be contrary to
statute, common law or public policy, it may not be necessary to set aside the entire contract.®
Rather, courts may sever the offending provisions while leaving the remainder of the contract
intact.!? Generally speaking, severance is available where the contracting parties’ original intentions
can be honoured and preserved.!! Severance is thus appropriate when an illegal contract can be

t12

rendered legal by striking out the illegal promises in the agreement.*“ Once those illegal parts have

been removed, the resulting set of legal terms should retain the core of the agreement.

¥ Shafion v. KRG Insurance Brokers (Western) Inc., 2009 SCC 6 at paras. 1-2, per Rothstein J. [Shafion], AOI, Tab
2, p. 019; Uber Technologies Inc. v. Heller, 2020 SCC 16 at paras. 139-41, per Brown J., concurring, AOI, Tab 3, p.
117.

10 2176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 152 at paras. 35-36 [Cora Franchise], AOI, Tab
4, p. 212.; see also Transport North American Express Inc. v. New Solutions Financial Corp., 2004 SCC 7 at para. 6,
per Arbour J. [Transport North American], AOI, Tab 5, p 227-28.

Y Cora Franchise at paras. 35-37, AOI, Tab 4, p. 212-13.

12 This is what is known as “blue-pencil” severance: see Cora Franchise at para. 36. Notional severance is also
available in some instances.


https://canlii.ca/t/226fm#par1
https://canlii.ca/t/j8dvf#par139
https://canlii.ca/t/ggn0h#par35
https://canlii.ca/t/1gd53#par6
https://canlii.ca/t/1gd53#par6
https://canlii.ca/t/ggn0h#par35
https://canlii.ca/t/ggn0h#par36

10. When assessing whether and how to sever provisions, courts will consider the context of
the contract at issue as well as any relevant policy considerations.!® As a result, any decision on
severance is necessarily fact-specific and must be considered in the unique context in which it
arises. For example, ClubLink relied strongly in the court below on the Supreme Court’s comments
in Shafron'* and those of the B.C. Court of Appeal in Canadian American Financial*® in support of
its claims that severance has limited application to restrictive covenants (i.e., only where the
illegality was of a “trivial” or “technical” nature). However, both cases arise in the context of the
heavy power imbalance that generally characterizes employer/employee relations.'® In effect, as
Dunphy J. of the Commercial List more recently cautioned, Shafron “was an employment law case
and its strict approach to the questions of severance and ‘blue penciling’ must be viewed to some
degree in that light.”*" ClubLink’s emphasis on the strict application of severance pursuant to these

cases as a general statement of law was therefore misguided.

11. To the contrary, there is ample precedent for severance applying in contracts relating to
land, including severing illegal options and positive covenants. For example, Proto Manufacturing
Ltd.*® concerned a lease which contained an option to purchase. The option was not made subject
to the Planning Act,*® resulting in a violation of the Act. The Court found that this did not affect the
validity of the lease because the option could be severed from the agreement. Similarly, in Waechter

v. Tozer,”® the Court stated that a positive requirement (e.g., one necessitating the expenditure of

13 Cora Franchise at para. 37, AOI, Tab 4, p. 213.

14 Shafron, AOI, Tab 2, p. 015.

1% Canadian American Financial Corp. (Canada) Ltd. v. King (1989), 60 D.L.R. (4th) 293 (B.C.C.A.),1989 CanLlIl
252 at para. 3, AOI, Tab 6, p. 274.

18 Shafiron at paras. 22-23, AOI, Tab 2, p. 26.

Y Mandeville Holdings Inc. v. Santucci, 2021 ONSC 4321 at para. 42, AOI, Tab 7, p. 288; see also 7868073 Canada
Ltd. v. 1841978 Ontario Inc., 2024 ONCA 371 at para. 45, AOI, Tab 8, p. 314-15, and City Wide Towing and
Recovery Service Ltd v Poole, 2020 ABCA 305 at paras. 46-51, AOI, Tab 9, p. 345-46.

18 proto Manufacturing Ltd. v. Deutsch et al. (1982), 1982 CanLII 1858 (H.C.J.), AOI, Tab 10, p. 362.

1P R.S.0. 1970, c. 349.

2 Waechter v. Tozer, 2008 CanLII 65588 (Ont. S.C.J.) at para. 28, per Wood J., AOI, Tab 11, p. 402.
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money) may be severed from what is otherwise a negative covenant (e.g., a prohibition against

storage of materials).

12. The same applies here: ClubLink’s obligation to convey the lands to the City at no cost
should it desire to discontinue the operation of the golf course may be severed so that the remainder

of the contractual obligations remain in place.

ii. The core of the Agreements is the protection of open space

13. Contrary to ClubLink’s framing before the Application Judge, the core of the 40%

Agreement and the related agreements is the protection of open greenspace for recreation and

environmental purposes. All courts that have analyzed the agreements have already confirmed this.

14. Indeed, the Court below held that the intent of the 1981 Agreement was to ensure that 40%
of the parcel of land that the original owner wished to develop would be set aside as open space for
recreation and natural environmental purposes (“the 40% principle”).?! This finding was
undisturbed on appeal. This Court went even further and confirmed that the same core principle

was the foundation to all the agreements comprising the development contract (“the Agreements™):

The Agreements formed a development contract that allowed Campeau to develop its own
land but subject to certain limits to further the City’s public policies, most notably, the 40%
principle.

There is no question that the 40% principle was an important contractual feature that
allowed Campeau to advance the development of property and further the City’s public
policies. The City wanted to ensure that 40% of the property to be developed would remain
as open space to be used in certain ways. One of the ways was the operation in perpetuity
of a golf course.?? [emphasis added]

15. Thus, the Court below and this Court have already held that the underlying principle of the

Agreements is the protection of open space for certain uses, only one of which is a golf course. The

2 Application Decision, ABCO, Tab 5.
2 Appeal Decision at paras. 56-57, ABCO, Tab 7, p. 154-55.
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question that arises is whether ss. 5(4) and 9 being declared void and unenforceable disturbs the

protection of open space. For the reasons set out below, we say that it does not.

16. Before turning to our next argument, we emphasize that ClubLink’s claim before the
Application Judge that the golf club was the core of the parties’ bargain is expressly contradicted
by s. 11 of the Assumption Agreement.?® As set out below, the parties turned their mind to the
possibility that the golf course might cease operating. In that case, they clarified that the golf course

lands would continue to be included within the 40% principle. Indeed, s. 11 states that:

The parties to this Agreement acknowledge and agree that nothing in this Agreement alters
the manner in which approximately 40% of the total development area of the “Marchwood
Lakeside Community” is to be left as open space for recreation and natural environmental
purposes (the “Open Space Lands”) as referred to in Section 3 of the 1981 Agreement, so
that the calculation of the Open Space Lands will continue to include the area of the Golf
Course Lands including, without limitation, any area occupied by any building or other
facility ancillary to the golf course and country club located now or in the future on the
Golf Course Lands. If the use of the Golf Course Lands as a golf course or otherwise as
Open Space Lands is, with the agreement of the City, terminated, then for determining the
above 40% requirement, the Golf Course Lands shall be deemed to be and remain Open
Space Lands. [emphasis added]

17. ClubLink’s characterization of the parties’ bargain is thus contradicted by the findings of

the Court below, as upheld on appeal, and the express wording of the agreement.

iii. Severance keeps the bargain intact

18. The clauses declared void and unenforceable relate to the golf course. Severing these
portions would not fundamentally disrupt the bargain struck. Indeed, ClubLink described the

bargain as follows in its original factum on the application:

The Planning Committee recommended approval of the OPA [official plan amendment],
on the condition precedent that Campeau and Kanata ‘“conclude an agreement that
provides for approximately 40% open space in the area of Marchwood-Lakeside

23 Agreement between ClubLink, Imasco and Kanata dated November 1, 1996 [Assumption Agreement], ABCO,
Tab 14, p. 287; see also Assumption Agreement, s. 3b), ABCO, Tab 14, p. 286 and Remittal Decision at para. 47.
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Communities and the agreement concluded prior to the By-law being approved by

Regional Council”.?*

Indeed, the quid pro quo is a) a Planning Committee recommendation, in exchange for b) an
undertaking by the developer that 40% of the area in Marchwood-Lakeside remain open space. The
open space obligation (or restriction) was to be honoured in four (4) potential ways, including but
not limited to the “proposed 18 hole golf course.”®® As noted in the Application Decision, “/i/n
agreeing to the 40% principle, Campeau wanted to operate a golf course. Kanata did not impose
the golf course use but clearly wanted to ensure that the 40% principle was maintained.” In effect,

the core of the parties’ intention was always about preserving open space.?®

19. Severing the provisions relating to the golf course preserves the parties’ bargain, which
consisted of development approval in consideration for the preservation of open space. By contrast,
declaring the agreements void with respect to the protection of open space within the golf course
lands does considerable violence to the parties’ bargain, which has already been partly performed.
Indeed, development approval has been provided for the adjacent lands. The City has held up its
end of the bargain. Having received the full benefit of the agreements, ClubLink is now attempting

to resile from its obligations before they are fully performed.

iv. Severance does not alter the consideration in the original bargain

20. In assessing whether severance would fundamentally alter the consideration in the original
agreement, it is important to recall that the 40% principle was conceived of and proposed by

Campeau, the owner and original developer of the lands.?’

24 Factum of ClubLink dated February 18, 2020 at para. 13, ABCO, Tab 16, p. 303.

%5 Agreement between Campeau and Kanata dated May 26, 1981 [1981 Agreement], s. 3, ABCO, Tab 9, p. 181.

% Application Decision at para. 127, ABCO, Tab 5, p. 113; see also Kennedy Affidavit, Exhibits “B” and “C” and
Aff. of P. Henry, Exhibit “A,” ICOM, Tabs 2-4.

27 Kennedy Affidavit at para. 12, ABCO, Tab 10, p. 198.



21. While ClubLink argues that the operation of the golf course was a significant burden that
ClubLink would not have accepted without being able to convey the land to the City at no cost, the
record does not support this assertion. To the contrary, the ability to satisfy the open space
requirement by operating a golf course was something that Campeau, ClubLink’s predecessor in
interest, bargained for. The use of a portion of the lands as a golf course was viewed as “very
attractive” to Campeau, which believed that the golf course would “permit [them] to charge
residential builders and/or lot purchasers a premium for the houses or lots [they] wanted to sell
them.”?® In addition, Campeau also viewed the golf course as having a secondary benefit in that it

could earn revenue from operating the golf course.?

22. While ClubLink framed the potential off-ramp at s. 5(4) as a “significant benefit to it,”
common sense and the record in this case dictate otherwise. The ability to give away land at no cost
is hardly a significant benefit, nor is such referred to anywhere in the record. Moreover, ClubLink
ignores that it was obligated under s. 5(4) to search for someone to acquire or operate the golf course
before it could even avail itself of the opportunity to offer to convey the land to the City for free.
ClubLink’s argument also presumes that the City would have refused the conveyance of the land to

it at no cost. Again, this assumption belies common sense.*

23. While the Coalition submits that all of the Application Judge’s analysis with respect to
“inoperability” can be disregarded on account of having failed to apply the correct legal test, we
note that his finding that the so-called off-ramp at s. 5(4) was essential to the parties’ bargain flows
from an error of law (a failure to consider the factual matrix as set out in the record). As a finding

unsupported by the record, such would equally meet the palpable and overriding standard.

28 Kennedy Affidavit at para. 13, ABCO, Tab 10, p. 198.
2 Kennedy Affidavit at para. 13, ABCO, Tab 10, p. 198.
30 See Remittal Decision at paras. 48, 54-55, 58, 61, 81, ABCO, Tab 3, p. 38-40, 42, 46.
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V. A refusal to sever would result in an unjustified windfall to the developer and
invokes a policy consideration that justifies regard to homeowners’ interests

24. The most significant consequence of the Application Judge’s failure to apply the doctrine
of severance is that this allowed him to avoid considering whether simply declaring provisions
“inoperative” would result in a windfall for either party. The potential windfall to one of the parties

is the fourth factor that a court must consider when it is determining whether to sever.%

25. In this case, the issue of a potential windfall is determinative and swings the balance in
favour of severance. The finding that the portions of the Agreements relating to the protection of
open space within the golf course lands are void and unenforceable results in ClubLink being
unjustly enriched. On the contrary, severance allows the bargain to be maintained as much as

possible, while avoiding a windfall.

26. Pursuant to the Agreements, ClubLink could not merely develop the land or sell it,
unburdened, to a third party. It was required to operate the golf course, failing which it had to
attempt to find another buyer and, if one was not found, then it had to offer to convey the land to
the City at no cost. Only in the narrow circumstances where a buyer could not be found and the
City declined to accept the conveyance of the land did ClubLink have the right to develop or sell

the land, unburdened.

27. If ClubLink is permitted to have all its obligations under the Agreements to protect open
space within the golf course lands declared void, it will receive a massive windfall. It will have the
unconditional right to develop or sell the land. This is not what Campeau bargained for. It bargained
for development approval (from the City) and increased property values (paid by homebuilders and

the eventual homeowners), in exchange for the 40% principle.

8L Transport North American at paras. 42, 46, AOI, Tab 5, p. 244-45, 248.
9
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28. The 40% principle was expressly included for the benefit of the surrounding lots and
subsequent homeowners that purchased them. In this regard, s. 7 of the 1988 Agreement expressly
states that the 1981 and 1988 Agreements “shall enure to the benefit of and be binding upon the
respective successors and assigns of Campeau and the City and shall run with and bind the Current

Lands for the benefit of the Kanata Marchwood Lakeside Community.”*?

29. The Coalition includes many of the purchasers who directly or indirectly purchased and

paid a premium for the houses or lots along the golf course. As recognized by MacLeod R.S.J.,

...[T]hese homeowners have a basis to be concerned about diminution of property values
and loss of green space. In addition, in my view, it is sufficient that the homeowners stand
to lose the benefit of 40% green space which they believe was guaranteed. The impact on
the nature and character of the neighbourhood if the development proceeds would
obviously be profound.3

30. The equities of this case strongly militate in favour of preserving the Agreements and the

bargain they represent.

PART IV — STATEMENT OF ADDITIONAL ISSUE(S)

N/A

PART V— ORDER REQUESTED

31. The Coalition respectfully requests that the appeal be allowed, the Remittal Decision be

set aside, and, in the alternative to the relief sought by the City, a Judgment be granted as follows:

a. The obligations of Clublink Corporation ULC to preserve the golf course lands as open
space remain valid and enforceable;*

b. The Coalition be granted its costs in this appeal and in the second attendance in this
application in the Court below; and

c. Such further relief as counsel may request and this Court deems just.

32 Agreement between Campeau and Kanata dated December 20, 1988 [1988 Agreement], ABCO, Tab 13, p. 242
[emphasis added].

33 Intervention Decision at para. 16, AOI, Tab 1, p. 9.

34 In accordance with our proposed severed Agreements: ICOM, Tabs 5-9.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12" day of June 2024.

Alyssa Tomkins/Charles Daoust
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