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PART I - OVERVIEW 

1. The City’s and Coalition’s responding submissions ask that the doctrine of severance be 

applied. They say that the conveyance obligations in ss. 5(4) and 9 can be excised from the 1981 

40% Agreement without significantly affecting ClubLink’s golf course obligations. Respectfully, 

their submissions are not consistent with the facts and the law. Their requested approach would 

yield a result that is not consistent with fundamental principles of contract law. Among other 

things:   

(a) they attempt to confine the application of the severance doctrine only to cases of 

statutory illegality, contrary to a robust body of jurisprudence in which it is applied 

in various instances of common law unenforceability;  

(b) they seek to transform the 40% Agreement into a perpetual contract, which would 

require ClubLink to continue operating the golf course with none of the “off ramps” 

that envisage future changes in land use. This is not consistent with the express 

terms of the bargain; and  

(c) the Coalition now seeks to advance an entirely new legal theory to this 

proceeding—estoppel by convention—that was neither pleaded nor argued by any 

party at any stage of the proceedings. This submission is improper and unsupported 

on the record in any event.  



2 

  

PART II - REPLY TO THE CITY’S SUBMISSIONS  

A. SEVERANCE WOULD TRANSFORM 1981 40% AGREEMENT INTO A PERPETUAL CONTRACT 

2. The 1981 40% Agreement is not a perpetual contract. Nor did this Court find that it 

imposes an obligation on ClubLink to operate the golf course forever.1 To the contrary, this 

agreement sets out important off-ramps to ClubLink’s obligations in s. 5(1). Read holistically 

and in accordance with the principles of contractual interpretation, the provisions governing the 

golf course “provide a mechanism for the land to evolve beyond the open space purpose”.2  

3. The City’s perpetual contract jurisprudence does not apply. In Conseil Scolaire, the 

agreement in question required a municipality to provide snow-clearing and garbage removal to 

a school board, with no end date or right of termination.3 The decision in Thunder Bay concerned 

a contractual promise by a railway operator to give a municipality “the perpetual right to cross 

the said bridge for street railway, vehicle and foot traffic”.4 In both cases, the Court of Appeal 

held that the contracts impose perpetual obligations that could not be terminated upon reasonable 

notice. Neither contained “off ramps” that allow one party to stop carrying on an activity or 

providing a right to the other.  

4. In both cases, the Court’s analysis was based on a careful and thorough interpretation of 

the agreement, in order to determine the parties’ intentions and reasonable expectations at the 

time of contracting. In Thunder Bay, Laskin J.A. explained “the overriding principle . . . that the 

 
1 See, e.g., Application Decision para. 5 (“Within that space would be a golf course, to be operated in perpetuity, 
subject to certain alternative scenarios”, emphasis added); and para. 83 (“The potential for Kanata to become the 
owner of the Golf Course is nothing more than an ‘off ramp’ in the event that the operation of the golf course is not 
continued in accordance with the initial objective to operate the golf course in perpetuity.”) 
2 Application Decision, para. 78.  
3 Conseil Scolaire Catholique Franco-Nord v. Nipissing Ouest (Municipalité), 2021 ONCA 544.  
4 Thunder Bay (City) v. Canadian National Railway Company, 2018 ONCA 517.  

https://canlii.ca/t/jh715
https://canlii.ca/t/hsg90
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meaning of an agreement and the intent of the parties entering into it must be derived from the 

words the parties used and the context in which they used those words.”5  

5. The 1981 40% Agreement is fundamentally different from the contracts in Conseil 

Scolaire and Thunder Bay. In the immediate case, neither party intended nor reasonably expected 

that the golf course would necessarily continue to be operated as such forever. While section 

5(1) uses the term “in perpetuity”, the structure of the agreement provides for an evolution in 

land use upon certain events. That is what this Court held. Specifically, if Campeau or its 

successors “desire to discontinue” operating the golf course, and the City chooses either to refuse 

a conveyance of the land (ss. 5(4) and 5(5)), or accepts a conveyance but it later “ceases to be 

used for recreational and natural environmental purposes” (s. 9), the land reverts back to 

Campeau or its successor free and clear, and with no impediments on its ability to pursue an 

alternative land use. Section 5(5) of the 1981 40% Agreement specifically contemplates 

Campeau’s “right to apply for development of the golf course lands in accordance with the 

Planning Act” (emphasis added).  

6. The City’s approach eliminates any possibility of this evolving land use. Instead, it 

freezes these lands as a golf course for as long as the 40% Agreement remains in force—even if 

neither ClubLink nor the City wish to operate them as such. This is manifestly not the bargain 

reached between Campeau and Kanata in 1981. The term “in perpetuity” in s. 5(1) cannot 

overwhelm the interpretive analysis. The version of the contract that the City and Coalition urge 

upon this Court undermines the clear intentions of the contracting parties.  

 
5 Thunder Bay, para. 30.  

https://canlii.ca/t/hsg90
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7. Contrary to the submission at paragraph 35 of the City’s factum, ClubLink does not seek 

to “change the content” of the 40% Agreement or require that it be renegotiated. To the contrary, 

ClubLink asks the Court to find, based on the Court of Appeal’s holding, that the 

unenforceability of certain provisions in this contract cannot be read out of the parties’ 

agreements without fundamentally altering the terms of the agreement.  

B. SEVERANCE APPLIES TO AGREEMENTS THAT ARE UNENFORCEABLE FOR PERPETUITIES 

8. At paragraph 53 of its responding factum, the City argues that severance “has no 

application where a contractual term has become void for remoteness” because this doctrine 

applies only “to make an otherwise illegal contract legal”. It says that severance is limited to the 

context of statutory illegality—which the City says is not the case here, because ss. 5(4) and 9 do 

not contravene the Perpetuities Act on its “wait and see” approach.  

9. The result of the City’s submission is that these provisions are removed (i.e. ‘blue-

penciled’) from the agreement—but that ClubLink remains bound by everything else in the 40% 

Agreement, as if those provisions did not exist. For the reasons below, the City’s approach to 

severance is incorrect as a matter of law and finds no basis in principle or public policy.  

10. First, the severance doctrine is not confined to statutory illegality; it also applies in 

the context of common law unenforceability. This is consistently confirmed in the case law: 

(a) in Cora, the Ontario Court of Appeal made clear that severance is available “where 

part of a contract is unenforceable because enforcement would be contrary to 

statute or common law”;6  

 
6 2176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 152, para. 35, emphasis added.  

https://canlii.ca/t/ggn0h
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(b) in Shafron, the Supreme Court of Canada found a narrow scope for blue-pencil 

severance to cure an overly broad or ambiguous restrictive covenant, which is 

contrary to public policy and therefore unenforceable at common law. Nowhere did 

the Supreme Court say that severance was unavailable because the restrictive 

covenant did not violate a statutory rule;7 and  

(c) in Ratnanather, this Court confirmed that severance applies beyond cases of 

statutory illegality, including in the context of contracts that are void for uncertainty:  

The doctrine of severance has been applied to "illegal" 
contracts to separate legal from objectionable parts of a 
contract: G.H.L. Fridman, The Law of Contracts in 
Canada, 3rd ed. 

Why should not the same reasoning be applied to separate 
unenforceably vague sections from the contract? In each 
case one severs that part of the agreement which the court 
will not enforce. If the court will enforce the remainder of a 
contract when the severed part was unenforceable because 
it violated substantive law, surely it offends no policy to 
enforce a remainder when the severed part was 
unenforceable only because of the parties' failure to define 
their bargain with enough precision.8(Emphasis added.)  

11. In each of these cases, the Court applied the doctrine to sever unenforceable terms that 

could be removed without affecting the substance of the bargain. The City’s submission identifies 

no principle or policy reason why this doctrine should be confined only to cases of statutory 

prohibition, and not those involving a prohibition at common law as well. None of the cases cited 

above draw such a distinction either.  

12. Second, the rule against perpetuities is a common law rule of public policy, not a 

statutory prohibition. The City argues that the provisions of ss. 5(4) and 9 are not “illegal”—

 
7 Shafron v. KRG Insurance Brokers (Western) Inc., 2009 SCC 6, para. 36.  
8 Ratnanather v. Kosalka (1995), 24 O.R. (3d) 326; 1995 CanLII 7075 (S.C.), p. 10.  

https://canlii.ca/t/226fm
https://canlii.ca/t/1vt6d
https://www.canlii.org/en/on/onsc/doc/1995/1995canlii7075/1995canlii7075.pdf
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and therefore not subject to the severance doctrine—because they technically do not offend the 

Perpetuities Act on its “wait and see” approach. But this ignores the fact that the underlying rule 

against perpetuities is a common law rule of public policy “created because judges were 

concerned about uncertainty regarding the ownership of assets.”9 The effect of the Perpetuities 

Act is simply that this rule “continues to apply in Ontario, save as specifically modified or 

changed” by the statute.10 But the rule against perpetuities remains a common law rule—just 

like the unreasonable restrictive covenant in Shafron and the uncertain contractual term in 

Ratnanather.  

13. What this means is that a contingent interest that vests outside the perpetuity period is 

void and unenforceable at common law, subject to modifications in the Perpetuities Act. The 

effect of the “wait and see” approach in s. 3 of the Act is that ss. 5(4) and 9 were initially valid, 

but became void and unenforceable upon the expiry of the perpetuity period.  

14. The City’s submission that “the 1981 Agreement was at no time contrary to statute” 

(para. 42) therefore ignores the common law basis of the rule against perpetuities, and does not 

assist in its narrow “statutory illegality” argument. The principles of severance apply to the 

offending provisions in this case in the same way as they apply to common law unenforceability 

generally.  

15. Third, there is no merit to the City’s illusory distinction between “voidness” and 

“unenforceability”. At paragraphs 62 and 63 of its factum, the City argues that severance 

applies where “a term is contrary to statute and thereby unenforceable”—but not where “a term 

 
9 A.H. Oosterhoff et al, Oosterhoff on Trusts, p. 578 (attached as Tab 1).  
10 Quercus Algoma Corporation et al. v. Algoma Central Corporation, 2021 ONSC 2457, para. 20. Section 2 of the 
Perpetuities Act states that “Except as provided by this Act, the rule of law known as the rule against perpetuities 
continues to have full effect”.  

https://canlii.ca/t/jf5pd
https://www.ontario.ca/laws/statute/90p09
https://www.ontario.ca/laws/statute/90p09
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is void by virtue of a statutory provision” because in such cases “the legislature has spoken.” 

This is again incorrect as a matter of law for at least two reasons:  

(a) The legislature in this case has not prescribed any remedy for the question before 

this Court. The Perpetuities Act says nothing about severance, or the impact that a 

void property interest may have on the enforceability of other parts of the 

instrument. Such questions are determined by the severance doctrine; and  

(b) The concept of ‘unenforceability’ does not arise only in the statutory context. In 

Israel Estate, the Court of Appeal confirmed that a purchase option was “void and 

unenforceable under the rule against perpetuities” because it gave an immediate 

interest in land that did not vest within the applicable 21-year period.11 Similarly, 

the Supreme Court of Canada in Shafron held that “[a]n ambiguous restrictive 

covenant will be prima facie unenforceable because the party seeking enforcement 

will be unable to demonstrate reasonableness in the face of an ambiguity.”12 And 

even the Court of Appeal in the present case confirmed that ss. 5(4) and 9 of the 

1981 40% Agreement are “void and unenforceable as being contrary to the rule 

against perpetuities because the City’s right to call upon a conveyance of the golf 

course lands did not vest during the perpetuity period.”13 In none of these cases did 

the Court’s finding of unenforceability depend on a breach of statute. Nor do they 

say that contractual “voidness” and “unenforceability” are mutually exclusive.    

 
11 2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409, para. 5.  
12 Shafron, para. 27.  
13 Appeal Decision, para. 11.  

https://canlii.ca/t/grv4r
https://canlii.ca/t/226fm
https://canlii.ca/t/jkvg7
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16. Nothing in the City’s submission allows the Court to circumvent the severance analysis, 

which must be undertaken to fully resolve the question remitted by the Court of Appeal. This 

Court must determine whether the parties’ bargain concerning the golf course can be sensibly 

enforced without the benefit of ss. 5(4) and 9 of the 1981 40% Agreement. They cannot, for all 

the reasons in ClubLink’s main factum on severance.   

C. NO MERIT TO THE CITY’S IN TERROREM  SUBMISSION  

17. At paragraph 43 of its factum, the City suggests that “chaos would result” if this Court 

accepts the general rule that, where part of a contract is unenforceable at common law, the entire 

contract fails unless it can be saved by the doctrine of severance. No authority is cited for this in 

terrorem submission. To the contrary, this general rule was confirmed by the Court of Appeal in 

Cora,14 and cited by the Coalition at para. 7 of its responding factum.15  

18. Nor would any “chaos” result if the City’s approach to severance were found to be 

inappropriate in this case. ClubLink is not asking to unwind the entire bargain giving rise to the 

40% Agreement, reverse the land use designation or seek the return of any land conveyed by 

Campeau to Kanata or to third parties.   

19. Instead, the finding that ClubLink seeks is narrow and limited only to the continued 

operation of the golf course. It has no effect on the City’s official plan or zoning by-laws, or on 

ownership of the stormwater management ponds or lands dedicated as parks. ClubLink would be 

free to continue operating the golf course if it chose to do so.  

 
14 Cora, para. 35: “Where part of a contract is unenforceable because enforcement would be contrary to statute or 
the common law, rather than setting aside the entire contract, courts may sever the offending provisions while 
leaving the remainder of the contract intact”.  
15 Coalition Factum, para. 7: “Where part of a contract is unenforceable because enforcement would be contrary to 
statute or common law, it may not be necessary to set aside the entire contract. Rather, courts may sever the 
offending provisions while leaving the remainder of the contract intact” (citing Cora, paras. 35-36).  

https://canlii.ca/t/ggn0h
https://canlii.ca/t/ggn0h
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D. FINDINGS ON SEVERANCE ARE WITHIN THE COURT’S JURISDICTION  

20. None of the parties contest this Court’s jurisdiction to consider the issue of severance that 

was remitted by the Court of Appeal. But at the outset of its factum, the City suggests that it did 

not seek declaratory relief in respect of certain contracts at issue, and that “no party asked the 

Court for relief by way of severance”.16  

21.  There is no jurisdictional impediment to this Court considering the effect of the 

unenforceable ss. 5(4) and 9 on the balance of the parties’ contractual relationship. To the 

contrary, a determination on this point is necessary to the relief pleaded by the City. Specifically, 

a declaration that s. 3 of the Assumption Agreement “remain[s] valid and enforceable” requires 

the Court to consider the validity and enforceability of the underlying 40% and Golf Club 

Agreements. In other words, it is necessary for the City to prove that all contracts are valid and 

enforceable in order to succeed on its pleaded relief. It bears the burden of proving that ss. 5(4) 

and 9 can be severed without fundamentally altering ClubLink’s golf course obligations.  

22. In any event, the severance issue was fully briefed and argued before this Court and the 

Court of Appeal, without any jurisdictional objection from the City or the Coalition. Nor was 

there any requirement for ClubLink to bring a cross-application in order to engage the severance 

issue. Instead, it is the City that bears the burden of proving the enforceability of its contractual 

relationship with ClubLink. This Court can and must make findings on the severance doctrine, in 

order to fully and completely decide the issues in the City’s application. This is precisely why 

this issue was remitted by the Court of Appeal: 

[70]      Moreover, the focus of the submissions before this court 
was on the validity and enforceability of ss. 5(4) and 9 of the 1981 
Agreement. We do not have the benefit of the application judge’s 
findings on the larger question raised by ClubLink. And, in my 

 
16 City’s Responding Factum, paras. 2-3.  
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opinion, the determination that ss. 5(4) and 9 of the 1981 
Agreement are void and unenforceable may affect provisions of 
not simply the 1981 Agreement but also the 1985 and 1988 
Agreements, as well as the Assumption Agreement. In my view, if 
the parties cannot agree, this larger question should be remitted to 
the application judge for determination.17  

PART III - REPLY TO THE COALITION’S SUBMISSIONS  

A. OPEN SPACE STILL PROTECTED UNDER THE 1981 40% AGREEMENT   

23. Throughout its submission, the Coalition urges this Court to invoke the doctrine of 

severance in order to preserve what it calls the “core of the bargain”: the protection of open 

space for recreation and natural environmental purposes. But a finding that the golf course 

provisions are unenforceable does not reverse the entire 40% bargain. It leaves intact all parks, 

open space buffers, natural environmental areas and walkway links that remain protected under 

the 40% Agreement.18  

24. The only effect of a finding of unenforceability is that the for-profit, members’ only golf 

club no longer needs to be operated as such, as it has for the past forty years, and well beyond the 

expiry of the governing perpetuity period. All other lands set aside for natural environmental 

purposes and open space will remain.   

B. ESTOPPEL ARGUMENT IS IMPROPER & UNTENABLE IN ANY EVENT    

25. Beginning at paragraph 28 of its factum, the Coalition advances a novel argument that 

was not asserted at any stage of the proceedings: that ClubLink is “estopped from contesting the 

validity and enforceability of the agreements establishing the 40% principle”. This argument 

raises serious notice and procedural fairness concerns, is not a proper response to ClubLink’s 

 
17 Appeal Decision, para. 70.  
18 1988 40% Agreement, Exhibit “J” to the Adams-Wright Affidavit (AR, Tab 2J, p. 323).  

https://canlii.ca/t/jkvg7
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submissions on severance, and impermissibly attempts to broaden the scope of the City’s 

application. Specifically:  

(a) the Coalition’s late-breaking estoppel argument violates the terms of its intervention. 

In granting the Coalition leave to intervene, Justice MacLeod stipulated that it 

“cannot add new issues to the application”;19  

(b) estoppel was not pleaded by any party, and no evidence was adduced on this point. 

The Coalition did not give notice that it would raise this new issue in its motion to 

intervene and did not advance it at any stage before this Court or the Court of 

Appeal; and  

(c) this argument also goes well beyond the narrow severance issue remitted by the 

Court of Appeal. It does not respond to any point of law argued in ClubLink’s 

factum. It is an improper attempt to bootstrap an entirely new legal theory to this 

proceeding, almost two years after the City’s application was decided by this Court. 

26. Regardless, the Coalition cannot meet its high burden of proving estoppel by convention. 

Contrary to paragraph 30 of the Coalition’s factum, ClubLink gave no “manifest representation 

by statement or conduct” to surrounding residents that the entirety of the 40% Agreement was 

valid and enforceable, or that the golf course would operate in perpetuity.20 To the contrary, ss. 

5(4) and 5(5) of the 1981 40% Agreement make clear provision for an evolution in land use on 

the golf course if neither Campeau or Kanata wished to continue operating it as such.21 The 

 
19 City of Ottawa v. Clublink Corporation ULC, 2019 ONSC 7470, para. 26.  
20 Ryan v. Moore, 2005 SCC 38, para. 59.  
21 Application Decision, para. 78. 

https://canlii.ca/t/j48zt
https://canlii.ca/t/1l0b1
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Coalition adduced no evidence of any “shared assumption” between ClubLink and the 

surrounding residents that the latter’s homes would always back on to a golf course.    

27. The Coalition has also not established any detrimental reliance on the part of its 

members. Beyond Ms. Ramsay saying that she paid an unspecified “premium” for her house 

back in 2010, nothing in the record demonstrates how the 40% Agreement affected the price of 

homes backing on to the private golf course or how they would be negatively affected if the golf 

course provisions were found to be unenforceable. Nor has the Coalition demonstrated why any 

of this matters to the legal effect of the unenforceable ss. 5(4) and 9 on the balance of the 

agreements as they relate to the golf course.   

28. Finally, the Coalition does not cite a single precedent where estoppel by convention was 

used to preserve contractual obligations that would otherwise be unenforceable under the rule 

against perpetuities. The latter is a longstanding rule of public policy, and there is no principle or 

authority that allows Courts to disregard its effect on a contract in the way urged upon this Court 

by the Coalition.   

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19th day of July, 2022. 
 
 
  
 John Carlo Mastrangelo 
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Perpetuities Act, R.S.O. 1990, c. P.9 

Rule against perpetuities to continue; saving 

2 Except as provided by this Act, the rule of law known as the rule against perpetuities 
continues to have full effect.
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