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PART I - OVERVIEW 

1. By order of the Ontario Court of Appeal, the only remaining issue before this Court in the 

City’s application is as follows: 

Does the invalidity and unenforceability of ss. 5(4) and 9 of the 

1981 40% Agreement affect the validity or enforceability of the 

40% Agreement, the Golf Club Agreement, and/or the Assumption 

Agreement? 

2. The answer is yes, because the severance doctrine has no application here. Sections 5(4) 

and 9 cannot be excised from the agreements governing the golf course without fundamentally 

altering the bargain reached between Campeau and Kanata in the 1980s. Doing so would 

effectively saddle ClubLink with an obligation to continue operating the golf course with no 

“off-ramps”, and leave no possibility for the evolution in land use that was contemplated by the 

parties to the 1981 40% Agreement.  

3. The parties’ agreements cannot be changed in this way. It cannot be said that Campeau 

and Kanata would have unquestionably agreed to a contractual arrangement—embodied in the 

40% Agreement and the Golf Club Agreement (both defined below)—without the conveyance 

obligations that were found unenforceable as contrary to the rule against perpetuities. The high 

test for triggering the severance doctrine is not satisfied.   

4. The non-application of the severance doctrine produces no injustice.  Campeau and its 

successors have abided by the 40% principle and golf course obligations for over 40 years. The 

community has enjoyed whatever benefits are offered by a private, members’ only golf course 

throughout this time. But upon expiry of the perpetuity period, ClubLink lost the benefit of 

important provisions in the 1981 40% Agreement, leaving a contractual arrangement that can no 

longer be sensibly enforced.  
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5. The result is that neither the 40% Agreement nor the Golf Club Agreement are 

enforceable to the extent that they apply to the golf course lands. Schedule “C” sets out the 

provisions of the 1981 and 1988 40% Agreements, the 1985 and 1988 Golf Club Agreements, 

and the Assumption Agreement, that are interconnected with and tainted by the unenforceability 

of ss. 5(4) and 9 of the 1981 40% Agreement.  

PART II - SUMMARY OF FACTS 

A. CAMPEAU’S DEVELOPMENT PROPOSAL 

6. In 1979, Campeau owned approximately 1,400 acres of largely undeveloped land in 

Kanata, which included a nine-hole golf course and farmer’s fields. Campeau proposed to develop 

most of these lands for residential uses in what would become known as the Marchwood-Lakeside 

Community.1  

7. In order to pursue its development plans, Campeau required amendments to the official 

plans of the former City of Kanata and the Regional Municipality of Ottawa-Carleton.2 To gain 

support for its development project, Campeau proposed reserving approximately 40% of 

“attractive” lands as open space. This was far more than the 5% that the municipalities could 

require for parkland dedication as a condition of approval of a subdivision plan.3 Both Kanata 

and the Regional Municipality accepted this proposal.  

8. On May 26, 1981, Campeau and Kanata executed an agreement that “confirm[ed] the 

principle” that approximately 40% of the total development area would be left as open space for 

                                                 
1 Affidavit of Donald Kennedy, dated October 25, 2019 (“Kennedy Affidavit”), paras. 9 & 11 (AR, Tab 6, p. 1572).  
2 Kennedy Affidavit, paras. 3, 10 (AR, Tab 6, pp. 1571-1572).  
3 Kennedy Affidavit, para. 15 (AR, Tab 6, p. 1574); Campeau Master Script, dated May 13, 1980, attached as Exhibit 

“B” to the Kennedy Affidavit (AR, Tab 6B, p. 1586).  



3 

  

recreation and natural environmental purposes (the “1981 40% Agreement”).4 Kanata’s official 

plan was amended shortly thereafter to permit Campeau’s development project.  

B. THE 1981 40% AGREEMENT 

9. Section 3 of the 1981 40% Agreement confirms the “principle” that “approximately forty 

(40%) percent of the total development area . . . shall be left as open space for recreation and 

natural environmental purposes.” These open space and recreational lands would include an 18-

hole golf course owned and operated by Campeau, as well as stormwater management lands, 

natural environmental areas and land for parks that Campeau would convey to Kanata. 

10. Section 5 of the 1981 40% Agreement pertains to the golf course. Subsection (1) states 

that the lands in question “shall be operated by Campeau as a golf course in perpetuity.” 

Campeau may sell the golf course—provided only that “the new owners enter into an agreement 

with Kanata providing for the operation of the golf course in perpetuity,” upon the same terms 

and conditions as Campeau (s. 5(2)). If Campeau receives an offer to purchase the golf course, 

Kanata has a right of first refusal on the same terms and conditions (s. 5(3)). 

11. Section 5(4) of the 1981 40% Agreement states that, if Campeau desires to cease 

operating the golf course and cannot find another party to acquire or operate it, then Campeau 

must “convey the golf course (including lands and buildings) to Kanata at no cost.” If Kanata 

accepts the conveyance, it must “operate or cause to be operated the land as a golf course subject 

to the provisions of paragraph 9.” If Kanata refuses the conveyance, then “Campeau shall have 

the right to apply for development of the golf course lands in accordance with The Planning Act, 

notwithstanding anything to the contrary contained in this agreement” (s. 5(5)).  

                                                 
4 40% Agreement, attached as Exhibit “F” to the affidavit of Eileen Adams-Wright, dated October 24, 2019 (“Adams-

Wright Affidavit”) (AR, Tab 2F, pp. 48-62).  
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12. Sections 6 to 8 require Campeau to convey lands to Kanata for stormwater management, 

natural environmental areas and land for park purposes at no cost, once the specific areas were 

capable of definition.  

13. Section 9 addresses Kanata’s ownership of land subject to the 40% principle. It states that 

if Kanata ceases to use such land for recreation and natural environmental purposes, then it “shall 

reconvey it to Campeau at no cost.” 

C. SUBSEQUENT AGREEMENTS BETWEEN CAMPEAU AND KANATA 

14. When they entered into the 1981 40% Agreement, it was clear that further agreements 

would be necessary to fully implement the 40% principle and provide for the construction and 

operation of the golf course. This is reflected in s. 10 of the agreement: 

It is the intent of the parties that this agreement shall establish the 
principle as proposed by Campeau to provide 40% of the land in 
the ‘Marchwood Lakeside Community’ as open space, however, as 
development occurs and plans are finalized, further agreements 
concerning specific open space areas may be required to 
implement this principle and to provide for the construction of 
works in the area. [Emphasis added.]  

15. In the ensuing seven years, Campeau and Kanata entered into three related contracts that 

applied to the golf course lands: 

(a) on June 10, 1985, Campeau and Kanata entered into an agreement identifying the 

specific lands on which Campeau would operate the 18-hole golf course in 

connection with Campeau’s development in the Marchwood-Lakeside Community, 

as set out in the 1981 40% Agreement (the “1985 Golf Course Agreement”). The 

purpose of this agreement was to define “the improvements and in particular the 
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size, location and required safety measures for the Kanata Golf Course.” It was 

registered on title to the subject lands;5  

(b) on December 20, 1988, the parties amended the 1981 40% Agreement to release 

“excess lands” in the Marchwood-Lakeside Community that are not subject to the 

40% principle (the “1988 40% Agreement”). Section 5 also confirms that, “in the 

event of any sale of the current lands . . . the purchaser shall enter into an agreement 

with the City providing for the assumption of obligations under the [1981 40% 

Agreement] and this Agreement” (together, the “40% Agreement”);6  

(c) very shortly thereafter, on December 29, 1988, Campeau and Kanata entered into a 

similar amendment that limited the scope of the 1985 Golf Club Agreement only to 

the lands on which Campeau maintained the golf course (the “1988 Golf Club 

Agreement”). Section 4 echoes the 40% Agreement, requiring that “any sale of the 

golf course . . . be subject to the purchaser entering into an agreement with the City 

providing for the operation of the golf course in perpetuity and for the assumption 

of all other obligations of Campeau under the [1985] Golf Club Agreement and this 

Agreement” (together, the “Golf Club Agreement”).7  

16. These four contracts are, on their face, interconnected and closely related. Together, they 

form a family of agreements that set out the 40% principle, as well as the terms and limits of 

Campeau’s obligation to maintain the golf course. They incorporate and refer explicitly to one 

                                                 
5 1985 Golf Club Agreement, attached as Exhibit “G” to the Adams-Wright Affidavit (AR, Tab 2G, pp. 63-80).  
6 1988 40% Agreement, attached as Exhibit “J” to the Adams-Wright Affidavit (AR, Tab 2J, pp. 288-301).  
7 1988 Golf Club Agreement, attached as Exhibit “I” to the Adams-Wright Affidavit (AR, Tab 2I, pp. 302-345). 
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another, and must necessarily be read together in order to completely understand the parties’ 

bargain.  

D. CLUBLINK ACQUIRES GOLF COURSE; ASSUMES OBLIGATIONS UNDER 40% AGREEMENT  

17. In 1996, ClubLink Capital Corporation entered into an agreement with Campeau’s 

successor-in-title to purchase various assets, including the golf course lands. By agreement dated 

November 1, 1996 (the “Assumption Agreement”), ClubLink Capital agreed that Campeau’s 

liabilities and obligations under the 40% Agreement and the Golf Club Agreement “apply to and 

bind [ClubLink] in the same manner and to the same effect as if [ClubLink] had executed the 

same in the place and stead of Campeau.”8 ClubLink Capital subsequently amalgamated with 

other companies to form the respondent, ClubLink Corporation ULC.9  

18. In 2001, Kanata and other municipalities were dissolved and the Applicant, City of 

Ottawa (the “City”), was constituted in their place.10  

E. CLUBLINK EXPLORES REDEVELOPMENT OPTIONS  

19. ClubLink has owned and operated the golf course since 1997 as a private members’ club. 

It enjoyed its peak of popularity in 2005, following which membership levels and entrance fees 

decreased considerably.11  

                                                 
8 Assumption Agreement, attached as Exhibit “S” to the Adams-Wright Affidavit (AR, Tab 2S, pp.787-796). 
9 January 1, 2005 Articles of Amalgamation, attached as Exhibit “T” and Application to Change Name, attached as 

Exhibit “U”, to the Adams-Wright Affidavit (AR, Tabs 2T and 2U, pp. 797 & 856). 
10 Affidavit of Derrick Moodie, dated October 24, 2019  (“Moodie Affidavit”), para. 13 (AR, Tab 4, pp. 1276-1277). 
11 Affidavit of Brent Deighan, dated December 13, 2019 (“Deighan Affidavit”), paras. 2-5, 7, 9-11 (AR, Tab 9, pp. 

1699-1702). 
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20. In December 2018, ClubLink announced that it would “pursue options for alternative use

of the golf course lands.” ClubLink noted the declining interest in golf and the fact that golf 

courses across the country were struggling.12  

21. In October 2019, ClubLink submitted planning applications to the City for a zoning by-

law amendment and approval for a plan of subdivision to permit the redevelopment of the golf 

course lands into a residential subdivision with recreational space, consistent with the highest 

and best use of the land, and in conformity with the City’s current Official Plan.13 These 

applications did not evidence a “desire to discontinue” operating the golf course for the purpose 

of s. 5(4) of the 1981 40% Agreement. 

22. ClubLink’s planning applications envision the redevelopment of the golf course into a

residential subdivision with approximately 1,500 dwelling units, consisting of detached homes, 

townhouses, and mid-rise apartments. They also provide for significant amounts of new, 

permanent, publicly accessible greenspace—including new public parks and  stormwater 

management ponds surrounded by greenspace. None of these facilities exist on ClubLink’s 

private-members’ golf course.14  

F. THE CITY’S APPLICATION & JUDICIAL HISTORY

23. Shortly after ClubLink submitted its planning applications, the City commenced this

expedited application, seeking: 

(a) a declaration that the obligations of ClubLink in s. 3 of the Assumption Agreement

and the underlying 40% Agreement remain valid and enforceable;

12 ClubLink Press Release, December 14, 2018, attached as Exhibit “F” to the Moodie Affidavit (AR, Tab 4F, p. 1426). 
13 Moodie Affidavit, paras. 29-32, 35 (AR, Tab 4, pp. 1280-1281). 
14 Affidavit of Beth Henderson, dated December 13, 2019 (“Henderson Affidavit”), at paras. 3-7 (AR, Tab 10, pp. 

1718-1789); City of Ottawa v. ClubLink Corporation ULC, 2021 ONSC 1298 (“Application Decision”), paras. 42-43. 

https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
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(b) an order that ClubLink withdraw its planning applications, or convey the golf 

course lands to the City at no cost pursuant to s. 5(4) of the 1981 Agreement; and 

(c) a declaration that if the City accepts a conveyance of those lands, it is not obliged to 

operate them as a golf course pursuant to s. 7 and 9 of the 1981 Agreement and s. 

10 and 11 of the Assumption Agreement.15  

24. ClubLink opposed the City’s relief because, among other things, the 40% Agreement 

created contingent conveyance obligations respecting the subject lands that (a) violate the rule 

against perpetuities, and (b) cannot be severed from the balance of Campeau’s agreements with 

Kanata.  

25. This Court held that the rule against perpetuities does not apply, and concluded that the 

1981 40% Agreement continues to be a valid and binding contract (the “Application Decision”).16  

26. In November 2019, the Ontario Court of Appeal allowed ClubLink’s appeal and held that 

ss. 5(4) and 9 create contingent property interests that are void for perpetuities. But the Court 

declined to consider the severance doctrine. Instead, it ordered that—absent agreement between 

the parties—this Court determine whether any other provisions of the 40% Agreement, Golf 

Club Agreement or Assumption Agreement are affected by the invalidity and unenforceability of 

ss. 5(4) and 9 of the 1981 40% Agreement.17  The parties did not agree on the impact of the 

Ontario Court of Appeal’s decision on the provisions of these other agreements.   

27. On March 22, 2022, the Ontario Land Tribunal approved ClubLink’s applications for 

zoning by-law amendments and a draft plan of subdivision, subject to certain conditions.  

                                                 
15 Notice of Application, para. 1 (AR, Tab 1, p. 3).  
16 Application Decision, para. 178.   
17 Ottawa (City) v. ClubLink Corporation ULC, 2021 ONCA 847, para. 70. 

https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
https://www.canlii.org/en/on/onca/doc/2021/2021onca847/2021onca847.pdf
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PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES 

A. STATEMENT OF ISSUES  

28. The Ontario Court of Appeal remitted a single issue for this Court’s determination:  

Does the invalidity and unenforceability of ss. 5(4) and 9 of the 
1981 40% Agreement affect the validity or enforceability of all or 
any part the 40% Agreement, the Golf Club Agreement, and/or the 
Assumption Agreement?  

29. The answer is yes.  The unenforceable conveyancing obligations in ss. 5(4) and 9 are 

foundational to the parties’ agreement respecting the 40% principle and the obligation to operate 

and maintain the subject lands as a golf course. They provide important “off-ramps” to 

ClubLink’s obligation to operate the golf course, and cannot be severed without fundamentally 

altering the parties’ bargain. The result is that the underlying 40% Agreement and Golf Club 

Agreement are invalid and unenforceable in their entirety to the extent they impose on ClubLink 

obligations in relation to the golf course, including the obligation to operate it as such indefinitely.  

B. SECTIONS 5(4) AND 9 CANNOT BE SEVERED FROM THE 1981 40% AGREEMENT 

30. As set out below, where Courts find parts of a contract unenforceable, the general rule is 

that the entire contract fails and is unenforceable.  

31. The doctrine of severance allows the Court to effectively “cut off” void or illegal 

contractual terms from the rest of an otherwise valid agreement. In Cora, the Ontario Court of 

Appeal explained that “[w]here part of a contract is unenforceable because enforcement would 

be contrary to statute or the common law, rather than setting aside the entire contract, courts may 

sever the offending provisions while leaving the remainder of the contract intact.”18  

                                                 
18 2176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 152, para. 35.  

https://www.canlii.org/en/on/onca/doc/2015/2015onca152/2015onca152.pdf
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32. The test for severance is stringent and onerous. The party seeking to sever void or

unenforceable provisions from the balance of the contract bears the burden of proving that the 

remaining obligations “can fairly be said to be a sensible and reasonable obligation in itself such 

that the parties would unquestionably have agreed to it without varying any other terms of the 

contract or otherwise changing the bargain.”19 The test is “whether [the invalid provisions] are in 

substance so connected with the [other provisions] as to form an indivisible whole which cannot 

be taken to pieces without altering its nature”20: 

. . . The courts have always resisted rewriting a contract that the 
parties have made. No doubt they will continue to do so. So . . . the 
courts will only sever the covenant and expunge a part of it if the 
obligation that remains can fairly be said to be a sensible and 
reasonable obligation in itself and such that the parties would 
unquestionably have agreed to do it without varying any other 
terms of the contract or otherwise changing the bargain. It is only 
if they had been told when they made the contract that they could 
not have what they had drafted but could have the portion that 
would remain after the severance and expungement, and, only if in 
those circumstances they would both have readily agreed to the 
severance and expungement without any other change in the 
contract, that any request for severance can succeed. It is in that 
context that reference is made in the cases to severing and 
expunging merely trivial or technical parts of an invalid covenant, 
which are not part of the main purport of the clause, in order to 
make it valid.21 

33. The reason this doctrine is stringent and invoked only sparingly is out of “concern that

enforcing the agreement after excising the term may work an unfairness on the party that inserted 

the term.”22 In Transport North American, the Supreme Court of Canada explained that the 

removal of terms from an agreement “will often fundamentally alter the consideration associated 

with the bargain and do violence to the intention of the parties,” resulting in the courts “making a 

19 Canadian American Financial Corp. (Canada) Ltd. v. King (1989), 60 D.L.R. (4th) 293 (B.C.C.A.), at para. 48, 

emphasis added.  
20 McFarlane v. Daniell (1938), 38 S.R. 337 (N.S.W. Dist. Ct. App.), p. 345, cited in Transport North American 

Express Inc. v. New Solutions Financial Corp., 2004 SCC 7, para. 55. 
21 Canadian American Financial, para. 48, emphasis added. 
22 J.D. McCamus, The Law of Contracts (2nd ed., 2012), at p. 446. 

https://www.canlii.org/en/on/onca/doc/2015/2015onca152/2015onca152.pdf
https://www.canlii.org/en/bc/bcca/doc/1989/1989canlii252/1989canlii252.pdf
https://nswlr.com.au/view-pdf/38-SR-NSW-337
https://www.canlii.org/en/ca/scc/doc/2004/2004scc7/2004scc7.pdf
https://www.canlii.org/en/bc/bcca/doc/1989/1989canlii252/1989canlii252.pdf
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new agreement for the parties.” The parties’ right to “freely contract and choose the words that 

determine their obligations and rights” means that courts must “be restrained in their application 

of severance.”23  

34. This same concern arises here. The effect of excising the invalid conveyancing 

obligations in ss. 5(4) and 9 of the 1981 40% Agreement is to fundamentally alter the core of the 

original parties’ bargain in a manner not permitted by the doctrine of severance. These 

provisions are neither “trivial” nor “ancillary” to ClubLink’s contractual obligations under this 

family of agreements.   

(i) Section 5(4) is Integral to Agreement on the Golf Course  

35. Section 5(4) of the 1981 40% Agreement is an important escape mechanism to the 

landowner’s obligation to operate the 18-hole golf course “in perpetuity” under s. 5(1). In the 

event the lands are to no longer be operated as a golf course, this provision gives the landowner a 

right to convey the lands to Kanata at no cost:  

5(4) In the event that Campeau desires to discontinue the 
operation of the golf course and it can find no other persons to 
acquire or operate it, then it shall convey the golf course (including 
land and buildings) to Kanata at no cost and if Kanata accepts the 
conveyance, Kanata shall operate or cause to be operated the land 
as a golf course subject to the provisions of paragraph 9.24  

36. Section 5(4) is the culmination of a layered structure to the ownership and management 

of the golf course lands set out in s. 5 of the 1981 40% Agreement. Section 5(5) contemplates 

that even Kanata may have no desire to assume the obligation of operating the golf course, in 

which case it may refuse the conveyance under s.5(4) and “Campeau shall have the right to apply 

                                                 
23 Transport North American, paras. 28 & 30, emphasis added.  
24 40% Agreement, attached as Exhibit “F” to the Adams-Wright Affidavit (AR, Tab 2F, p. 51). 

https://www.canlii.org/en/ca/scc/doc/2004/2004scc7/2004scc7.pdf
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for development of the golf course lands […] notwithstanding anything to the contrary contained 

in this agreement.”25  

37. Sections 5(4) and 5(5) make clear that the parties neither bargained for nor reasonably

expected that Campeau would be bound to operate a golf course on the lands forever. They act as 

an essential counterweight to the otherwise onerous obligation in s. 5(1) and, when triggered, 

allow the lands to meet their highest and best use. This was recognized in the Application 

Decision, where this Court held that s. 5(4) is “a mechanism which prevents the lands from 

falling into a vacuum of uncertainty, should Campeau desire to discontinue the operation of the 

golf course.”26 

(ii) Section 9 is Integral to the 40% Principle

38. Section 9 also operates as a counterweight to the 40% principle set out in s. 3 of the 1981

40% Agreement. While ownership of the golf course was to remain with Campeau or its 

successors, Kanata took title to open space lands from Campeau for the stormwater management 

system under s. 6, the natural environmental areas under s. 7 and the land for park purposes 

under s. 8. The purpose of s. 9 was to hold Kanata to its end of the bargain, and provide 

Campeau with an immediate proprietary remedy in the event that Kanata decided to use the lands 

other than for recreation and natural environmental purposes:  

9. In the event that any of the land set aside for open space for
recreation and natural environmental purposes ceases to be used
for recreation and natural environmental purposes by Kanata then
the owner of the land, if it is Kanata, shall reconvey it to Campeau
at no cost unless the land was conveyed to Kanata as in accordance
with Section 33(5)(a) or 35b of The Planning Act.27

25 40% Agreement, attached as Exhibit “F” to the Adams-Wright Affidavit (AR, Tab 2F, p. 51) 
26 Application Decision, para. 77.  
27 40% Agreement, attached as Exhibit “F” to the Adams-Wright Affidavit (AR, Tab 1F, p. 52) 

https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
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39. In the Application Decision, this Court recognized that s. 9 of the 1981 40% Agreement 

“provides a mechanism for the use of the land to evolve beyond the open space purpose” and 

intended to “allow for an alternate use of the land should Kanata change the anticipated use.”28 

In other words, it recognizes that the 40% principle is not set in stone, and allocates rights and 

obligations in order to accommodate changing land use.   

(iii) Severing ss. 5(4) and 9 Fundamentally Alters the Contractual Bargain 

40. In view of these important “off-ramps,” the parties to the 1981 40% Agreement cannot 

have intended that Campeau and its successors be bound to operate the golf course “in 

perpetuity.”29 Severing these provisions would destabilize the parties’ reasonable expectations 

by, under the terms of the existing agreement, saddling Campeau and its successors with a 

perpetual obligation to operate a golf course (or find a buyer willing to do the same), with no 

possibility of evolving land use, contrary to s. 5(5) of the 1981 40% Agreement. 

41. This is far from the bargain recorded in the 1981 40% Agreement, and there is no 

evidence that either party would have “unquestionably” agreed to these terms. The party seeking 

to engage the severance doctrine must establish that the offending provisions can be excised 

from the agreement without “rewrit[ing] the bargain.”30 In this case, severing ss. 5(4) and 9 of 

the 1981 40% Agreement does not “give effect to the intention of the parties when they entered 

into the contract” and ignores the “restrained” approach that Courts must take to the severance 

doctrine.31 It imposes an obligation on ClubLink that it never agreed to undertake, without 

                                                 
28 Application Decision, para. 77.  
29 In the Application Decision, this Court recognized that “[w]ithin that open space would be a golf course, to be 

operated in perpetuity, subject to certain alternative scenarios”: para. 5, emphasis added.  
30 Shafron v. KRG Insurance Brokers (Western) Inc., 2009 SCC 6, para. 2.  
31 Shafron, para. 32.  

https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
https://www.canlii.org/en/ca/scc/doc/2009/2009scc6/2009scc6.pdf
https://www.canlii.org/en/ca/scc/doc/2009/2009scc6/2009scc6.pdf
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escape mechanisms that were initially valid, but later became unenforceable at the expiry of the 

perpetuity period.  

42. The unenforceability of ClubLink’s golf course obligations under the 1981 40%

Agreement is consistent with the purpose of the rule against perpetuities: preventing land from 

being tied-up for excessively long periods of time. While the City and its residents have received 

whatever benefit the privately-owned golf course lands provided them for nearly 40 years, the 

public policy of maximizing the usefulness of developable lands must factor into the analysis 

after the expiry of the perpetuity period. This is a “relevant policy consideration” that the Court 

of Appeal said must be “consider[ed] when assessing whether and how to sever provisions.”32 As 

the Ontario Land Tribunal recently held in respect of ClubLink’s development applications: 

[76] The redevelopment will be in line with the provincial goal of
creating healthy, safe and complete communities. Existing
residents will benefit from the increased landscaping, the creation
of connected pathways and roads, preservation of wooded treed
areas, creation of public amenities, open spaces environments that
are revitalized that breathe new life into this community.

[77] New residents who purchase in this proposed development
will benefit from the varied types of housing that range from
apartments, townhouses, semi-detached and detached dwellings.
The province’s and the City’s objectives of providing affordable
housing will bring in new residents to this existing residential
community. This proposal is a sustainable development catering to
healthy family lifestyles and maximizing efficient use of municipal
infrastructure and services.33

43. Nor do the equities weigh in favour of severance. Campeau and Kanata were

sophisticated and commercially experienced with development agreements. Both parties agreed 

to qualify and limit the 40% principle in recognition of alternate land uses at some future time. 

Campeau and its successors—including ClubLink—have been bound by the obligations in the 

32 Cora, para. 37.  
33 ClubLink Corporation ULC v. Ottawa (City), 2022 CanLII 23501 (Ont. Land Tribunal). 

https://www.canlii.org/en/ca/scc/doc/2009/2009scc6/2009scc6.pdf
https://www.canlii.org/en/on/onca/doc/2015/2015onca152/2015onca152.pdf
https://www.canlii.org/en/on/onlt/doc/2022/2022canlii23501/2022canlii23501.pdf
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1981 40% Agreement throughout the perpetuity period, during which time the parties’ intentions 

of maintaining the subject lands for a golf course were carried out without issue.  

44. Neither the contracting parties’ intentions and reasonable expectations, nor public policy

considerations, favour a liberal approach to severance that would bind the subject lands in their 

current use forever. The high test proving that ss. 5(4) and 9 can be severed from the 1981 40% 

Agreement, without doing violence to the parties’ bargain, cannot be satisfied.  

C. THE 1988 40% AGREEMENT AND THE GOLF CLUB AGREEMENT ARE UNENFORCEABLE

45. The 1981 40% Agreement lies at the heart of the family of agreements between Campeau

and Kanata. It sets out the framework for the 40% principle and golf course obligation that 

would be implemented and refined by further agreements. This was anticipated by the parties, 

and expressly reflected in s. 10 of the 1981 40% Agreement. 

46. The 1985 Golf Club Agreement, the 1988 40% Agreement and the 1988 Golf Club

Agreement are precisely the “further agreements concerning specific open space areas” 

contemplated by the parties under s. 10. They each refer to and refine the obligations under the 

1981 40% Agreement as they pertain to specific open space lands—namely the golf course:  

(a) The 1985 Golf Club Agreement identifies the location, size and standards for

Campeau’s golf course under s. 5 of the 1981 40% Agreement. It references the

broader arrangement between the parties: that “Kanata and Campeau have agreed

that the Kanata Golf Course shall be improved and expanded in conjunction with the

development by Campeau of the Marchwood-Lakeside Lands.”34 This contract was

34 1985 Golf Club Agreement, second recital (AR, Tab 2G, p. 74). 
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a necessary step in carrying out the intentions under the 1981 40% Agreement—

without which there would be no 18-hole golf course in the first place;  

(b) The 1988 40% Agreement is an amendment to the 40% Agreement that removes 

“excess lands” from its ambit, and “ensure[s] that the obligations under [that 

agreement] are binding on successors in title of Campeau.”35 It flows directly from 

the 1981 40% Agreement and imposes no independent obligations on either party; 

and  

(c) The 1988 Golf Club Agreement is an amendment to the 1985 Golf Club 

Agreement that similarly excludes “excess lands” and “ensure[s] that the 

obligations under the Golf Club Agreement in respect of the Current Lands are 

binding on successors in title of Campeau.” Section 4 echoes s. 5(1) of the 1981 

40% Agreement:  

Any sale of the golf course (including lands and building) 
shall be subject to the purchaser entering into an agreement 
with the City providing for the operation of the golf course 
in perpetuity and for the assumption of all other obligations 
of Campeau under the Golf Club Agreement and this 
Agreement.36  

47. These contracts must be read and understood together.37 They are not separate or discrete 

sets of obligations, but instead operate in concert to implement the 40% principle and Campeau’s 

golf course obligation. None of them contain a provision indicating a mutual intention to sever 

unenforceable provisions (as is often found in commercial and development agreements).  

                                                 
35 1988 40% Agreement, second and seventh recitals (AR, Tab 2J, pp. 303-304).  
36 1988 Golf Club Agreement, second and seventh recitals & s. 4 (AR, Tab 2I, pp. 289-291).  
37 Salah v. Timothy's Coffees of the World Inc., 2010 ONCA 673, para. 16: “Where a transaction involves the execution 

of several documents that form parts of a larger composite whole—like a complex commercial transaction—and each 

agreement is entered into on the faith of the others being executed, then assistance in the interpretation of one 

agreement may be drawn from the related agreements.” 

https://www.canlii.org/en/on/onca/doc/2010/2010onca673/2010onca673.pdf


17 

  

48. The unenforceability of the 1981 40% Agreement therefore means that ClubLink can no 

longer have any obligation to continue operating and maintaining the golf course in perpetuity, 

notwithstanding the terms of either the 1988 40% Agreement or the Golf Club Agreement. None 

of these agreements exist independently of one another. The obligations they impose in respect 

of the golf course flow directly from s. 5 of the 1981 40% Agreement, which cannot be enforced 

without s. 5(4).  

49. The approach urged by the City—that only ss. 5(4) and 9 of the 1981 40% Agreement 

can fairly and sensibly be severed from the balance of the parties’ agreements—would reach the 

same objectionable result: to saddle ClubLink with the burdensome requirement to operate the 

golf course indefinitely, or to find a buyer willing to do the same, without critical off-ramps 

under ss. 5(4) and 9 of the 1981 40% Agreement. Again, this is neither an obligation that 

Campeau would have “unquestionably” accepted, nor consistent with the parties’ mutual 

recognition (noted by this Court) that “the use of the land [may] evolve beyond the open space 

purpose.”38  

50. Conversely, the result put forward by ClubLink is consistent with a long line of 

jurisprudence in which the unenforceability of one contract was found to “taint” all related 

agreements that support the transaction in question—in this case, the 40% Agreement and Golf 

Club Agreement. In Thompson, the Saskatchewan Court of Appeal held that a purchase contract 

was unenforceable because both parties made misleading representations to a third party 

guarantor. The Court also declared unenforceable a chattel mortgage and a promissory note 

because those instruments were “interrelated” with the unenforceable purchase contract, and 

each was “an integral part of the overall agreement”:  

                                                 
38 Application Decision, para. 78.  

https://www.canlii.org/en/on/onca/doc/2010/2010onca673/2010onca673.pdf
https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
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The reference in the chattel mortgage to the promissory note is but 
one indication of this interrelationship. It follows that each such 
instrument is tainted with the same illegality and the same quality 
of unforceability as the overall agreement itself. There is no legal 
justification for excepting the promissory note from this blanket 
condemnation.39 

51. The British Columbia Supreme Court reached a similar result in Terracan Capital Corp. 

That case concerned a loan agreement entered into in contravention of the criminal rate of 

interest. After the third extension, the lender discovered that the rate of return exceeded the 

criminal interest rate, and granted a fourth extension without a fee, such that the average interest 

rate for the entire loan period was legal and enforceable. The chambers judge held that the 

borrower’s interest obligation—as it applied across all extensions—was invalid and of no 

effect.40 The Court was not persuaded by the argument that the last extension brought the entire 

agreement into compliance with the interest rate requirement because that extension does not 

exist independently of the original loan agreement. This was upheld by the British Columbia 

Court of Appeal: 

. . . the learned Chambers judge did not err in finding that the 
original loan agreement was illegal to the extent that it provided 
for receipt of interest at an illegal rate, or in finding that the 
extensions to that agreement were tainted by that prior illegality.”41  

52. Following a similar principle, this Court in Holmes held that the fundamental breach of a 

lease agreement caused a related promissory note and guarantee to become unenforceable as well.42  

53. The same result must follow here. By virtue of the unenforceability of critical “off-

ramps” to the 1981 40% Agreement, the obligations imposed on Campeau and its successors to 

                                                 
39 Thompson v. Biensch (1980), 3 Sask. R. 353 (C.A.), 1980 CarswellSask 122, para. 14; see also Mack v. Edenwold 

Fertilizer Services Ltd. (1987), 63 Sask R. 253 (C.A.).   
40 Terracan Capital Corp. v.Pine Projects Ltd. (1991), 75 B.C.L.R. (2d) 256 (S.C.), 1991 CarswellBC 445, paras. 16-

20.  
41 Terracan Capital Corp. v. Pine Projects Ltd., [1993] B.C.W.L.D. 609 (B.C.C.A.), 1993 CarswellBC 534, para. 35. 
42 Holmes v. Com/mit Leasing, 1989 CarswellOnt 2603 (Ont. Dist. Ct.). 

https://ourkanatagreenspace.ca/kanata/wp-content/uploads/2021/02/Ottawa-v.-Clublink-RELEASED-Feb.-19-2021.pdf
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operate a golf course in perpetuity—and other provisions relating to the golf course lands—are 

equally unenforceable. They are “in substance so connected with the others as to form an 

indivisible whole which cannot be taken to pieces without altering its nature”. The result is that 

neither the 40% Agreement nor the Golf Club Agreement have any continuing legal effect, to the 

extent they purport to require ClubLink to operate the golf course on the subject lands forever.  

54. This result is sound in policy and not unfair to any party. Neither Kanata nor residents in 

the Marchwood-Lakeside Community had a reasonable expectation that these lands would 

always remain a golf course. To the contrary, the 1981 40% Agreement expressly contemplates 

circumstances in which “Campeau shall have a right to apply for development of the golf course 

lands in accordance with The Planning Act, notwithstanding anything to the contrary contained 

in this agreement.”43 In compliance with the Perpetuities Act, ClubLink and its predecessors-in-

title maintained the lands as a golf course for the entirety of the perpetuity period (and beyond). 

But now—40 years later—there is no legal basis for ClubLink to remain bound by a different 

golf club obligation that it never accepted, and for which neither the City nor the residents of the 

Marchwood-Lakeside community bargained.   

D. NO DUTY UNDER ASSUMPTION AGREEMENT TO OPERATE GOLF COURSE FOREVER   

55. The purpose of the Assumption Agreement is for ClubLink to assume all of Campeau’s 

right, title, interest and obligations under the 40% Agreement and the Golf Club Agreement, in a 

manner compliant with the City’s right of first refusal.  

56. Section 3 of the Assumption Agreement imposes no obligation on ClubLink independent 

of the underlying 40% Agreement and Golf Club Agreement. Section 3(b) states that “every 

                                                 
43 1981 40% Agreement, s. 5(5) (AR, Tab 2F, p. 51).  
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covenant, proviso, condition and stipulation” in these agreements “shall apply to and bind the 

Purchaser in the same manner and to the same effect as if the Purchaser had executed the same in 

the place and stead of Campeau or Imasco.”  

57. To the extent that the 40% Agreement and Golf Club Agreement are unenforceable, 

insofar as they require ClubLink to operate the golf course in perpetuity, so too is s. 3 of the 

Assumption Agreement. The result, under s. 11, is that the subject lands can be redeveloped for 

residential purposes, subject to obtaining planning approvals, notwithstanding the 40% principle.44  

PART IV - ORDER REQUESTED 

58. ClubLink asks that this Court find that ss. 5(4) and 9 of the 1981 40% Agreement cannot 

be severed from the totality of the bargain between Campeau and Kanata respecting the golf 

course lands, as set out in the entire 40% Agreement and Golf Club Agreement. The result is that 

these agreements are unenforceable as they relate to the golf course lands, in the manner set out 

in Schedule “C”. Similarly, Clublink asks that this Court find that the Assumption Agreement is 

unenforceable, at least to the extent it imposes on ClubLink a requirement to comply with 

obligations under the 40% Agreement or the Golf Club Agreement, and that the City’s 

application be dismissed accordingly.   

  

                                                 
44 Assumption Agreement, s. 11 (AR, Tab 2S, pp. 792-793).  
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 2nd day of May, 2022. 
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CLUBLINK ASSUMPTION AGREEMENT 

TIIlS AGREEMENT is made as ofNovember 1, I 996. 

BETWEEN: 

IMASCO ENTERPRISES INC. 

('Imasco') 

-and• 

CLUBLINK CAPITAL CORPORATION 

(the "Purchaser'') 

-and• 

THE CORPORATION OF THE CITY OF KANATA 

(the "City') 

A. Pursuant to the request from Campeau Corporation ("Campeau'') for an amendment 
to the Official Plan ofTheRegional Municipality of Ottawa-Carleton. Campeau and the City entered 
into an agreement dated May 26, 1981, governing the designation of certain lands within the 
Marchwood Lakeside Community as recreation and open space, which agreement was registered 
against title to lands legally <™Cribed in Schedule "A" thereto in the Registry Office for the Registty 
Division of Ottawa-Carleton (No. S) (the "LRO'') on Januw:y 8, 1982 as Instrument No. NS140350 
(now Land Titles No. L 1'286218 in respect ofpottions of the lands) and in the Registry Office for 
the Land Titles Division ofOttawa-Oirlton (No. 4) (the "LTO") on the same day as Instrument No. 
LT277799 (the "1981 Agreement;. 

B. Campeau and the City subsequently entered into a further agreement dated 
December 20, 1988 addressing issues in the 1981 Agreement, which agreement was registered 
against title to the lands described in Schedule "A" thereto in the LRO (No. 5) on March 21, 1989 
as Instrwnent No. N480080 and in the L TO on March 21, 1989 as Instrument No. L 1606427; 

C. The agreements referred to in Recitals A and B above are herein collectively called 
the "Forty Percent Agreement"; 

D. Campeau and the City entered into an agreement dated June 10, 1985 (the "1985 
Agreement'') governing the improvement and operation by Campeau of the Kanafa Golf Colll'SC (as 
defined in the 1985 Agreement) on certain lands owned by Campeau situated in the City of Kanata 
described in Schedule "A" to the 1985 Agreement The 1985 Agreement has been registered against 
the lands described in Recital B below in the L TO on March 21, 1989 as Instrument No. LT606425; 

E. Campeau and the City have subsequently entered into a further agreement dated 
December 20, 1988 addressing issues in the 1985 Agreement, which agreement bas been registered 
against the lands described in Schedule "A" thereto on March 21, 1989 in the L TO as Instrument No. 
LT606426; 

F. The agreements referred to in Recitals D and E above are herein collectively called 
the "Golf Club Agreement"; 

-
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G. Pursuant to an agreement of purchase and sale dated as of Febrwuy 24, 1989, 
Campeau sold and assigned and Genstar Development Company Eastern Ltd. ("Genstar") 
pwchased all ofCampeau's right, title and interest in and to all of the lands which are subject to the 
Forty Percent Agreement and the Golf Club Agreement, which pun:base was completed with the 
registration of a transfer/deed from Campeau to Genstar in the LTO on March 30, 1989 as 
Instrument No. L T607362; 

H. Pursuant to the triparite assumption agreement (the "Genstar Assumption 
Agreement"), between Campeau, Genstar and the City registered in the LTO on March 30, 1989 
as Instrument No. LT60739S, Campeau assigned to Genstar and Genstar assumed the obligations 
of Campeau under: 

(a) the Forty Percent Agreement; and 

(b) the Golf Club Agreement, 

and Genstar covenanted directly with the City in respect of the obligations assumed thereunder; 

I. The City, in the Genstar Assumption Agreement, released Campeau from its 
obligations under the Forty Percent Agreement and the Golf Agreement, and wai\led its right of first 
refusal contained in Section 5(3) of the 1981 Agreement; 

J. Pursuant to an asset purchase agreement dated as of August 6, 1996 (the "Purchase 
Agreement"), Genstar agreed to sell and assign and Clublink Properties Limited ("Properties'') 
agreed to purchase, among other things, all of Genstar's right, title and interest in and to all of the 
lands forming the Kanata Lakes Golf & Country Club, which lends are more particularly described 
in the attached Schedule "A" (the "Golf CoUJ'Be Lands''), On closing, Properties directed that title 
to the Golf Course be taken by its subsidiary, the Purchaser; 

K. The Golf Course Lands fonn part of the lands that are the subject of the Forty Percent 
Agreement and the Golf Club Agreement; 

L. The Forty Percent Agreement and the Golf Club Agreement require that, on the sale 
of the lands against which those agreements are registered, the Purchaser shall execute an agreement 
with the City agreeing to be bound by the covenants and obligations therein; 

M. The City has agreed to waive its right of first refusal contained in Section 5(3) of the 
1981 Agreement subject to the Purchaser assuming such obligations; 

N. Imasco and Genstar have amalgamated under the Canadian Business Corprations Act 
to continue as and under the name oflmasco pursuant to Articles of Amalgamation effective January 
1, 1997 (the "Amalgamation"), notice of which was registered in the LTO on January 7 7"A. , 
1997aslnstrumentNo. N2..o 4 .st; ·and 

0. At the request oflmasco and the Purchaser, the City has agreed on or before June 30, 
1997 to review the Forty Percent Agreement and the Golf Club Agreement to detennine, acting 
reasonably, if the Purchaser's obligations to assume such agreements may be limited to the Golf 
Course Lands and if Imasco may be released for those obligations under such agreements that were 
assumed by the Purchaser. 

NOW THEREFORE TIIlS AGREEMENTWITNESSETH that in consideration 
ofSI0.00 and other good and valuable consideration now paid by each of the parties hereto to each 
of the other parties (the receipt and sufficiency of which is hereby acknowledged), the parties hereto 
covenant and agree as follows: 

016lOU.Ol 

f~;__,_._..,_____ ~ . --- -. 
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. 3. 

I. Amal1amation: Imasco assumes and agrees to be bound by and perfo!Dl all of the 
covenants, liabilities and obligations of Oenstar under the Forty Percent Agreement 
and the Golf Club Agreement and the parties hereto acknowledge that the 
Amalgamation has the effect of vesting in lmasco the rights and benefits arising out 
of the Forty Percent Agxcement and the Golf Club Agreement and subjecting Imasco 
to all of the duties and covenants arising therefrom. 

2. Assipment: Imasco hereby assigns, transfers and sets over unto the Purchaser, as 
of the date hereof, for its sole use and benefit, all oflmasco's right, title and interest ' 
in and to the Forty Percent Agreement and the Golf Club Agreement to the extent 
they relate to the whole or any part of the Golf Course Lands, together with all 
benefits and advantages to be derived therefrom and all covenants and agreements 
in connection therewith, save and except for the rights and benefits contained in 
Section 9 of the 1981 Agreement, to have and to hold the same to the Purchaser and 
its successors and assigns. 

3. Assumption; The Purchaser hereby assumes, e.s of the date hereof, all oflmasco's 
liabilities and obligations under and in respect of the Forty Percent Agreement and 
the Golf Club Agreement. The PurchaBer covenants and agrees with lmasco and the 
City: 

(a) to make payment or otherwise perform such liabilities and obligations in 
accordance with the provisions of the Forty Percent Agreement and the Golf 
Club Agreement; and 

(b) that from and after the date hereof, every covenant, proviso, condition and 
stipulation contained in the Forty Percent Agreement and the Golf Club 
Agreement shall apply to and bind the Purchaser in the same manner and to 
the same effect as if the Purchaser had executed the same in the place and 
stead of Campeau or Imasco. 

4. City Acknowledeement; The City acknowledges and consents to the assignment 
and assumption herein contained and waives the right of first refusal contained in 
Section 5(3) of the 1981 Agreement (the "Option") with respect to the sale to the 
Purchaser. 

5. QJlti!m: The City consents to the transaction of purchase and sale provided for in the 
Purchase Agreement provided that nothing herein shall derogate from or cancel the 
City's Option upon any subsequent sale of the Golf Course by the Purchaser. The 
Purchaser acknowledges and confilDls that the Option shall continue to be in effect, 
and shall bind the Purchaser on any subsequent sale by the Purchaser as aforesaid 
notwithstanding the City's consent to the transaction as aforesaid. 

6. lndemnHy: TI1e Purchaser covenants with lmasco that the Purchaser will, at all times 
hereafter, well and truly save, defend and keep harmless and fully indemnified 
Imasco from and against all losses, costs, charges, damages and expenses which 
Imasco may, at any time or times suffer, be at or be put unto for or by reason or on 
account of any claims or demands whatsoever arising under, :from or out of any 
breach of the Purchaser's covenants herein. 

7. Covenants of the City: The City covenants with the Purchaser to perform all of the 
covenants and obligations of the City under the Forty Percent Agreement and the 
Golf Club Agreement. The City represents and warrants that as of the date hereof 
there is no default on the part oflmasco under the Forty Percent Agreement or the 
Gold Club Agreement. 

8. Supplementeiy Aireement: Despite the assumption by the Purchaser and the lack
of a release of Imasco in respect of the liabilities and obligations referred to in 
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Section 2 above, the City acknowledges that iflmasco reviews the 40% Agreement 
and the Golf Club Agreement in ordcl to identify those liabilities and obligations that 
apply to the Golf Course Lands, and the Purchaser, acting ICMOnably, finds Imasco's 
identification to be acceptable, then the City will, acting reasonably and in good 
faith, review such identification, and upon being satisfied that those liabilities and 
obligations under those Agreements have been appropriately identified. will enter 
into a supplementary agreeµicnt with the Purchaser and Imasco prepared by the 
Purchaser and Imasco at their cost in which the Purchaser assumes only those 
liabilities and obligations so identified and Imasco is released from them as of the 
date of this Agreement. 

The parties shall endeavour to proceed on the above basis expeditiously, with a view 
to concluding the supplemental agreement by no later than approximately June 30, 
1997. Imasco and the Purchaser shall be responsible for any out-of-pocket costs of 
the City that the City requires to be paid in connection with the above up to a 
maximum of$2,SOO.OO. 

9. Gol(Coune: Imasco covenants and agrees with the City and ClubLink to insert in 
all agreements of purchase and sale for lots and blocks still owned by Imasco that 
adjoin any part of the Golf Course Lands or are within 100 metres of any limit of the 
Golf Course Lands the following: 

(a) The Purchaser acknowledges that the property being purchased abuts or is in 
the vicinity of the golf course that is owned by ClubLink Corporation or an 
affiliate· of it ("ClubLink") and the Purchaser for himself, his heirs, 
executors, administrators, sucressors and assigns covenants and agrees that 
he will not claim against or sue the City of Kanata, ClubLink or Imasco for 
any property damage or personal injury of any kind suffered by the Purchaser 
es a result of activities on the golf course by any useis. Moreover, the 
Purchaser agrees to indemnify and save harmless the City, ClubLink and 
Imasco from all claims or suits brought against it for property damages or 
personal injury of any kind by any person or persons who sustain such 
damage or injury while on the property being purchased. 

(b) The Purchaser acknowledges l!Ild agrees that the covenants and agreements 
made herein are for the benefit of the City of Kanata, ClubLink and Imasco 
and are actionable by the City, by ClubLink and by Imasco and their 
respective successors and assigns against the Purchaser, his heirs, executors, 
administrators, successors and assigns; and 

( c) The Purchaser further covenants that in any further Sllle or transfer of the 
within lands, the transfer/deed shall contain the same acknowledgements, 
covenants or agreements by the new Purchaser or transferor as are hereby 
given by the Purchaser or transferor as are hereby given by the Purchaser 
including the agreement by the new Purchaser or transferor to exact the same 
acknowledgements, covenants and agreements from the new Purchaser. 

10. Qpen Space Lands: If the City is required under Section 9 of the 1981 Agreement · 
to reconvey any land (because, as provided for more particularly in such Section 9, 
such land ceases to be used for recreational and natural environmental purposes by 
the City), then the City shall notify the Purchaser of such conveyance prior to 
delivering it to Imasco or as Imasco may direct. 

11. Qpen Spaee Landa: The parties to this Agreement acknowledge and agree that 
nothing in this Agreement alters the manner in which approximately 40% of the total 
development area of the "Marchwood Lakeside Community" is to be left as open 
space for recreation and natural environmental purposes (the "Open Space Lands")· · 
as referred to in Section 3 of the 1981 Agreement, so that the calculation of the Open 
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Space Lands will continue to include the area of the Oolf Course Lands incl~ 
without limiJation, any area occupied by any building or other mcility ancillacy to the 
golf course and country club located now or in the.future on the Golf Course Lands. 
If the use of the Oolf Course Lands as a golf COIIISC or otherwise as Open Space 
Lands is, with the agreement of the City, terminated, then for determining the above 
40% requirement, the Golf Course Lands shall be deemed to be and remain Open 
Space Lands. 

12. Snfflll§Ol'Jf@Ud Agjgns: This Agreementshallenuretothe benefit of and be blndmg 
upon the parties hereto and their respective sucoessors and assigns. 

13. Cognterpa,u: This Agreement may be executed in any number of cowterpans and 
all such counterparts shall for all purposes constitute one agreement, binding on the 
parties hereto, provided each party hereto has executed at least one counterpart. and 
each sball be deemed to be an original, notwithstanding that all parties are not 
signatory to the same counterpart. 

IN WITNESS WHEREOF the parties hereto have executed this Agreement 

!MASCO ENTERPRISES INC. 
By:. _________ _ 

Name: James Hammenneister 
Title: Authorized Signing Officer 

By._·----------
Name: Sharon Byolfson 
Title: Authorized Signing Officer 

YWe have authority to bind the Col])Oration. 

CLUBLINK CAPITAL CORPORATION 

' 
By:_~-----------Name'nnidis 

Title: Vice-President and Secretary 

I have authority to bind the Corporation 

THE CORPORATION OF THE CITY OF. 
KANATA 
By:, _________ _ 

Name: 
Title: 

els 

By: _________ _ 

Name: 
Title: 

I/We have authority to bind the Corporation 

Schedule "A" - Golf Course Lands 
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Space Lands will continue to include the area of the Golf Course Lands including, 
without limitation, any area occupied by any building or other facility~ totbe 
golf coUJSe and country club located now or in !he future on the Golf Course Lands. 
If the use of the Golf Course Lands as a golf course or otherwise as Open Space 
Lands is. with the agreement of the City, tennlnated, then for determ.ining the above 
40¾ requirement, the Golf Course Lands shall be deemed to be and remain Open 
Space Lands. . 

12. Sucmom and Agliw,: This Agreement shall enure to the benefit of end be binding 
upon the parties hereto and their respective successors and assigns. 

13. CouofeQ>am; This Agreement may be executed in·any numberofcountetparts and 
all such counteiparts ahall for all purposes constitute one agreement, binding on the 
parties hereto, provided~ party hereto has executed at least one counte?part, end 
each shall be deemed to be an original, notwithstanding that all parties are not 
signatory to the same countetpart. 

IN WITNESS W)JEREOF the parties hezeto have executed this Agreement. 

SchedulenA" • Golf Course Lands 
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By: 

I/We have authority to bind the Corporation. 

CLUBLINK CAPITAL CORPORATION 
By:. _________ _ 

Name: Justin Connidis 
Title: Vice-President and Seaetary 

I have authority to bind the Corporation 

THECORPORATIONOFTHECITVOF 
KANATA 
By: _________ _ 

Name: 
Title: 

els 

By: __________ _ 

Name: 
Title: 

JJWe have authority to bind the Corporation 
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Space Lands will continue to include the area of the Oolf•Course Lands including, 
without liml!AliOJI, my area occupied by any bulldlng or other facili1y anoillasy to the 
golf coUISOand counfry club located now or in the futute on the Oolf Comse Lands. 
If the use of the Oolf Colll'Se Lands· 1111 a golf course or otherwise as Open Space 
Lands is, wlth the agreement of the City, tmDated, then for determining the above 
40% requirement, the Oolf Coul$l Lands shall be deemed to be and remain Open 
Space Lands. 

surreswv @4 AgJgna: ThisAgreementsh.all enweto the benefit of and be binding 
upon the parties hereto and their respective sue<iessors and assigns. 

Couuceqwp; This Agreement may be executed in any nwnbef of oounteiparls and 
all such counw.rpw shall for all pwposes constitute one agreement, bindiJls on 1111, 
parties hereto, provided each party hereto bas executed at least one counteiplll't, and 
each shall be deemed to be an original, notwithstanding that all parties aro not 
signatocy to the same counterpart. · 

IN WITNESS WHEREOF the parties hereto have executed this Agreement. 

IMASCO ENTERPRISES INC, 
By: ________ __,._ 

NIIIile: 1ames Hammermeister 
Title: Authorized Signing Officer 

By: _________ _ 

Name: Sharon Eyolfllon 
Title: Authorized Signing Officer 

J/We have authority to bind the Corporation. 

CLUBLINKCAPITAL CORPORATION 

By;. _________ _ 

Name: Justin Connidis 
Title: Vice-President and Secrctasy 

I have authority to bind the Corporation 

_--~els By:~t~=-
1itle: 0.11'1 C-i.e:tJ:'._ 

I/We have authority to bind the Corporation 

· Schedule "A" • Golf Course Lands 
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SECONDLY: 

TIIlRDLY: 

FOURTHLY: 

FIFTHLY: 

SIXTHLY: 

SEVENTHLY: 

EIGHTIILY: 

Sehedule"A" 

PIN 04S12-0640(L1) 
Block 126, Plan 4M-6SI 

PIN 04513-0091 (L1) 
Block 132,Plan4M-6Sl. 

PIN 04S11-0214 (L1) 
Block 183, Plan 4M-652. 

PIN 04511-0700 (L 1) 
Part Block 184, Plan 4M-652, being designated as Part 2 on Plan 4R• 7217. 

PIN 04511-0659 (L1)' 
Block 185, Plan 4M-6S2. 

PIN 04511-0658 (L1)' 
Block 186, Plan 4M-652, 

f•'·. 

PIN 04512-035¼ (l.1) ', . . .. 
Block 160, Pfan~M-739. 

.... ,··-· ., .. ': 

NINTHLY: PIN 04511-0'1,79:(L1) 
Block 76, Plsb 4M-741. 

·1 . 

' TENTIILY: PIN 04512-07~.0(L1) . .. 
Block 76, Plan, 4M-828, save and except Plan 4M-~25. 

ELEVENTHLY: PIN 04Sl2-0140(LT) ... 
Block 1, Plan 4M-881, save and exceptfor(l) Plan 4M-92S; and (ii) Parts I, 2, 3, 
4, Sand 6, inclusive, on Plan 4R-12476. 

TWBLFTHLY: PIN 04512-0683 (L1) 
Block SS, Plan 4M-883. 

THIRTEENTHLY: PIN 04512-0676(1.1) 
Block S6, Plan 4M-883, save and except for Part 7 on Plan 4R-12476. 

FOURTEENTHL Y: Part of PIN 04511-1007 (L1), 
Part of Lots S and 6; Concession 3 and part of the road allowance between Lots S 
and 6, Concession 3 of the geographic Township of March designated as Part 2, 
Plan 4R-7987. 

FIFTEENTHLY: PartofPIN04511-1003(L1) • 

SIXTEENTHLY: 

Part of Lot 6, Concession 3, designated as Part I, Plan 4R-7987. 

PIN 04S1 l-1002(L1) 
Part road allowance as widened between Lots 5 and 6, Concession 3 of the 
geographic Township of March, being that part of Beaverl>rook Road and 
Richardson Sido Road (as stopped up and closed by LTSS2228) being designated 
as Part 4, Plan 4R-6S57. 

SEVENTEENTHLY: PIN04S12-0358(L1) 
Part Block 192, Plan 4M-6S2, designated as Part 2, Plan 4R-72S9. 

\0 
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Agreement 

Dolani$ 

acrfpon 
Part of the road all9W11J1ce between concessions 
2 and 3 adjacentto Lots 6 and 7, 
Township of March, and Parts of Lots~ L 8 
and 9, Concession 2, Township of March as -
described in SChecftiie A on pages 7 and 8 
annexed, City of Kanata, Regional Municipality 
of Ottawa-Carleton 

(b) Schedulelor: (a) Rade&cflpllon 
NewEaanelll 
Plan/Sketch 

Addillollal 
D Descr!Pflon IX) Partlea O Olher IX) 

See Agreement attached 

ConUnuecl on Sehedule 0 
lll)ThltDocumtnl 1911'" lntlrvmfflnvmblll(i) AgJ;eernent registered as Instrument NS~l40350 
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111 ~~:c. 150 Katimavik Road, Kanata, Ontario K2L 2N3 

(12) Party(IH) (5el out S!atus Of lntGfGSI) 
Namll(tl 

CAMPEAU CORPORATION 
Slgnature{t) 

<13> rord=:sce'320 Bay Street, 6th Floor, Toronto, Ontario M5H 2P2 
(14) Municipal Adclren of Property 

Not Assigned 
(11) Document PIVp&M br, 

Margaret E. Hill 
GOWLING & HENDERSON 
160 elgin Street, 26 
Ottawa, Ontario 
KlN 863 (1.!]) 
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'l'HIS AGREEMENT made in triplicate this 20thday of 
December , 1988 

BE'l'WEEN1 

AND: 

CAMPE~U CORPORATION, 
a body corporate and Politic 
incorporated under the laws of 
the Province of Ontario, 

(hereinafter called "Campeau") 

OP THE PIRS'l' PART 

THE CORPORATION OP 'l'HB Cl'l'Y OP KANATA, 

(hereinafter called "the City" 

OF THE SECOND PART 

WHEREAS pursuant to Ca•peau's request for an amendment 

to the Official Plan of The Regional Municipality of 

Ottawa-Carleton, Campeau and the City entered into an agreement 

dated-the 26th day of May~ 1981, governing .the designation of 

certain lands within the "Marohwood Lakeside Community" as 

recreation and open space, which agreement was registered 

against title to the lands legally described in Schedule "A" 

therein (the "Original Lancle") in the Registry Office for the 

Registry Division of Ottawa-Carleton (No. 5) on the 8th day of 

January, 1982 as Instrument No. C'l'l40350 (now Land Titles 

No. L'l'286218 in respect of portions of the lands) and in the 

Registry Office for the Land Titles Division of Ottawa-Carleton 

(No. 4) on the same day as lnstrlllllent No. 277799, (the "Forty 

Percent Agr.eement") r 

AND WHEREAS lands in exaeas of the lands intended by 

the parties to be governed by the Forty Percent Agreement were 

included in the Original Lands due to unavailability of precise 

legal descriptions, 

AND WHEREAS the City and Campeau have determined, in 

respect of other portions of the Original Lands, that the 
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2. 

obligations in the Forty Percent Agreement either no longer 

pertain or have been set out elsewhere in more speciiic 

subdivision agreements, 

AND WHEREAS Campeau and the City have agreed that the 

Porty Percent Agreement should therefore now only apply to the 

lands described in Schedule "A" hereto, ( the "Current Lands") r 

-~ 

AND 'WHEREAS the City, by Council Resolution has 

approved a concept plan submitted by Campeau describing 

generally the proposal for designation and development of the 

lands in accordance with the Porty Percent Agreement, (the 

nconcept Plannt a copy of which Concept Plan is retained in the 

offices of the Municipal Clerk of the City, 

AND WHEREAS certain obligations pertaining to works to 

be constructed on the Current Lands in accordance with the 

principles of the Forty Percent Agreement have been set out in 

the sub:tlvision agreement between the City and Campeau 

registered against the lots and blocks on Plans 4M-6S1, 4M-652 

and 4M-653, in the Registry Office for the Land Titles Diviqion 

of Ottawa-Carleton {No. 4) as Instrument No. 568244 (the 

"Subdivision Agreement"), 

AND WHEREAS the City wishes to ensure that the 

obligations under the Forty Percent Agreement and the 

·subdivision Agreement in respect of the Current Lands are 

binding on successors in title of Campeau, 

NOW THEREFORE this Agreement witnesseth that for and 

in consideration of the aum of Ten Dollars c•10.oo) and the 

mutual covenants contained herein, the City and Campeau hereby 

agree as followss 

.... 
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1. Effective as of the date of execution hereof, the 

Forty Percent Agreement and this Agreement shall apply only to 

the Current Lands. 

2. Eicept as may otherwise be agreed pursuant to the 

aub4ivision approval process for the Current Lands, the Current 

Lands shall be developed in accordance with the Concept Plan, 

(including without limitation the 18 hole golf course, 

stormwater management and parks) and the land dedication and 

designation requirements of the Forty Percent Agreement and 

this Agreement shall be fulfilled in respect of the Current 

Lands in accordance with the Concept Plan. 

3, Of the Original Lands not included in the Current 

Lands, (the "Excess Lands") the parties agree that Campeau has 

dedicated or designated or, in a separate subdivision agreement 

with the City agreed to dedicate or designate, open space lands 

as set out in Schedule 11B11 to this Agreement, and the City 

hereby acknowledges and agrees thata 

(i) the City is fully satisfied with the said open space 

dedications and designations, 

(ii) the City shall require no further open space 

dedications or designations in respect of the Excess 

Lande and hereby releases the Excess Lande and Campeau 

therefrom,· and 

(iii) the City shall forthwith upon request execute 

registerable releases of the Forty Percent Agreement 

against the Bxcess Lands. 

4. Of the Current Lands, the City agrees that the open 

space dedications and designations located approximately on the 
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Concept Plan and as outlined by acreage on Schedule "C" annexed 

to this Agreement satisfy the remaining open space obligations 

contained in the Forty Percent Agreement. 

s. In the event of any sale of the Current Lands (but 

excluding any sale of lots or blocks on registered plans of 

subdivision, to be developed for purposes other than a golf 

course hole) the purchaser shall enter into an agreement with 

the City providing for the assumption of obligations under the 

Forty Percent Agreement and this Agreement. 

6. Campeau agrees to complete the following works on the 

current Landes 

(al° as part of Phase 1 as defined by the Official Plan for 

the Marchwood/Lakeside Community, Kanata Pond Storm 

Water Management Works as shown on Oliver, Mangione, 

McCalla & Associates Limited Drawing Noss 84-4286-SPI, 

84•4286-1 to 84-4286•11 inclusive, 84•4286-Sl and 

84-4286-S2, 84-4286-Dl to 84•4286-DS inclusive, 

(b) dredging of the Kaneta Pond from its easterly end to 

Line 4 approximatelyt provided that Campeau may at its 

discretion dredge the pond to the Goulbourn Forced 

Road as shown on Drawing No. 84-4286-D61 

(c) to provide any off-site electrical distribution 

facilities deemed by Kanata Hydro to be required in 

order to provide a secure service to the existing and 

proposed development, and 

(d) to permit cross country skiing and any necessary 

grooming of cross country ski trails on the golf 
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5. 

course during the winter months to the satisfaction of 

Kanata. 

7. It is hereby agreed that the Forty Percent Agreement 

and this Agreement ~hall enure to the benefit of and be binding 

upon the respective successors and assigns of Campeau and the 

City and shall run with and bind the Current Lands for the 

benefit of the Kanata Marchwood Lakeside Community. 

lN WITNESS WHEREOF the City and Campeau have h~reunto 

affixed their corporate seals, attested by the bands of their 

authorized signing officers in that behalf. 

SIGNED', SEALED & DELIVERED 
in the presence ofs 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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SCBBDDLB •A• 

LEGAL DESCRIPTION 

Road Allowance between Concessions 2 and 3 

Adjacent to Lots 6 and 7, Township of March 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED 0~ that part of the Road Allowance between 

Concessions 2 and 3 adjacent to Lots 6 and 7, Concession 2 and 

adjacent. to Lots 6 and 7, concession 3, Township of March (now 

within the limits of the City of Kanata) as close~ and stopped 

up by By-law 22-B_l. [registered in the Land Registry Office for 

the Land Registry Division of Ottawa-Carleton (No. 5) as 

Instrument No. NSl.13415] and designated as Part l on a 

reference plan of survey deposited in the said Land Registry 

Office as Plan SR-5055. 

q: .. 
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Schedule A (Cont'd) 

LEGAL DESCRIPTION 

Parts of Lots 6, 7, 8 and 9, Concession 2 

Township of March, now City of Kanata 

Page 8 

ALL ANO'SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, 

(formerly in th~ Township of March}, in the Regional 

Municipality of Ottawa-Carleton and in the Province of Ontario, 

BEIN~ COMPOSED OF that part of North West Half of Lot 6, those 

parts o·f Lota ·7 and 8, and that part of the south East Half of 

Lot 9, in Concession 2, all in the Township of March (now 

within the limits of the City of Kanata), designated as Parts 

1, 21 3, 4 and 5 on a Reference Plan of Survey deposited in the 

Land Registry Office for the Land Registry Division of 

Ottawa-Carleton (No.5) as Plan SR-10774. 

SUBJBC'l' TO AN EASEMENT as more particularly set out in 

Instrument Number MU 3486, in favour of Bell Canada, over along 

and upon the said Part 4 on Plan SR•l0774. 

'. 
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Schedule A (Cont'd) Page 9 

I,EGAl, DESCRIP'l'ION 

Parcel 69-l, Section 4M-Sl0 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional M~nicipality of Ottawa-carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of Block 69 as shown on a plan registered 

in the Land Registry Office for the Land Titles Division of 

Ottawa-Carleton (No. 4) as Plan No. 4M-510, being all of Parcel 

69-1, Section 4M-510. 

1 0 
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Schedul.e A ( Cont 'd) Page 10 

··:.: 

LEGAL DESCRIPTION 

Parcel 126-1, Section 4M-651 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OP all of Block 126 as shown on a plan 

registered in the Land Registry Office for the Land Titles 

Division of 9ttawa-Carleton (No. 4) as Plan No. 4M-651, being 

all of Parcel 126-l, Section 4M-651. 
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Schedule A (Cont'd) Page 11 

·== 

LEGAL DESCRIPTION 

Parcel 132-1, Section 4M-651 

ALL AND SINGULAR. that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all. of Block 132 as shown on a plan . 

registered i~_ the Land Registry Office for the Land Titles. 

Division of Ottawa-Carleton (No. 4) as Plan No. 4M-651. being 

all of P.arcel 132-1, section 4M-6Sl. 
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LEGAL DESCRIPTION 

Parcel 183-1, Section 4M-652 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in.the 

Regional Municipality of Ottawa-carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of Block 183 as sho~ on a plan 

registered in the Land Registry Office for the Land Titles 

Division of Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 

all of Parcel 183-1, Section 4M-652. 
G--.J 



. . 
' ' ' 

. , ' 
' ' , 

'• . 

'·-1.1·-- ... ·· , ' 
I • 

I 
I 

! 
l 

. ! 

i 

j 

Schedule A {Cont'd) Page 13 

LEGAL DESCRIPTION 

Parcel 185-1, Section 4M-652 

ALL AND SINGULAR that certain parcel or t~act of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 

BEING COMPOSED OF all of Block 185 as shown on a plan 

registered in the Land Registry Office for the Land Titles 

Division of·Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 

all of Parcel 185-1, Section 4M-652. 
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LEGAL DESCRIPTION 

Parcel 186-1, Section 4M-652 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of Block 186 as shown on a plan 

registered in the Land Registry Office for the Land Titles 

Division of-Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 

all of Parcel 186-1, Section 4M-652. 

5 
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LEGAL DESCRIPTION 

Part of Parcel 3-7, Section Maroh-3 

ALL AND SINGULAR that certain parcel or tract of l.and and 

premises situate, lying and being in the City of Kanata, in the 

Regional MUnicipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF 

FIRSTLY: Part of Lots s, 6 and 7 in concession 3 of the Township 

of March designated as Parts 1, 2 and 3 on a reference plan of 

survey deposited in the Land Registry Office for the Land Titles 

Divi~ion of Ottawa-Carleton (No. 4) as Plan 4R-6557; 

SECONDLY: Part of Lots 3, 4 and s in concession 3 of the 

Township of March designated as Parts 2, 3; 4, s, 6, 7 and 8 on a 

reference plan of survey deposited in the Land Registry Office 

for . the Land Titles Division of Ottawa-Carleton (No. 4) ias Plan 

4R-655B; 

THE SAID PARCELS being Part of Parcel 3-7, Section March-3. 

1 6 
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LEGAL DESCRIPl'JQN 

Part of Parcel 5-3, section March-2 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional MUnicipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OP Part of the Road Allowance as widened between 

Lots 5 and 6 in Concession 3 as stopped up and closed by By-law 
.. 

16-88 of The corporation of the City of Kanata registered in the 

Land Registry Office for the Land Titles Division of Ottawa

Carleton (No. 4) as Instrument No. 55228 designated as Part 4 on 

a reference plan of survey deposited in the Land Registry Office 

for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 

4R-6557. 

THE SAID PARCEL being Part of Parcel S-3, Section March-2. 
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LEGAL DESCRIPTION 

Parcel 6-1, Section Marcb-2 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipa1ity of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of those parts of Lots 6 and 7, 

Concession~• of the Township of March (now within the limits 

of the City of Kanata) designated as Parts l, 2 and 3 on a 

refer~nce plan of survey deposited in the Land Registry Office 

for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 

No. 4R-804, being all of Parcel 6-1, Section March-2. 
co 
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LEGAL DESCRIPTION 

Parcel s-1, Section March-2 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying ana being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 

BEING COMPOSED OF all of ~ose parts of Lot 5, Concession 2, of 

the Township of March (now within the limits of the City of 

Kanata) desi-gnated as Parts 1, 2, 3, 4 and 5 on a reference 

plan of survey deposited in the Land Registry Office for the· 

Land Titles Division of Ottawa-Carleton (No. 4) as Plan No. 

4R-1135, being all of Parcel 5-1, Section March-2. 
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LEGAL DESCRIPTION 

Part of Parcel 2-1, section March-2 

ALL AND SINGULAR that certain parcel or tract of land and 

premises ~ituate, lying and being in the city of Ranata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of those parts of Lots 3 and 4, concession 

2 and that part of the Road Allowance between Concessions 2 and 3 

of the Township of March (as stopped up and closed by By-Law 32-

76 of the corporation of the Township of March, registered as 

L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 

_on .a Reference Plan of survey deposited in the Land Registry 

Office for the Land Titles Division of Ottawa-Carleton (No. 4) as 

Plan No. 4R-6558. 

THE SAID PARCEL being Part of Parcel 2-l, Section March-2. 

0 
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LEGAL DESCRIPTION 

Part of Parcel 7-1, Section March-3 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Ottawa, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OFt 

FIRS'l'LYa al_l of those parts of Lots 7 and e in Concession 3, 

of the Geographic Township of March, designated as Parts land 

2 on a .Reference Plan of Survey deposited in the Land Registry 

Office for the Land Titles Division of Ottawa-Carleton (No. 4) 

as Plan 4R- 65S6 r 

SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 

Geographic Township of March, designated as Parts 1, 6, 13, 14, 

20 and 21 on a Reference Plan of Survey deposited in the Land 

Registry Office for the Land Titles Division of Ottawa-Carleton 

(No. 4) as Plan 4R-3699r 

THE SAID PARCEL being Part of Parcel 7-l, Section March 3. 
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EXCESS LANDS DEDICATIONS 

Parkland 

Natural Envirorunent Area 

Open Space Buffers 

Walkway Links 

'l'otal 

5.120 acres 

9.610 acres 

28.870 acres 

hl!,! acres 

44.714 acres 

.. 
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SCHEDULE nc• 

·.; 

CURRENT LANDS DBDICATION/DESIGNATION REQUIREMENTS 

Parkland 53.139 acres 

" Golf course 175. 775 acres 

Natural Environment Area 287.745 acres 

Open Space Buffers 19.435 acres 

Walkway Links 7.198 acres 

Total 543.292 acres 
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syee
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New Property ldenuflora 

Document General 
l'onn 4 - Lind Regtatr.tlon Reform Act, 1084 

(1) lltQll!lr 0 Lind Tfflff 1K) ta) Page 1 of 2 2 pages 

Block Proparty 

1, 1 on arce or 
Section 4M-510, Parcels 126-l, 132-1 in the 
Register for Section 4M•651, Parcels 183•1, 
185-1 and 186-l in the Register for Section 
4M-652, Paztof Parcel 3 -7 Section March-3, 
Part of Parcel 5-3 Section Maroh •2, Paroel 6•1 
Section Maroh-2, Parcel 5•1 Section March-2, 
Part of Parcel 2-1 Section March•2 and Part of 

~ • Pucel 7•1 Section March-3 as described on 
~ Schedule "A" on pages. · 9, 10, ll, 12, 

""""eou"""'o"'n,-----------113, 14, 15, 16, 17 . 18 19 and 20 annexed. 
It 

1 
(ti Redelorfl>IIOn (b) 8chedlllt for: 

OIWltll New l!llemont Addldonal 
onWftll Plen/Bke!oll • Delollp!lon I!! Partin D Ollter m 

> Tlllt Dooumtnt provldff II tonowt, 
~he Corporation of the Citf of Kanata has an unreg~stered interest 
in the land registered in the name of Campeau Corporation in 
respect of the lands registered as Pai-eel 69•1 in the Register for 
Section 4M·5~0, Parcels 126•1, 132•1 in the Register for s~ction 
4M•65l, Parcels 183•1, 185•1 and 186-1 in the Register for Section 
4M•652, Part of Parcel 30•7 sectiQn Maroh-3, Par.t of Parcel 5•3 
Section March-2, Parcel 6-1 Section Maroh-2, Parcel s-1 Section 
March•2, Part of Parcel 2-1 Section Maroh-2 and Part of Parcel 7•1 
section March-3 as more particularly described on Schedules A· 
on pages 9, 10, 11, 12, ,13, 14, 15, 16, l\ 18,. 19 end 20. annexed 
and hereby apply under section 74 of the Land Titles Act for the 
entry of a Notice of an Agreem~nt dated ~mber -:u:>

1 
1q99, 

Date 01 sranaturt 
V M D 

.'J11Jlj'l, P.O.lfl?9MT.liQ~. P.F. .~. -~~iV. P.P..,, .• , .•• 

-~~11~:rA .ltV. J!r.EI .~()J,.I.<;;T9A •••••••••...••••. 

~.9.~~ • ~ .0.1 

. Q~VJP •. l!ii~Yl!A'iQt,J .•..•••.••.••• , .•• , ••.••..• 

11 Addlffl 
loretrvtoe 

Slgneture(e) 

,C:M:!PJ:lAU .co".Q~'1'%~N •••••••••••••• ' ••• ' ••• 

tfltt11tt11111111 •• I 1111 ••••••ftlttlttlllllll 

1017411"841 

320 Saf Street, 6th Floor, Toronto, Ontario MSH 2P2 

Not Asaigned 

(10) DOOUIIIIIII Preplftd bys 
Margaret B. Hill 
GOWLING & HBNDBRSON 
160 Elgin Street, 26th 
Ottawa, Ontario 
KlN 883 

Date ol Slanature 
y M' D 
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'l'HIS AGREBMEN'l' made in triplicate this 20thday of 
December , 1988 

BE'l'WHN, 

CAMPEA"U CORPORATION, 
a body corporate and politic 
incorporated under the laws of 
the Province of Ontario, 

(hereinafter called "Campeau") 

OF THE FlRS'l' PAR'l' 

'l'HI CORfORA'l'lON OF 'l'HJ!I Cl'l'Y OP KANATA, 

(hereindter called "the Citl'" 

or 'l'HS SECOND PAl\'l' 

.. 

WHSREAS pursuant to Campea~•• request for.an amendment 

to the Official Plan of 'l'he Refi~nal Municipality of 

Ottawa-Carleton, Campeau and ~be City entered into an agreement 

dated-the 26th day of May, 1981, governing the designation of 

certain lands witbin the 11Marcbwoocl Lakeside Community" aa 

recreation and open spaoe, which agreement was registered 

against title to tbe lands legally described in Bche4ule "A" 
' 

therein (the "Original Lan4s 11 ) in tbe Registry Office for the 

Registry Division of Ottawa-carleton (No. 5) on the 8th day of 

January, 1982 as Instrument No. C'l'140350 (now Land 'l'itles 

No. I/1'286218 in respect of i,orttons of .. the lan4s) and tn the 

Registry Office fo~ the Land Titles Division of Ottawa-Carleton 

(No. 4) on the same ttay as Instrument No. 277799, (the 11Porty 

Percent Agr.eament 11 
) , 

AND WHBUAB lan4a in excess of the lands intended by 

the parties to be governed by tbe Forty Percent Agreement were 

inc1ude4 in the Original Lantis due to unavailability oi precise 

le;al descriptions, 

AND WHBRBAS the City and Campeau have determined, in 

respect of other portions of the Original Lande, that the 

l 
II 
II 
II 
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2. 

obligations in the Forty Percent Agreement either no longer 

pertain or have been set out elsewhere in more apeoiJic 

subc!ivisiori agreements, 

AND WHEREAS Campeau ana the City have agree4 that the 

Forty Percent Agrenent should therefore now only apply to the 

lan4s desoribe4 in Schedule "A" hereto, (the "Current Landa"), 

AND WHEREAS the City, by Council Resolution has 

approved a concept plan aubmitte4 by Campeau describing 

generally the propoaal for designation an4 development of the 
' lands in accordance with the Forty Percent ~greement',' (the 

·~ 

"Concept Plan") a copy of which Concept Plan ia retaine4 1,n the 

offices of the Municipal Clerk of the Cityr 

AND WHERBAS oertain.~bligations pertain~ng to worke to 

be constructed on the Current Landa in accordance with the 

principles of the Forty Percent Agreement have been set out in 

the subdiviaion agreement between the City and Campeau 

registered against the lots an4 blocks on Plana 4M•6S1,, 4M•652 

and 4M•6S3, in the Registry Office for the Land Titles Division 

of Ottawa-Carleton (No. 4) as Instrument No, 568244 (the 
11subc!ivleion Agreement11 )r 

AND WHBRBAB the City wishes to ensure that the 

obligations under the rorty Percent Agreement and the 

Bubc!ivision Agreement in reapeot of the Current Lands ate 

binding on auoceaaors in title of Campeau, 

' NOW THBRBrou this Agreement witnesseth that for and 

in consideration of the sum of Ten Dollars ($10.00) and the 

mutual covenants contained herein, the City ana Campeau hereby 

agree as followaa 

.&f 

, ... ,. 
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3. 

1. Bffect:lve ae of tbe date of eaeout:lon hereof, the 

Fotty Percent Agreement and this Agreement shall 4pply only to 

tbe current Lanae. 

2. Bxoept as may otherwise be agreed pursuant to the 

subaiv:ls:lon approval proooss for the Current ~an4e, the current 

Lan4s ahall be developed in accordance with the Concept Plan,· 

UnclucUng wi t'hout limitat:lon the 18 bol.e golf c~urae ~ 
stormwater management: and parka) and the land dedioation and 

4ee1gnation requirements of the rorty teroent Agieement and 
' 

this Agreement shall~ fulfilled in reapeat: of the Current 

Lanae in aaaor4anoe with the Conoopt Plan. 

3. Of the Original Lanc'ls not lnalu4ed in the Cqrrent 
. . . 

Lands, (the "Bxaeea Lanas") the parties agree th•t Campeau has 
. . 

dedicated or c'leslgnat:e4 or, in a separate aub4:lv~_sion agreement .. ' 

with the City agree4 to 4e4iaate or 4ealgnate, open,epao~ lan4e 

aa set out in Schedule "&11 to this Agreement, an4 the City 
. . 

hereby aoknowle4gee an4 ~greee that• 

4. 

(i) the City la fully aatlafled wltb the aald open epaae 

4e4toationa ana 4eaignationa, 

(11) the Clty_eha11 require no further open apace 

4edioat1one or designations in respect of the Bxoeas 

Lan«• and hereby releases the Bxaeea ~anda an4 Campeau 

therefrom, ancl 

(ill) the City shall forthwith upon request execute 

regiatereble releases of the Forty Percent Agreement 

againat the Bxoeee Lande. 

Of the current Landa, the City agrees that the open 

apace de41oat1ona and 4eaignations located approximately on the 

,, 

' 

I 
·!: .,. 
I: .. 

,j. 
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4. 

o\,-' 
Concept Plan and as outlined by acreage on Soheclule "C11 annexed 

to this Agreement satisfy _the remaining open apace obligations 

contained in the Forty Percent Agreement. 

s. In tbe event of any sale of the Current Lan4s (but 

exolu4ing any sale of lots or blooks on registere4 plans of 

subdivision, to be develope4 for purposes other tban a golf 

oouree hole) the purohaeer shall enter into an agreement with 

the City provi4in~ for the assumption of obligations un4er the 

Porty Percent Agreement and thia Agreement. 

6·. Campeau agrees to complete t:he following works on the 

Cui-rent Lan4e a 

(a) aa part of Phase l es defined l>y the Of~ioial Plan for 

the Marohwoo4/liakesic1e Conwai\:lf, Renata Pond Storm 

Water Management Works as shown on Oliver, M•ngione, 

MoC.lla & Aesooiatea Limite4 Drawing Noe, 84•428G•SP%, 

84•4286•1 to.84-4286~11 inclusive, 84•4286•81 ~nd 

84•4286•82, 84-4286•D1 to 84•4286•DS inclusive, 

(b) dredging of the Kanata Pond from its easterly end to 

Line 4 approximately, provided that Campeau may at its 

discretion dredge the pond to the Goulbourn roroed 

Roa4 as shown on Drawing No, 84~4286•D6t 

(c) to provide any off•site eleotrioal distril>ution 

facilities 4eeme4 by Kanata Hydro to be required in 

order to p~ovide a secure service to the existing and 

proposed 4eve1opment, and 

(4) to permit cross country skiing and any necessary 

grooming of oross country ski trails on the golf 

·, .1 
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5. 

~
course during the winter months to the satisfaction of 

Kanata. 

1. It is hereby agreed that the rorty Percent Agreement 

and this A9reement ehall enure to the benefit of and be binding 

.upon the reape~tlve euoaeeaora and aaeigne of Culpeau and the 
. ' . 

· ·: · City and aha11 run with an4 bind the current Landa for the 

.·_benefit of the Kanata. Marohwoo4 Lakeside Co111111un1t.y. 

1N WITNESS WHBRBor the City and Campeau have hereunto 

affixed their corporate seals, attested by the hands of their 

authorimed aitning otfiaera in that behalf. 

SlGNBD, SIALBD & DBL1VBRED )• 
in the preaen~e of, I 
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SCBBDULB •A• 

LEGAL DESCRIPTION 

Road Allowanae between Concessions 2 and 3 

Mjaoent to Lots 6 and 7, Township of Ma.rah 

ALL AND SINGULAR that aertain parcel or traot of land an4 

premises situate, lying an4 being in the City ot K~nata; in the 

Regional Munioipalitr of Ottawa-carleton and in the Province of 
\ 

Ontario. 

&BING COMPOSED OF that part of the ~a4 "Allowance tietween 

Concessions 2 an4 3 adjacent to Lots 6 and 7, Concession 2 and 

adjacent to t.ote 6 and 7, Cono~eeion 3, Township ~f March (now 

within the limits of the City of I(anata) as o1oee4 and stopped 

up by By•law 22•81 Cregistere4 in tbe Land Registry Office for 

the Land Registry Division of Ottawa•Carleton (No~ 5) as 

Instrument No. NS113415l and 4eslgnatea as Part 1 on a 1 

reference plan·of survey deposited in the said Land Registry 

Office as Plan sa-soss. 

Page 7 
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Schedule A (Cont'd) 

LEGAL DESCRIPTION 

Parts of Lots 6, 7, 8 and 9, conoession 2 

Township of March, now City of Kanata 

Page 8 

ALL AND SINGULAR that certain parael or tract of·land and 

premises situate, lying and being in the City of Kanata; 

(for~erly in the Township of Maroh), in t:tie Regional 

Municipality of Ottawa-Carleton and in the Province of Ontario; 

BBlNG COMPOSBD or that part of North West Half of Lot 6, those 
\ . . . 

parts of Lots 7 and a, and that part of the south East Half of 

Lot 9, in Concession 2, all ~n the Township of March (now 

within the limits of the City·of Kanata), designated as Parts 

1, 2, 3, 4 and Son a Reference Plan of Survey deposited in the 

Land Registry Office for the Land Registry Division of 

Ottawa-Carleton (No.s) aa Plan SR-10774. 

SUl~BC'l' ~ AN BASBMBNT as ~ore particularly set ou~. in 

Instrument Number MR 3486, in favour of Bell Canada, over along 

and upon the said Part 4 on Plan sa-10774, 

~ 
fl , 
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Schedule A (Cont'd) Page 9 

LEGAL DESCRIPTION "'" 

Parcel 69•1, Section 4M•510 

ALL AND SINGULAR tbat certain parcel or tract of 1an4 and 

premises situate, lying and ~eing in the City of Kanatai in-the 

Regional Munio:lpal:lty of Ottawa .. Carleton and in the Provinoe .of 

ontado. 

BBING COMPOSED or all of &look 69 as shown on a plan registered 

in the Land Registry Office for t~e Land ~itlee Division of 
\ 

Ottawa-Carleton (No. 4) as Pl~n No. 4M•510, ~eing ell of Parcel 

69•1, section 4M•510~ 

. • • .... .-,l.1/1.',•.•J ,L,,•.•,V.•:,'4'' '"'' •• ...... •.••••,,,,.: •.•·v , .· ............................ . 
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Sohedu1e A (Cont'd) Page 10 

LEGAL DBSCRIP'l'ION 
~-

Paroel 126-1, Section 4M-65l 

ALL AND SINGULAR that oerta:Ln paroel or traot of . land and 

premises situate, lying and be:Lng in the City of·Kanata; :Ln the 

Regional Munio:Lpality of Ottawa•Carleton and in tbe -Provi~oe of 

Ontario. 

BJ!llNG COMPOSBD 0'11 a11 of Blook 126 as shown on a plan 

reg:Lsterea in the Land Reg:Lstrf O!fioe for the Land Titles 

Division of Ottawa•Carleton (~o. 4) ae Plan No. 4M•GS1; being 

all of Jaroel 126•1, Section 4M-651. 

· ..... ,?••·•·•·• •u: •. :.,. t,.:..:.u.v.· . .,.. ......... : .... -··· T •• • •· Ja:11 
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Schedule A (Cont'd) Page 11 

LEGAL DBSCRIPTION 

Parcel 132•1, Section 4M•65l 

ALL AND SINGULAR that aertain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa•Carleton and in the Rrovinoe.of 

Ontado. 

BBlNG COMPOSED or all of Block 132 as shown on a plan. 

registered in the Land Registry Offiot for the ~n4 Witl$G . \ 

Division of Ottawa•Car~eton (No. 4) as Plan No; 4M•651i being 

all of Paroel 132•1, section 4M•651. 

......... .,, ..... ,.,.. --· ...... !.../.-· ••:: :·: JIit .. 
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so~edule A (Cont'd) .... .. Page 12 

LBGAL DBSClUPTlON 

Paroel 183•1, Section 4M-6S2 

ALL Am> SlNGULI\R that certain paroel or traot of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Muniaipality of Ottawa-Carleton and in ~he P~ovinoe 9f 

Ontario. 

. . 

RElNG COMiOSBI> or all of Bloak 183 as shown on a plan 

registered in the Lan4 Registry OfUae for the La~4 Titles 

Division of Ottawa-Carleton (No, 4) as Plan No. 4M•652; .being 

a11 of Paroe1183•1, section 4M•652. 

I 5 



·-~ .. ~: .... 

Schedule A (Cont'd) Page 13 

LBGAL DESCRIPTION 

Parcel 185•1, section 4M-652 

ALL AND SINGULAR that certain parcel or tract of land an4 

premises situate, lying and being in the City of Kanata, in the 

Regional Munioipallty of Ottawa-Carleton and in the Province of 

Ontario. 

BBZNG COMPOSED 01' all of BlOCJk 185 aa shown on a plan· 

registered in the Land Registry Offiae for the Land Titles 

Division of Ottawa-Carleton (No •. 4) ae Plan No; 4M•652; being 

all of Parcel 185•1, Seotion,4M•652. 



i 
i, 
; 
i 

i 
i 

! 
I 

I 
~. 
i 
I , 

Schedule A (Cont'd) Page 14 

>\," 
LEGAL DBSCRIPTXON 

Parcel 186•1, section 4M-652 

ALL AND SINGULAR that oertain parcel or traot of land an4 

premises situate, lying and being in the City of Kanata, in the 

Regional Muniolpaltty of Ottawa-c:arle.ton and in the Province of 

Ontario. 

BEING COMPOSBD OF all of Block 186 as shown on a plan 

registered in the Lan4 Registry Offio, ~or-the LJnd_Tltlee 

Division of Ottawa•<:arleton (No. 4) as Plan No. 4M•652; being 

all of· Paroel 186•1, Seotlon 4~•652, 

•"l'J.•:11• •• I.•. • •1 •••• .. • ,.. • 0 
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Schedule A (Cont'd) 
Pa<,te 15 

LEGAL DESCRIPTION 

Part of Parcel 3-7, Section Maroh-3 

ALL AND SXNGULJ\R that certain parcel or tract of land and 

premises situate, lying and being in the city of xanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BBING COMPOSED or 

FIRSTLY• Part ot Lots 5, 6 and 7 in concession 3 of the.T~wnship 

of Marah designated as Parts 1, 2 )in4 3 on a . t'eferenoe plan of 

survey deposited in the Land Registry Office for the Land Titles 

Division of Ottawa-Carleton (No. 4) as .Plan 4R•65571 

SECOijDLY'a Part ot LOte 3, 4 and 5 in concession 3 of the 

Township of March designated as Parts a, 3, 4, s, 6, 7 and 8 on a 

reference plan of survey deposited in the Land Regisi;ey Office 

for the Land Titles Division of Ottawa-Carleton (No, 4) as Plan 

4R•66581 

THB SAID PARCELS being Part of Parcel 3•7, Section Maroh•3, 
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. page 16 
Schedule A (Cont'd) 

LEGAL DESCRIPTXON 

Part of Parcel 5-3, section March-2 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional MUnicipali'ty of ottawa-carleton and in the Province of 

Ontario. 

BBING COMPOSED OF Part of the Road Allowance as widened between 

Lots 5 and 6 in concession 3 as stopped up and closed by·sy-law 
. ' . 

16-88 of '?he corporation of the City of ICanata registered in the 

Land Registry Office for the Land Titles Division of ottawa-
' ~~aa-,J 

carleton (No. 4) as Instrument No. 59228 designated as Part 4 on 

a reference plan of survey deposited in the Land Registry Office 

for the Land Titles Division of Ottawa-carleton (No. 4) as Plan 

4R-6557. 

TD SAID PARCEL laeing Part of Parcel 5-3, Section Maroh-2. 
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Schedule A (Cont'd) Page 17 

LEGAL DESCRIPTION 

Parcel 6-1, Section Marah-2 

ALL AND SINGULAR that certain parcel or traot of land and 

premieee situate, lying ana being in the City of Kanata, in the 

Regional Munioipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OJI' all of those parts of 1,ote 6 and 7 ;, 

~noession 2, of the ~ownsbip of March (n~w within the limits 

of the City of Kanata) 4eeignate4 as Parte 1; 2 an4 3 on a· 
' . 

reference ~lan of survey cteposi tad in ·the Land aegietry Officie 

for the Land ~itles Division of Ottawa-Carleton (No. 4) as Plan 

No. 4R•$04, ~eing all of Parcel 6•1, section Marah•2 • 
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Schedule A (Cont'd) Page 18 

~-
LEGAL DBSClUPTION 

Parcel s-1, section Marob•2 

ALL AND SINGULAR that certain parcel or tract of land an~ 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BBING COMPOSED.Or all of those parts of Lots, Concession 2; of 
' . the Towns~ip of March (now within the limits of the City of 

Kanata) deeignate4 as Parts 1, l, 3, 4 and 5 on a reference 

plan of survey deposit•~ in'the Land Registry Office for the 

Land Titlea Division of Ottawa-Carleton (No. 4) as Plan No. 

4R•ll35, being all of Parcel 5•1, Section Maroh•2, 

I.• -
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Page 19 
Schedule A (Cont'd) 

LEGAL DESCRifflON 

Part of Parcel 2-1, section March-2 

I 
1 

ALL AND SINGULAR that certain parcel or tract of land and 1 
premises situate, lying and being in the city of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of those parts of Lots 3 and 4 1 Concession 

a and that part of the Road Allowance between concessions 2 and 3 

of the Township of March (as stollped up and closed by By-Law 32-

76 of the Corporatil1~~9:1'ownship of Maroh, registered as 

L.T. Instrument No. 27866q) designated as Parts 1, 9, 10 and 11 

on a Reference Plan of survey deposited in · the Land Registry 

Office for thJ Land Titles Division of ottawa-carleton (No. 4) as 

Plan No. 4R-6558. 

IJ.'HB SAID PARCEL being Part of Parcel 2-1, Sect.ion March-a •. 
f"v 
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Schedule A (Cont'd) Page 20 

LBGAL DESCRIPTION 

Part of Parcel 7•1, Section March-3 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Ottawa, in the 

Regional Municipality of Ottawa-carleton and in the Province of 

Ontario. 

BEING COMPOSED or, 

FXRS'l'LY• all of those parts of ~ts 7 and a in ~oncession 3; 

of the Geographic Township of ~arch, designated as.Parts land 

2 on a Reference Plan of Sqrvey deposited in the Lan4 Registry 

Office for the Land Titles Division of Ottawa-Carleton (No. 4) 

as Plan 4R• 6556r 

SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 

Geographic Township of Marob, designated as Parts 1, 6, 13, 14, 

20 and 21 on a Reference Plan of survey deposited in tbe Land 

Registry Office for the Land Titles Division of Ottawa-Carleton 

(No, 4) as Plan 4R•36991 

THE SAID PARCEL being Part of Parcel 7-1, Section March 3, 

.••• ·• ~ ,:·•.:._':"-!-~'--:11.tl/l/tt"'1i",'U.,? .,•,u•: ,;.,,: •.. , ,.,:.t·••· .. 
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SCHEDULE 11B11 

BXQBSS LANDS DBDICATIONS 

Parklanc! 

Natural Environment Area 

Open Spaoe Buffers 

Walkway Links 

Total 

'·f,;=:,::•~v•.•. ••\u .. "{•• .. ·t,, •·- ...... :· .• ~-
, .... , ' 

• •,;,,,,~ /~••"""•• I . ' 1,.,,1,,. .. ...... ~~••, · ........ _ .... 

s.120 aores 

9.610 aorea 

28.870 aarea 

1.114 aorea 

44. 714 aares 
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SCHIJ)ULB "C" 

CURRBW.t' LANDS DIDXCATXON/DBSIGNATXON UQUlmpmN'l'S 

Parkland 

Goll Coul'ee 

: . Natural Bnvbonment Area 

·epe,s Space suffers 
. . 

Walkway Linlce 

.'l'otal 

,, 

53.139 aores 

11s.71s aoree 

28?. 745 aores 

·19.435 ·aoree 

7.198 °&0H8 

543.292 acres 

• .... , ........ "·· ......... . 
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Document General 
Fonn 4 - Und Reglttl'llllon Refonn Act. 18114 

(1) Reglltry 0 Lend Tltlet Ix] (8) Page 1 of /tJ- WJM 

Blook Pro~rty 

1110 oou~ent Application to Register Notice 
an unregistered Estate, Right, Interest or 

0011818$ 

P on 

D 

Parcel 69-1 in the Register for Section 4M-510, 
Parcels 126-1 and 132-1 in the Register for 
Section 4M-65l, Parcels 183-1, 185-1 and 186-1 
in the Register for Section 4M-652, Part of 
Parcel 3-7 Section Maroh-3, Part of Parcel 5-3 
Section March-2, Parcel 5-1 Section Maroh-2 

MCSJU01111: and Part of Parcel 2-1 Section Maroh-2, 
~ 0 as described in the schedule annexed on pages 

111,,.=,,,,,,,,....----------t2 to 11 annexed. 

(bl Schedule for: 
Addttioflll: 

~It □ 

Tlllt 
DOC\llllflll 
Conwna: 

(II) RedoaGflpt!On 
New Basement 
Plan/8keloh □ Desorf Piion IE ~=a• □ Other rn 

(8) It Document provldet It follOWII 

The Corporation of the City of Ranata has an unregistered interest 
in the land registered in the name of Campeau Corporati9n in 
respeot of the lands registered !s Parcel 69•1 in the Register 
for seotion 4M-510, Parcels 126-I and 132-l in ~he Register for 
section 4M-651, Parcels 183-1, 185-1 and 186-1 in the Register for 
Section 4M-652, Part of Parcel 3-7 Section March-3, Part of 
Parcel 5-3 Section March-a, Parcel 5-1 Section March-2 and Part of 
Parcel 2-1 Section Marah•2, as described in the schedule annexed 
on pages 2 to lf annexed, and hereby apply un4er section 74 of the 
Land Titles Act for the entry of a Notice of an Agreement dated the 
10th day of June, 1985, made between The Corporation of the City of 
Kanata and Campeau Corporation in the register for the said parcels. 
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1 ~1:i:1ce 150 Katimavik Road, Kanata, Ontario K2L 2N3 
(1Q) Party(letl (Bet out Statue or lnter811) 
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160 Elgin Street, 26th Ploo 1· 

Ottawa, Ontario 
KlN 883 

Total • ;I 
I 

3 



/ 
.. ' ' . 

SCHEDULE 

LEGAL DESCRIPTION 

Parcel 69-1, Section 4M-510 

Page 2 

ALI, AND SINGULAR that certain parcel or traot of land and 

premises situate, lying ana being in the City of Kanata, in the 

aegional Municipality of Ottawa-carleton ana in the Province of 

Ontario, 

BEING COMPOSED OF all of Dlook 69 as.shown on a plan registere4 

in the Lana Registry Of~ioe for the Land Titles Division of 

Ottawa-Carleton (No. 4) as Plan No, 4M-5101 bein9 all of Paroel 

69•1,.Seotion 4M•Sl0, 

,"1' 

i 
I ., 
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LEGAL DESCRIPflON 

Parcel 126-l, seotion 4M-65l 

Page 3 

ALL AND SlNGULAl\ that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Provinoe,of 

Ontario, 

BEING COMPOSED OF all of Block 126 as·abown on a plan 

registered in the Lan4 Registry Office for the ~an4 Titles 

Division of Ottawa-Carleton (No. 4)' as Pl~n No. 4M-651,. being 
\ 

all of Parcel 126•1, section 4M•651. 
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LEGAL DBSORXfTION 

Parcel 132-l, Seotion 4M-65l 

page 4 

ALL AND SINGULAR that certain parcel or tract of lan4 and 

premieea situate, lying •~4 being !n the City of Kanata, in the 

Regional Muniolpality of Ottawa-Carleton and in the Provinae of 

Ontario, 

BEING COMPOSED or all of &look 132 88 abown on a plan 

registered in the.Lana Registzy Office for tbe Lana Titles 

Division of .Ottawa•Carleton (No. 4) as Plan No. 4M•65l, beJng 
' all of Paroel 132•1, Seotion 4M•651. 

66 
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LEGAL DESCRIPTION 

Parcel 183-1, Section 4M•652 

page 5 

ALL AND ,SINGULAR tbat oertain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-carleton and in the Province of 

Ontario, 

BEING COMPOSED or all of Blook 183 as shown on a plan 
' 

registered in the Lana Registry Office for the Land Titles 

Division of Ottawa-Carleton (No. 4) as Plan ~o. 4M~652, being 
. \ 

all of Parcel 183•1, Section 4M•6$2, 



l I . 

!. 

LEGAL DEBCRIJ?'l'ION 

,Parcel 18S-l, Section 4M-652 

Page 6 

ALL AND SINGULAR that aertain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OP all of Block 185 as shown on a plan 

registeted in the Lan~ Registry Office for the •1'tlnd Titles 

Division of Ottawa-carleton (~o. 4) as Plan No. 4M-6S2; being 

all of Parcel 185-1, section 4M•652, 

• I 

i! 
I: 
J., 
l • ,, 
.1: 

.,I 



I" 

•■ 

LEGAL DESCRIPTION 

Parcel 186•1, Section 4M•652 

Page 7 

ALI, AND SINGULAR that certain parcel or tract of land and 

prGlllises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of Block 186 as shown on a plan· 

registered in the L~nd Registry Office for the Land Titles 

Division of Ottawa-Carleton (No. 4) a~ Plan No, 4M•652i being. 

all of Parcel 186•1, Seotio~ 4M•652. 

9 
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Page 8 

LJiiAAL DE§CRIP'l'IQN 

Part of Parcel 3-7, Section March-3 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of ottawa-carleton and in the Province of 

Ontario. 

BEING COMPOSED OF 

FIRSTLY s Part of Lots 5, 6 and 7 in Concession 3 of the Township 

of March designated as Part;s 1, a and 3 . on a referenoe plan ·ot 

survey clepos·ited in the ,Land Registry Office t.or· the Land 'l'itles 

Division of Ottawa~c~rieton· (No. 4) as Plan 4R•65571 

SECONDLY I Part of Lots 3, 4 and 5 in Conoession 3 of the 

Township of March designated as Parts a, 3, 4, 5, 6, 7 and 8 on a 

referenoe plan of survey deposited in the Land Registry Office . \ 

for the Land Titles Division of Ottawa-Carleton (No. '4) as Plan 

4R•6558J 

THE SAID PARCEts being Part of Parcel 3•7, section Maroh•3. 

70 



Page 9 

LEGAL OBSCRlPTION 

Parcel 5-l, Section March-2 

ALI, AND SINGULAR that oertain parcel or traot of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of those parts of Lot 5, Concession 2, of 

the Towns~ip of March (now within the limit, of the City of 

Kanata) designated as Parts l, 2, 3, 4 and 5 on a reference 
' ' ' 

plan of survey deposited.in the Land Registry.Office· for· the 

Land Titles Division of Ottawa-Carleton (No. 4) as Plan No, 
\ ' 

4R-ll35, being all of Parcel 5-1, Section Mar=h•2, 
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Page 10 

LEGAL DESCltCP'l'ION 

Part of Parcel 2-1, Section Maroh-2 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the city of Ranata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED OF all of those parts of Lots 3 and 4, concession 

2 and that part of the Road Allowance between concessions a and 3 

ot the Township ot March (as stopped up and closed ~Y By-La~ 32• 
.' '\' - ' . 

76 of the Corporation of tb_e Township of March, registered as 
. · <a'414!,1 . . . · . • · 

L.'l'. Instrument No. 278660) designated as Parts 1, 9, 10 and U 

on a Reference Plan of survey · deposited in . the Land Registry 

Office for the Xiand Titles Division of Ottawa-Carleton (No. 4) as 

Plan No. 4R-6558, 

'l'HE SAID PARCEL being Part ot Parcel 2-1, section March-a. 

7 
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page 11 

LEGAL DESCRl:PTIQN 

Part of Parcel 5•3, Section Maroh-2 

ALL AND SINGULAR that certain parcel or tract ot land and 

premises situate, lying and being in the City of Kanata, in the 

Regional MUnioipality of ottawa•Carleton. and in the Province of 

Ontario. 

BEXNG COMPOSBD OP Part of the Road Allowance as widen~d between. 

LOts 5 and 6 in Concession 3 as'stopped up and closed by By-law 

16-88 of The corporation ot the City of ~an~ta registered.in the 

Land Registry Office for' the Land Titles Division of .. ottawa- · 
ssa.~ · 

Carleton (No. 4) as Instrument No. 11811 designated as Part 4 on 

a reference plan of survey deposited in the Land Registry Office . ,, 

for.the Land.Titles Division of Ottawa-Carleton (No. 4) as Plan 

4R-6557. 

'l'HB SM:D PARCEL being Part of Parcel 5•3, section Maroh•2. 
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THIS AGRE!!=MENT made in triplicate this lO day of 0-)M- , 1985, 

BETWEEN: 

AND: 

CAMPEAU CORPORATIONf a body corporate and politic, 
Incorporated under :he laws of the Province of 
Ontario, 

Hereinafter called "Campeau" 

OF THE FIRST PART 

THE CORPORATION OF THE CITY OF KANATA 

Hereinafter called "Kanata" or "the City" 

OF THE SECOND PART 

WHEREAS Campea~ is desirous of developing i~s _lands in 
Marchwood Community and Lakeside Community located in the City 
of Kanata which lands are more particularly ·describe~ ~ll Schedule 
'A' ( hereinafter ref erred to as t\le 11Marchwood-Lakesid~ L~nds", > 

AND WHEREAS Campeau is 'the owner. and operator of a golf 
course (het'oinafter refet'red to as the "Kanata Golf Course", ) 
located within the Marchwood-Lakeside Lands, 

AND WHEREAS Kanata and Campeau have agreed that the 
Kanata Golf CQurse shall be improved and expanded in conjunction 
with the development by Campeau of the Marchwood-Lakeside Lands, 

• I 

AND WHEREAS Campeau and Kanata wish to enter into this 
agreement for the put'pose of defining the improvements and in 
particular the size, location and required safety measures for 
the Kanata Golf Course in the Marchwood-Lakeside Lands, 

NOW THEREFORE THIS AGREEMENT WITNESSETH that in 
consideration of the mutual covenants hereinafter contained, 
the parties hereto agree as follows: 

l, Campeau shall design and construct an 18-hole golf 
cou~ae by expanding the existing 9-hole golf course 
onto adjoining lands, Any reloeatJoh Qnd ~ons~~uction 
required for the existing 9-hole golf course s~all be 
completed in accordance with the timing set out in 
Amendment No, 11 t~ the City of Kaneta Official Plan, 
During the period of construction, Campeau shall ensure 
that 9 playable holes are maintained £01 play at a 
similar standard to the existing 9 holes. The additional 
9-hole solf course shall be designed and constructed 
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• • 
- 2 -

in accordance with the timing set out in Amendment 
No, 11 to the City of Kanata Official Plan. 

2, (a) The golf course shall be designed by a professional 
Golf Course Architect and shall be constructed in 
accordance with generally accepted golf course 
standards as reasonably approved by Kanata and it is 
understood that the City may designate reasonable 
pedestrian and bikeway linkage access through the 
golf course to other community facilities such as 
public transportation, schools, parks and open space. 

Cb) Campeau shall be responsible for providins reasonable 
safety measures in the design and construction of 
the golf course as determined _by the Golf Course 
Architect to the reasonable approval of the City 
and this shall include safety measures such as 
vegetation screeping, fencing, berms and warning ·signs 
as determined bJ the Golf Course Architect ta the . 
reasonable approval of the City, . Safety measures sh.all 
extend to the use and enjoyment of adjoining properties, 
Safety measures shall include as a minimum the standards 
and requirements set out by Thomas McBroom & Associates 
·Ltd. in Schedule "B" hereto. 

3. The Kanata Golf course shall be operated as a private 
community g~lf course ~1th rules and regulations generally 
corresponding to those applicable to such clubs in the 
general Ottawa-Carleton area but it is understood that 
The Kanata Golf Course shall be made available for 
reasonable use by the public in the winter season for 
pedestrians, cross-country skiing, including motorized 
grooming of cross-country ski trails, and non-motorized 
winter activities which will not interfere with the 
primary use of the land, 

4. All SthaduXu annMal 'Co or to be annexed to this agreement 
shall have the same force and effect as if the information 
contained therein was included in the body of this 
agreement, 

5, The parties agree that there are no representations, 
warranties, covenants, agreements, collateral agreements 
or conditions affectins the Real Property or this agreement 
other than as expressed in writing in this agreement. 
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6. 

i1 

Except as herein expressly provided, this agreement 
shall extend to, be binding upon and enure to the 
benefit of the heirs, executors, successors and assigns 
of the parties hereto. 

IN WITNESS WHEREOF Kanata has hereunto affixed its corporate 
seal duly attested to by the hands of its authorized signing 
officers in that behalf this ta day of JuV\~· , 1985. 

lj, 
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• • SCHEDULE "A" 

FIRSTLY: 

All and singular those certain parcels or tracts of land and 
premises situate, lying and being in the geographic Township of 
March, now in the City of Kanata, in the Regional Municipality 
of Ottawa-Carleton and being composed of that Part of Lots, 
concession 2, in the said City of Kanata, designated as Parts 
1, 2, 3, 4 and Son Reference Plan 4R-ll3S filed in the Land 
Registry Office (No. 4) at Ottawa being the whole of Parcel No. 
s-1 in the Register for section March-2, and secondly subject to 
an easement, in perpetuity, in favour of the Bell Telephone 
Company of Canada over Parts 2 and 3 on Plan 4R-1135 as set out in 
Instrument No. 3483. 

SECONDLY& 

All and singular those certain parcels or tracts of land and 
premises situate, lying and being in ~he geographic Township
of March, now in the City of Kanata, in the Regional 
Municipality of Ottawa-Carleton and being composed of that 
Part of Lots, 2 3 and 4, Concession 2 and Part of Lots 2 and 
3, Concession 3, and Part of the Original Road Allowance 
between Concession 2 and 3 in the said City of Ranata, designated 
as Parts 1, 2, 3, 4, s, 6, and 7 on Reference Plan 4R•3697 
filed in the Land Registry Office (No. 4) at Ottawa being the 
whole of Parcel No, 2•1, in the Register for Section March•2 
and secondly subject to an easement, in perpetuity, in favour· 
of the Bell 'l'elephone Company of Canada over Part 2 on Plan 41\-· 
3697 as set out in Instrument No, 3500 and thirdly subject to 
an easement, in perpetuity, in favour of the Bell Telephone 
Company of Canada over Parts on Plan 4R•l135 as set out in 
Instrument No. 3493. 

'l'HIRDLYs 

All and singular those certain parcels or tracts of land and 
premises situate, lying and being in the geographic Township of 
March, now in the City of Kanata, in the Regional Municipality 
of Ottawa-Carleton, and being composed of Part of the Original 
Road Allowance between Lots 5 and 6 as closed by by•law 1989 and 
Part of the Original Road Allowan~e between concessions 2 and 3 aa 
closed by by•law 32•76 and Part of Lota 3, 4, s, 6, and,, Concese• 
ion 3 in the said City of lanata designated as Parts 6, 7, 8, 9, 
10, i1 and 12 on Reference Plan 4R•3747 filed in the Land Registr~ 
Office (No. 4) at Ottawa being the whole of Parcel 3•7 in the 
Register for section March•3 and secondly subject to an easement, 
in perpetuity, in favour of the !ell Telephone Company of Canada 
ova~ part 9 on Plan 4R•3?47 as set out in instrument No. 3493, 

If,. 
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SCHEDULE "B" 

J<ANATA GOLF COURSE DESIGN STANDARDS 

lN'l'RODUCTIONr 

The design standards of the fairway envelopes are a~ set out below 
and illustrated on Figures l, 2, and 3. They are in accordance 
with the Urban Land Institute•s publication "Golf Course Communities" 
(Technical Bulletin 170, Jones and Rando, 1974), which is generally 
recognized as the standard golf course design in residential areas 
by the golf course design and construction industry. The standard 
will be augmented at a later date with respect to such matters as the 
relationships between the golf course and the open space, pedestrian/ 
bike paths and storm water management systems, golf course maintenance 
and irrigation facilities, club house location, access and parking, 
and landscaping and safety features. The standards will be developed 
with due recognition of existing topography and vegetation and the 
proposed plans of sub•division. 

DESIGN STANDARDS1 

- Min. single-row fairway envelope width in the landing 
area, at 450' 
tee 

to 500 1 distanae from the 

• Min. single-row fairway envelope width behind the 
tee. 

• Min. double-row fairway envelope width 

300 feet 

150 feet 

500 feet 

The above fairway widths may be reduced where natural or man•made 
topographic &nd landscape features such as vegetation screens provide 
reasonable ~rotection against golf balls leaving the fairway 
envelope. 

To discourage the public from crossing the fairway other than 
between a green and following tee, the pedestrian bikeway system 
must be designed so that the public will be encouraged to use the 
designated routes. The design should utilize earth forms, shrubs 
and trees and rock formations in a subtle way to achieve the desired 
designated routes. Where the public path enters the fairway 
envelope and where the 901:i:.,ut \IJ:Oob l.h111 ,i>ol.h ,.n:,m green to tee, 
warning signs should be placed urging the public not to enter the 
fairways. An example of how this can occur is illustrated in Figure 3. 
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4M~, Parcels_ 126-l and 132-1_ in the Register 
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Parcel 5-3 section March-2, ,Parcel 5-1 Section March-2 and Part of 
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and hereby apply under section 74 of the Land Titles Ac:t_.for-"1'he 
entry of a Notic:e of an Agreement dated the 20th day of December, 
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Campeau corporation in the register for the said pucels. 
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'l'HlS AGREEMEN'l' made in triplicate this 29th day of 
December , 1988 

BETWEENa 

ANOa 

CAMPEAU CORPORATION, 
a bCidy corporate and politic 
incorporated under the laws of 
the Province of Ontario, 

. (hereinafter aalled "Cmnpeau") 

OF 'l'HE Ji'IRST PART 

THB CORPORATION OF 'l'HE CITY 0'8 l<ANATA, 

(hereinafter called "the City" 

OF 'l'HE SECOND . P~T 
\ 

Page 2 

WHEREAS Campeau and ~he City entered into an agreement 

dated the 10th day of June, 1985, the 11Golf C~ub Agreement" 

governing tbe impro~ement and operation by Campeau of ~he 

Xanata Golf Course (as defined in the Golf Club Avreement) on 

certain lands owned by Campeau situated in the City of Kanata, 

described in Schedule "A" to tJie Golf Club Agreemen1r (the 

"Original Lands"), 

AND WHER!AS lands in excess of the lands intended by 

the parties to be governed by the Golf Club Agreement were 

included in the Original Lande due to unavailability of precise 

legal descriptions, 

AND WHEREAS the City and Campeau have now determined 

the approximate location on tbe Ori9inal Lands of existing and 

proposed Kanata Golf Club boles and other amenities, 

AND WHEREAS Campeau and the City have agreed that the 

Golf Club Agreement should therefore now only apply to tbe 

lands described in Sohedule "A11 hereto, ( the "Current Lands"), 

r 
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2. Page 3 

AND WHEREAS the Golf Club Agreement was registered 

against the Current Lands in the Registry Office for the Land 

'l'itles Division of Ottawa-Carleton (No. 4) on....the. ~ l day of 

pA,tM--c)r, 198( as Instrument No. &;cfocf~S, 

-. 

AND WHEREAS the City by Council Resolution has 

approved a concept plan submitted by Campeau describing 

generally the proposal for designation and development of the 

lands including the 18 h~le golf. course, ( the "Conaept Plan") a 

copy of which Concept Plan is retained in the offices of the 

Municipal Clerk of the City, 

ANJ> WHEREAS the City wishe~ to ensure th~t the 

obligations under tbo Golf Club ~greement in rospeot of the 

Current Lands are binding on,succeeeors in title of Campeau, 

NOW THERSFOU this Agreement witnesseth that for and 

in consideration of the sum of Ten Dollars ($10.00) and the 

mutual covenants oontaine4 herein, the City and Campeau hereby 
l 

agree as follows, 

1. Effective as of the date of execution hereof, the Golf 

Club Agreement and this Agreement shall apply only to the 

Current Lands. 

2. 'l'he City aclmowle4ges and agrees that as the Golf Club 

Agreement shall no longer apply to that portion of the Original 

Lands not included in the Current Lanae, (the "Excess Lands"), 

tbe City hereby releases the Excess Lands from the obligations 

under the Golf Club Agreement. 

3. Except as may otherwise be agreed, the 18 hole golf 

course and amenities shall be constructed in aoaordanae with 

the Concept Plan. 
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3. Page 4 

4. Any sale of the golf course (including lands and 

building) shall be subject to the purchaser entering iato an 

agreement with the City providing for the operation of the golf 

course in perpetuity and fo% the assumption of all other 

obligations of Campeau under the Golf Club Agreement and tbis 

Agreement. 

s. It is hereby agreed that the Golf Club Agreement and 

this Agreement shall enure to the benefit of and be binding 

upon the respective successors and assigns of Campeau and the 

City and shall run with an4 bind the Current Lands for the 

benefit of the Kanata Marahwood Lakeside Community. 

IN Wl~NESS WHEREOF the City and Campeau have hereunto 

affixed their corporate seals, attested by the Lands of their 
' 

authorized signing officers in that behalf. 

I 
SIGNED, SEALED & DELIVERED 
in the presence. ofa 

) 
) 
) 
) 

THE CORPORATION OF THE CITY .OF 
KANA.TA 

) • Pera 
) 
) 
) 
) 
) 
) 
) 
) 

Pera 

) 
) 
) 
) 
) 
) 

CAMPEAU CORPORATION 
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SCHEDULE •A• 

LtGAL DBSCRlPTlON 

Parcel 69•1, Section 4M-5l0 

.Page 5 

AL~ AND SINGULAR th~t certain parcel or tract of land and 

premises situate, lying and·being in the City of I<anata, in the 

Regional Municipality of Ottawa-Carleton and in the Urovince of 

Ontario. 

BEING COMPOSEO'OF all of Block 69 aa shown on a plan registered 

in the Land Registry Office for _the t,and ~itles Division of 

Ottawa-carleton (No. 4) as Plan No. ,4M•Sl0, being all of Parqel 

69•1, section 4M•510, 
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Schedule A (Cont'd) 

LEGAL DZSCRIPTlON 

Parcel 126-l, Section 4M•651 

Page 6 

ALL ANO SING~AR that certain pa=cel or traot of land and 

premises situate, lying and being in the City of Ranata, in the 

Regional Municipality ot Ottawa-~rleton ana in the Province of 

Ontario. 

SEING COMPOSED OP all of Block l26'aB shown ·on a plan• 

registered in the Land Registry Office £or tbe Land ~itles 

t>ivision of Ottawa-Carleton (No._ 4)" as Pl&n No-. 4M•651~ being 

all of Parcel 126•1, section. ·4M•651. 
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Schedule A (Cont'd) 

LEGAL DESCRIP'l'lON 

Parcel 132-1, section 4M-65l 

page 7 

·~ 

AI,L AND SlNGtn,AR that ce~tain parael o~ tract of land and 

premises situate, lying a~4 bein9 in the City of Kanata, in the 

Regional Municipality of Ottawa-carleton and in the P~ovince of 

Ontario, 

BEING COMPOSED o, all of Block 132 as shown on a plan 

registered in tbe Land Registi-y Office for the'Lan~ Titles 

Division ot Ottawa-Carleton (No, 4) AS Plan No. 4M•65l, beJng 

all of Parael 132•1, Section ~M-651. 
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Schedule A (Cont'd) 

LEGAL OESCRIP~ION 

Parcel 183•1, Seotion 4M•652 

page s 

ALL AND ,SINGULAR that oertain parcel or tract of land and 

premises situate, lying ana bein9 in tbe City of Renata, in tbe 

Re9ional Municipality of Ottawa-carleton and in the Province of 

Ontario. 

BEING COMPOSED OP all of Block 183 as shown on a plan 

registered in the. Z4n4 Registry Office for the Land Titles 
' Division of Ottawa-Culeton (No. 4) as Plan No. 4M•652; being 

all of Parcel 183-l, Section 4M-652. 
I• 

····- ....... ~"! 

' . •• •J 

.JI, 

' :: .. ,-
,1 
-. 

l 

1· 
I 

' ;! 
,l 
!. 

!: 
I 
'i 

I 

I. 
! 
I 

. j 

----= 



i 
I-

. . 
' .. .. 

I :: 

:-,: 
! ·: 

Schedule A (Cont'd) 
. . _~ . 

LEGAL DESCRIPTION 

Parcel 185-l, Section 4M-652 

Page 9 

ALL ANO SINGULAR tbat certain parcel or traot of land and 

premises situate, lying an4 being in the City of Ranata, in tbe 

Regional Municipality of Ottawa-carleton and in the Province of 

Ont~rio. 

BEING COMPOSED or all of Block 185 ae shown on' plan 

. registered in the Land Registry Office for the Land Titles 

Division of Ottawa•Co.i'leton (~o. 4) ae Plan No. 4M•6S2; being 
\ 

all of P~roel 185•1, Section 4M•652, 
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Schedu1e A (Cont 1 d) 

LBGAL DESClUFTION 

Parcel 186•1, Section 4M-652 

Page ·10 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata,· in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

. . 
BEING COMPOSED OF all of Block 186 as shown on a plan 

registered in the Land Regist~ Office for the Land Titles 
. . . 

Division of.Ottawa-Carleton (No. 4) as Plan No. 4M•6S2; being 

all of Parcel 186•1, Section 4M-652. 
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Page 11 
Schedule A (Cont 1 d) 

LEGAL DESCRXPJ'ION 

Part of Parcel 3•7, Section Maroh-3 

ALL AND SINGULAR that certain parcel or tract of land and 

premises situate1 lying and being in the City of Ranata, in the 

Regional Municipality of Ottawa-Carleton and in 1:he Province of 

Ontario. 

BEING COMPOSED OF 

fIRSTLYs Part of Lots 5, 6 and 7 in concession 3 of the Township 

of March designated as Parts 1, a and 3 on a referenoo plan of 
\ 

survey deposited in the Land Registry Office tor the Land Titles 

Division of Ottawa-Carleton (No. 4) as Plan 4R•6557r 

sscoNDLYa Pan· ot Lots 3, 4 and !5 in concession 3 of the· 

Township of March designated as Parts a, 3, 4, s, &, 7 and a on a· 
reference plan of survey deposited in the Land Registry o~tioe 

for the Land Titles Division of ottawa•carleton (No. 4) as.Plan 

4R•65581 

THE SAID PARCELS being Part of Parcel 3•7, section Maroh-3. 

\ 
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Schedu1e A (Cont'd) 
page 12 

LEGAL DESCRIP'l'l:QN 

Part of Parcel 5-3, section Maroh-2 

ALL ANl> SINGULAR that certain parcel or tract of land and 

premises situate, 1ying and being in the City of Kanata, in the 

Regional Municipality ot Ottawa-Carleton and in the Province of 

Ontario. 

BBING COMPOSBD OP Part of the Road Allowance as widened between 

Lots 5 and 6 in concession 3 as stopped up ed closed by By-law 

16-88 of The Corporation of the City of Kanata registered in the 

Land Registzy Office for' the Land ~ Division of Ottawa-. 

Carleton (No. 4) as Instrument No. = designated as Part ·4 on 

a reference plan of survey deposited in the Land Registry Office 

for the Land.Titles Division of Ottawa-Carleton (No. 4) as Plan 

4R-6557. 

'l'HB SAXD PARCEL be~ng Part of Parcel 5•3, Section Maroh-2. 

00 
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Scheduie A (Cont'd) 
. ·- . : 

LEGAL OBSCRIPTION 

Parcel s-1, Section Marcb-2 

Page 13 

AL~ AND SINGULAR that certain parcel or tract of land and 

premises situate, lying and being in the City of Kanata, in the 

Regional Municipality of Ottawa-Carleton and in the Province of 

Ontario. 

BEING COMPOSED 01 all of those parts of Lot 5, Concession 2, of 

the ~ownship of March (~ow within the limits of the City of 

Kanata) designated as Pa~te l, 2, 3, 4 an~ Son a reference 

plan of survey deposited in the ~and aegistry Office· for the· 

~and Titles Division of Ottawa-Carleton (No, 4) as flan No, 

4R•ll35, being all of Pa~cel 5•1, section March-2, 
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Schedule A (Cont'd) 
Page 14 

LEGAL DESCIUPTXON 

Part of Parcel 2-1, section Maroh-2 

ALL AND SINGULAR that certain parae1 or tract of land and 

premises situate, lying and being in the·a1ty1 of I<anata, in the 

Regional Municipality of Ottawa-Carleton and in tbe Province of 

Ontario. 

BEING COMPOSED OP all of those parts of Lots 3 and 4, Concession 

2 and that part of the Road Allowance between concessions 2 and 3 

of the Township of Maroh (as stopped up and closed by By-:t,aw. 32• ,, 

76 of the Corporation ot the Township of Maroh, .. registered as 

L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 

on a Reference Plan of Survey deposited in the Land Registry. 

Office for the Land Titles Division of Ottawa-Carleton (~o. 4) as 

Plan No. 4R-6558. 

~HB SAID PARCEL being Part of Parcel 2-1, Section March-a. 
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1.40350 

TH IS AGRB BMBNT ma de In triplicate th i s;JJ, "f ( day of ?J'/t17-

BETWEEN: 

AND: 

CAMPEAU CORPORATION, a body corporate and 
politic, incorporated under the laws of the 
Province of Ontario, having its Head Office 
in the City of Nepean, 

Hereinafter called "Campeau" 

OF THE FIRST PART 

THE CORPORATION OF THE CITY OF KANATA 

Hereinafter called "Kanata"-

1981. 

OF THE SECOND PAAT 

WHEREAS Campeau has applied to The Regional 

Municipality of Ottawa-Carleton_ (rereinafter c~lled;~he 

"Region") to amend its Official Plan to permit the development 

of the 'Marchwood Lakeside Community' in the City of Kanata· in 

..,,,.., 

' I 
AND WHEREAS Carnp~au_has proposed to designate 

approximately forty (40%) p~rpent of ~e development area as 

r.ecri,rni;.lun 1:1nd UJ,>en l:IJ,>ctce 1:1m.i Lht: l,'QJ. L.i.1:11:< QJ.t: c.J1:1:1.i.1.uu1:1 .:>£ 

entering in this agreement to establish the principles 

relating to Campeau's offer; 

AND WHEREAS the Region has agreed to amend its . 
Official Flan in accordance with Campeau's requesti 

.. . 
THEREFORE this agreement witnesseth that for and in 

consideration of One Dollar paid by Kanata to Campeau (receipt 

of which is acknowledged), and the mutual covenants contained 

herein: 

1, This Agreement shall apply to the lands described in 

. Schedule "A" att~ched hereto. 
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, ... A'Pl?L!Cl\!!'J:ON TO REGISTEk 
NOTICE or AN'AGREEMENT 

THE LAND TITLES ACT SECTION 78 

'l'O: 'l'HE LAND REGISTRAR 

1.40350 

FOR THE LAND TITLES' DIVISION OF OTTAWA-CARLETON N0.4 

,I, THE CORPORATION OF THE CITY OF KA.NATA 

being interested in the lands entered 

as Parcel 6-l and 5-l 

in the Register for Section March-1 and March-2 

~r which CAMPEAU CORPORATION 

,is the registered owner 

hereby apply to have Notice of an Agreement dated the 

26th day of May, 1981 '. 

made between CAMPtAU CORPORATION and THE REGION~L MVN!CIP1\LITY 

OF OTTAWA-CARLETON 

entered on the parcel register. 

The evidence in support of this Application consists of: 

1. An executed copy of the said Agreement 
'- . /: 

Thls Application is not befng-made for any fraudulent or 

My audress for service is 150 Katimavik, Kanata, Ontario.-

.. ' 

·• 

THE CORPORATION 0~ THE CITY OF KANATA 

~-L::"-7.-------
·'i;;-~{~ ;ol~r 
DOUGLAS KELLY 

ti 

• 
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REGIONAL OFFICIAL ?.LAN 

2. Campeau and Kanata mutually covenant and agree to 

support the application by the Region for ap~roval of Offici~l 

Plan Amendment No, 24 to the.. O~f!.cial Plan of the Ottawa-... 
Carleton Planning Area which is attached hereto as Schedule 

"B", 

PRINCIPLE Or' PROVISION OF 40% OP~N SPACE AREAS 

3. Campeau hereby confirms the principle stated in its 

proposal that approximately forty (40\) percent of the total 

development area of the 'Marchwood Lakeside Community' shall be 

left as open space for recreation and natural environmental 

pUJ/poses which areas consist of the following; 

(a~ the proposed 18 hole golf course 

(b) the storm water management area 

(C) the natural environmental areas 

{d) lands to I.:<! dedicated for park purposes. 

4. ( l) The location of the lands to be provided for the 18 

hole golf course shall be mutually agreed between the parties; 

{2) ' _,., The lands set aside for the major .storm water 

management area is shown generally as part of the Environmental 

Constraints 1\rea on Schedule "2" of Official Plan Amendment No. 

24, the exact boundaries of this area and the locati'on and 

boundaries of the remainder of the storm water management ~ystem 

shall be mutually agreed between the parties. 

(3) The lan0s set aside for the natural environmental 

areas are shown generally on Schedule "2" of the proposed 

Official l?lan Amendment No. 24 attached as Schedule "B" hereto 

as Environmental Area Class an~ ,2 and part of the 

Environmental Constraint Area provided that the eitact bOundar'ies 

of these areas shall be mutually agreed between che parties. 

(4) The lands to be dedicated for park purposes will be 

determined at the tl1m:1 u( i:.b~ J1:Vt!lup1111:nt applit:ations in 

accordance with The Planning Act. 

' - . 
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METHODS OF PROTECTION 

5. ( l) Campeau covenants and agrees that the land to be 

provided for the golf course shall be de~ermined in a manner 

mutually satisfactory to the parties and subject to sub

paragraphs 2 and 3 shall be operated by Campeau as a golf course 

in perpetuity provided that Campeau shall at all times be 

permitted to assign the management of the golf course without 
.. . 

prior approval of Kanat~.· 

(2) Notwithstanding sub-paragraph (1), Campeau may sell 

the golf course (including lands and buildings') provided the new 

owners enter into an agreement with Kanata providing for the 

operation of the golf course in perpetuity, upon the same terms 

and conditions as contained herein. 

{3) In the event Campeau has received an offer for sale of 

the golf course it shall give Kanata the right of first refus!l,, 

on the same tar~~ and conditions as the offer for a period of 

twanty-one {21) days. 

( 4) In tne ev~.-, t th::~ C-;;}'\t:";!i:".n ,;,.!'Ii -ces to discontinue the 

operation of the golf course and it can find no other persons to 

acquire or operate it, then it shall convey the golf course 

(including lands and buildings} to Kanata at no cost and if 

Kanata accepts the conveyance, Kanata shall operate or cause to 

be operated the land as a golf course subject to the provisions 

of paragraph 9. 

(5) In the event Kanata will not accept the conveyance of 

cne golf cour~e a~ pLuvlueJ roL in sub-paragraph (4} ~bovc then 

Campeau shall have the right to apply for development of the 

golf course lands in accordance with The Planning Act, 

notwithstanding anything to the contrary contained in this, 

agreement. 

6. Campeau shall convey the lands set aside for the storm 

water management system to'Kanata at no cost when the lands ar.e 

capable of definition by Plans of S11rvey or Plans of Subdivision 

boing dovcloped ln tho vicinity oe the s~orm wntor man~goment 

system, 

5 1 
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7, Campeau shall convey the natural environmental areas 

to Kanata at no cost when the lands are capable of de~inition by 

Plans of Survey or Plans of Subdivision being developed in the 

vicinity of the open space and natural e~vironmental areas. 

8, Campeau shall convey to Kan~ta at no cost the lana 
',I 

for park purposes upon the development of lands in accordance 

with The Planning Act. 

9. In the event that any of the land set aside for open 

space for recreation and natural environmental purpose5 ceases 

to be used for recreation and natural environmental purposes by 

Kanata then the owner of the land, if it is Kanata, shall 

re convey it to Campeau at ne;··e&sb unless the' land was conveyed ... . . . 
to Kanata as in accordance with Section 33(5) (a) or 35b o·f The 

Planning Act. 

10. It is the intent of the parties that this agreement 

shall establish the principle~~ prcpo~cd by C~:;ipc~u to provide 

40% of the land in the 'Marchwood Lakeside Coromunity' as "open 

space, however, as develop~~nt occurs ana plal'\5 are finalized, 

furbher agreements concerning specific open space areas may be 

required to implement this principle and to provide for the 

const_ruction of works in these areas, 

11, This agreement shall be binding on the parties and 

have full force and effect when Official Plan Amendment No. 24 

to the Official Plan of the Ottawa-Carleton Planning Area is 

approved by either The Minister of Housing or the Ontario 

Municipal tloard. 

12. This agreement shall be registered against, the lands 

described in Schedule "A" provided that when any part of the 

lands are severed or approved for development in accordance with 

the Planning Act, Kanata at the request of Campeau shall provide 

a release of this agreement for those specific lands severed or 

approved for development provided that the specific lands do not 

contain any of the open space land designated by this agreement 

and provided further that the principles confirmed by the terms 

c:tnd conditions of this agreement are ntilintained. 
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13. It is agreed and declared that this agreement and 

covenants, provisos, conditi~ns and schedules herein shall enure 

to the benefit of anu be binding upon the respective successors 

or assigns of each of the parties hereto. 

rn WITNESS WH!.-:REOE', the Parties hereto have hereunto 

affixed their corpora+P ~P~,~, ~~~P~tPn hy the hands of their 

proper officers dul~ ,aut~orized in that behalf. .':. ~,. ·:.':·~·. 
~ t1it ~· r" •.t .... , 

SIGNED, SEALED AND DELIVERED 
in th~ presence of 

. ' . 

) 
) 
) 
) 
) 

' ) 
) 
) 
) 
) 
) 
) 

>. 
\ 
I 

) 
) 
) 
) 
) 
) 
) 
) 
) 

/: .. ~ - . 
CAMPEAU C~RPOM'l)ION,,_ .. _ . . 

.·,,, ••'t,\\\:\Pf,1 ""-·''•'·~··., : .. . l ,. ........... (I -:... I.,,: 
~ "'•· ":.. '~=. 
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THIRDLY: 
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FIFTHLY: 

! 

SIXTHLY: 

SCHEDULE A 

To .rm agreement, nate<'I 11ay 26, 1981, 
between CAMPEAU CORPORATIOll and the 
corporatio~_of the City of Kanata 

.,."'T• 

l.40350 

All and singular that certain parcel or tract of 
land and premises, situate, lying and being now 
in the City of Kanata formerly Township of Harch, 
in the Regional Hunicipality of Ottawa-Carleton 
and being those parts of Lots 7, 8 and 9, 
Concess!on 3, in the o,:-iginal Township of narch, 
County of Carleton, designated as parts 1, 3, 4, 
7 and 8 of a plan of survey of record in the Land 
Registry Office for th'e Registry Division of 
Carleton (Ho. 5) on October 6, 1976 as no. SR-
2702. 

All and singular that certain parcel or tract of 
land and premises, situate, lyin9 and being now 
in the City of·Kanata formerly Townshi.p of narch, 
in the Regional' Municipality ot Ottawa-Carleton 
and being compsed of those parts of Lot 6 and 7, 
Concession 3, in the original Township of Uarch, 
County of Ciirleton, designated as parts 3, 4 and 
6 on a plan of survey of record deposited in the 
Land Registry Office for the Reqistry Divison of 
Carleton {?to. 5) on October 13, 1976 as no. SR-
2710. 

All and singular that certain parcel or'tract of 
land and premises, situate, lying and being now 
in the City of Kanata formerly Township of ttarch,, 
in the Regional Municipality of Ottawa-Carleton 
and being composed of those parts of Lots 3, 4 
and 5, ConceRRion 3. in the ~aid TownRhio of 
March, designated as parts 7, 8 and 10 on a plan 
of survey of record deposited in the Land 
Registry Office ·for the Registry Division of 
Carleton {Ho. 5) on October 14, 1976 as No. SR-
2710. 

All and singular that certain parcel or tract of 
land and premises,·situate, lying and being now 
in the City of Kanata formerly Township of March, 
in the Regional Municipality of Ottawa-Carleton 
and Province of Ontario and being that part of 
Lot 5, Concession 2, in the said Township of· 
March aesignated as parts 1, 2, 3, 4 and 5 on a 
plan of survey of record, registered on Uovember 
7r 1974 as Ho. 4R-ll3S being the whole of parcel 
5-1 in the Register of Section 11arch-2, 

All and singular that certain parcel or tract of 
1and and premises, situate, lying and being now 
in the City of Kanata formerly Township of. March, 
in the Regional Municipality of Ottawa-Carleton 
an<'! beii.g those parts of Lot 6 and 7, Concession, 
2, in the said Township of March designated as -
parts 1, 2 and 3 on a plan of surv~y ~r ~P.cord 
numbered 4R-804, being the whole of pnrcol 6-1 in 
the Register of section r1arch-l. 

All and singular that certain parcel or tract of 
1An~ An~ pr~m1~~~ ~ituat~, lyina Rn~ hAfng now in 
the City of Kanata formerly Township of tlarch, in 
the Regional Municipality of Ottawa-Carleton and 
the Province of Ontario and being composen of 
parts of Lots 6., 7, 8 and 9, Concession 2 of the 
sai<'I Township of n.-rch, more particularly 
described as follows:-

4 
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Commencing at the point of inter.section of the 
division line between the rorthwest and southeast 
halves of the said Lot 6 with the northeasterly 
li~it of the Road Allowance between Concessions 
land 2: 

Thence northwesterly, along th~ said 
northeasterly limit of the Road Allowance between 
Concessions land 2, a distance of 1015.15 feet 
to the oost southerly angle of the said Lot 7J 

Thence no-r:thwester·lY, continuing along the said 
northeasterly limit of the Road Allowance between 
Concessions land 2, 1981.18 feet to the most 
southerly angle of the said Lot Sr 

Thence northwesterly and continuing along the 
said northeasterly,limit of the Road Allowance 
between concessions land 2, a distanoe of 2888.4 
feet, more or 1esa~ to the southerly limit of the 
lands of the Canadian National Railway as 
described in Registered Instrument No. lOAlr 

Thence easterly, along the said.southerly limit 
of the lands of the Canadia1. National Railway, a 
distancP of 4695 eeet, more or le~s, to the 
westerly limit of the forced road crossing the 
said Lots 6, 7 and 8 (Goulbourn Road): 

Thence souther.ly and following the said westerly 
limit of the forced road as at present fenced, a 
distance of:3630 feet, more or less, to the 
established division line bewtween the northwest 
anci southeast halves of the said Lot 6; 

Thence southwesterly, along the last.mentioned 
division line, •'2373 feet, more or less, to the 
point of commencement. 

Subject to a 30-foot easement in favour of Bell 
Canada, crossing the said Lot 6 and more 
particularly described in Registered Instrument 
No. 3486; 

All and singular that certain parcel or tra~t of 
land and premises situate, lying and being now in 
the City of Kanata formerly the Township. of 
March, in the Regional Municipality of Ottawa
Car-letor, and the Province of Ontario, and ·being 
composed of part of Lots 8 and 9, Conr,p~q•on 2 nf 
the said Township, more particularly described as 
follows: -

Premising that all bearings are astronomic and 
are derived from the south from the southwesterly 
limit of the Road Allowance between Concessions 2 
and 3 across Lots 8 and 9, having a bearing of 
north 41 degrees 24 mi,nute~ west; · 

Commencing at the point of intersection the 
established division line between the northwest 
and southeagt halves of the said Lot 9 with the 
southwcnterly limi.t of tl1e Road Allowance 
between Concessions 2 and 3r ~ 

5 
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Thence south 41 degrees 24 minutes east, along 
the said southwesterly limit of the Road 
Allowance between Conc~ssions 2 and 3, 2236.8 
feet to the line of a post and wire fence 
defining the southeasterly li~lt of the lands 
described in Registered Instru~ent No, 5134 
(Parcel 3); 

Thence south 44 degrees 26 minutes west, and 
following the ~aid fence, a distance of 165,4 
feet to a jo~, in the said fence: 

Thence on a bearing of north 45 degrees 34 
minutes west, along the said jog, a distance of 
14.7 feet to a fence corner; 

Thence on a bearing of south 49 degrees 41 
minutes west and following an existing fence, a 
distance of 469,l feet to an angle in the said 
fence; 

Thence on a bearing of south 8 degrees 56 minutes 
west, and following the line of the ~aid fence, a 
distance of 371.5 feet to a point in the 
northerly limit of the lands of the Canadian 
National Railway, as described in Instrument No. 
1081; 

Thence westerly, along the ·1ast mentioned limit, 
to the ncirtheasterly limit of the Road Allowance 
between Concessions land 2; 

Thence northwesterly·, along the last mentioned 
limit, 31,l fe~t, more or less, to the said · 
established division line between the northwest 
and southeast halves of Lot 91 

Thence north 48 degrees 53 minutes east, along 
the last mentioned division line, 4258 feet, more 
or less, to the point of commencement, 

ALL AND SINGULAR that certain parcel or tract of 
land and premises situate lying and being in •the 
City of Kanata, in the Regional Municipality of 
Ottawa-Carleton and the Province of Ontario and 
being composed of Part of Lot 4, Concession 2 of 
the Township of March and being mc,re particularly 
dcccribcd ac followc: 

PREMlSING that the north easterly limit of said 
Let 4 has an €IS tronomi 1.: u1::,u:: i ny of 11ur: Lh 41 
degrees 53 minutes west as shown on Plan SR-1749 
and relating all bearings herein thereto: 

COMMENCING #t the most easterly angle of the said 
Lot 4: ' • ., , · 

THENCE north 41 degrees 53 minutes west along the 
north easterly limit of the said Lot, a distance 
of 1995,6 feet more or less to the division line 
b::: t·.•:cc~ Lot~ 1 ~nd 5; 

TH~NCE south westerly along the said division 
line having the following courses and distances: 

TIIENCE nouth ~ 8 degrees 30 rninut~s wost, a 
distance of 240.46 feet1 

I • 
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TH8NC~ south 47 degrees 47 minutes 20 seconds 
west> a ~istance of 512,17 feetJ 

THENCE south 47 degree~ 27 minutes 20 seconds 
west•, f,r.lj.stance of 413.19 feet: ... 
THENCE south 48 degrees 40 minutes 35 secondES 
west, a distance of 692.90 feet; 

THENCE south 47 degrees 31 minutes 20 seconds 
west, a distance of 519.50 feet to the easterly 
limit of the Goulbourn Forced Road1 

THENCE southerly along the said easterly limit of 
the Goulbourn Forced Road having the following 
courses and distances; 

THENCE south 13 degrees 04 minutes :0 seconds 
east, a distance of 49.38 feet: 

THENCE south 14 degrees 49 minutes 00 seconds"" 
east, a distance of 245.60 feet: 

THENCE south 80 degrees 13 minutes 25 second~ 
west, a distance of 18,48 feet; 

THENCE south 6 degrees 10 minutes 40 seconds 
east, a <listance of 164.62 feet; 

THENCE south 36 degrees 35 minutes 40 seconds 
east, a distance of 519.97 feet1 

THENCE south 32 degrees OS minutes 30 seconds 
east, a distance of 452.79; 

THENCE south 24 degrees 26 minutes 35 seconds 
east, a distance of 3~»~621 

• I,~ 

THENCE south 27 degrees 54 minutes 10 seconds 
east, a distance 01: 306. 96 foot to the u.i.vision 
line between Lots 3 and 4; 

THENCE north 48 degrees 09 minutes east along the 
last mentioned division line 2965.l feet more or 
less to the point of commencement • 

... ' .. .. . 
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THIS AGl'fEEMENT SH1\LL APPLY TO 't'HE Ll).NDS SHOWN 1\9 1 CAMPEAU PROPER'l'Y 1 

ON THIS SCHEDULE. 
SCHEDULE "A" 

REFERENCE MAP MARCHWOOD-LAKESIDE AREA 140350 ,,_ 
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AHlmntmttT 24 

01-·nctAI, PJ,/\11 OP 'i'itr:.: O'l"ri\WA-Cl'l.ltLr~·rou P[.~IIIHtlG AREi\ 

Purpose 

Tha purpose of f\r!\c.rndmcnt 24 is to rP.nesignate cart,,ln lnnc'ln in 
r.otn '1 anri 5, Cc'>nc:(?nsion I, totR J, 4, 5, 6 1 7, 8 ancl tho south 
half of f,at 9 in Concesnion It·, anci f.,ots 6, 7, 8 and tho south 
hntr of. t,0t 9 in Concossion III, City uf r<anata, fror:i "spacial 
Stutiy flt"ea", 11 1\qricultural nesour-ca 1\i:-ea." anti "ttatui:-al 
Rnvironnent AreA ClaRses l anci 2" to "Principal Urhan Area~ as 
shown on Schedule "1 11 attacheo anrl to exten<l the "Resi<lonti.al 
District" ciesi{JnAtion anti arld nat11ral. Bnvironr.iant Ar:cia Classes 
l an~ 2 as shown on Sohertule "2 11 attached, 

Basis 

The ReCJional Official Plan•1nr· approv.e~ by Council 9 _Oct, 197.4 · 
rHn not on11isa1Je urhan oevelapmant on tli:O ·lands <lesct'ibed 
11bove ancl henco it is necessary to amen,{ the Plan so that 
<levalopnant may proceed, It is f~lt that sovcral s~all forest 
arons will retain sufficient natural 'environment character
istics to warrnnt their preservation as part of the urban 
connunity. 

The Ancnclnent 

l. Schcc'lulo "A" - Rural Poli<.:y Pl<1n he amenc'lcr1 as shown on 
Schorlule "1 11 of this anenc'lnent. 

2, Scherlule "Tl" - Urhan Pol icy Plan ba ar.m-nnoc1 an shown on 
Schedule "2" of thiR aMenrinent. 

' ,.,r • 

! 3. Mnp "2" of "1\ppanr'lix E" as· intronucc1' throurrh l\mcn,lr.mnt J 2 
be aMenrla~ as shown on Sche<lule "3" oE this nmandncnt, 

Section 5,1.9 as int:rorlucoo thr:ough Ar:i~nnmcnt 12 be ame.nrlc<l 
hy rlolotinri the firnt two para<1rarhs1 by rlcletlng tho 
first two worcls of the third paragraph and raplaolnq them 
with "Tho Eirst"r and hy nelatinq the soconci word of the 
fourth paragraph and replacing it with "socond" •. 

5, Section 5,1.10 aR intt'o1lucei'I 1:hrOU<Jh·'l\mc-nrlmcnt 12 be 
amenrlorl hy a<l~ing the phr11no "except:for that portion 
within the Nest Orban Comrmnity" aEter: the phrase ''the 
South tlar.ch lli~Jh lnnrls" in policy 15, • · 

5. "~~Llun 5,J,iO as 1ntrortucen throuqh Amendmflnt 12 be 
ar11:11cleri by no let inri policy 19. 

... ., ... ~ 

I. 
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SCHEDULE"!" REGIONAL OFFICIAL PLAN 1.-10:J~n 
AMENDMENT No.24 ,,u 

SCHEDULE 11 A" 

RUt{AL POLICY PLAN 

OFFICIAL PLAN OF OTTAWA- CARLETON 
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SCHEDULE 11 211 REGIONAL OFFICIAL PLAN 

AMENDMENT No.24 

ll N· R .,...,__,.__ ............. ........ 

SCHEDULE 11 8 11 

URBAN POLICY PLAN 

......,.,..,.....,,.. '·• 
~f{jJ;f;0i;~: RESIDENTIAL DISTRICT 

~ GENERAL INDUSTRY 

~ RESTRICTED !NDUS rRY Q n1srnrr.T <:F NTfff 

LEGEND 

'f2"'.,Z:3 OTHER F.Y.TE:NSIVE USE 

~ ~~ ENVIRONMENTAL CONSTRAINTS AREA 

f f• <'·1 T!IE.SF. l.AI-J[)S OESIGr~I\TF.D /\S RESIDEIHl/\1 
i• CC DISTRICT1 l\l~D TO BE USED An AN £Nl::RG'( 
~ CONSERVING r,QMMUNITY 

~ ::::j SPECIAL S'!UOY AHEA 

emr l ~ ..... , 
·• .... 

b:.:·'.'.7 M,HICl:JL TURAL RESOIJRCE
0 

AREA 
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,.,.,,_.,, M/\JOR COMMf.HCtAL 

::au:11 Wl:F.l·lHF.Li BQIJNDMY 

[/.';::] W/\fr.RfHON1 OPEN SPACE 

r,:;\_:-;1 I.INIHONMf NT/\l /\HE/\ CLASS I . 

fii{~1 r.winnNMf'NT/1! /\REfi CLASS 1,{ J 
(mvrn CORRIDOR) ~ 

F.::~2SJ r: NVIRONMENT/IL AREA CLASS ~ tl/ 
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1989 CarswellOnt 2603
Ontario District Court


Holmes v. Com/mit Leasing


1989 CarswellOnt 2603, [1989] C.L.D. 427, [1989] O.J. No. 1027, 13 A.C.W.S. (3d) 377


Garth Holmes, Plaintiff and Com/Mit Leasing, a Division of Com/
Mit Hi-Tech Services Inc., and M. Kim Gottdank, Defendants


Com/Mit Hi-Tech Services Inc., Plaintiff by Counterclaim and Garth
Holmes, Crynie Holmes and G.H. Enterprises, Defendants by Counterclaim


McTurk D.C.J.


Judgment: January 26, 1989
Docket: Hamilton-Wentworth 5395/86


Counsel: None given


McTurk D.C.J.:


1      The plaintiff's claim is for a declaration that the written agreement dated the 28th day of February, 1986 purporting to be
a lease of certain equipment between himself and the defendant, Com/mit Leasing, a division of Com/mit High-Tech Services
Inc., (hereinafter referred to as "Com/mit") is not enforceable against the plaintiff by reason of the fundamental breach of such
contract by the defendant Com/mit. The plaintiff further claims that a written agreement purporting to be a guarantee of such
agreement aforesaid is also unenforceable against the plaintiff or against his co-guarantor and wife, Crynie Holmes. The plaintiff
also seeks judgment against the defendant for the return to the plaintiff of the monies paid under the lease agreement of the
28th of February, 1986 prior to the repudiation of such agreement by the plaintiff on August the 31st, 1986 which sum totals
$4,752.00, representing six rental payments of $792.00 for the months of February, March, April, May, June and July, 1986.


2      The position of the defendants is that the lease agreement, guarantee and promissory note are legally binding documents;
that under the terms of the lease agreement the plaintiff is required to make the payments as therein set forth and counterclaims
for the sum of $16,529.04, the balance due under the lease. In the alternative the defendant, the plaintiff by counterclaim, claims
the said sum by reason of a promissory note dated the 28th day of February, 1986 from the plaintiff and co-signed by the
plaintiff's wife, to the plaintiff by counterclaim, in the sum of $20,000.00 with interest at 24% per annum. Such note having
been given as collateral security to the payments under the lease agreement.


3      The facts in this matter, briefly, are as follows:


4      On or about the 21st of February, 1986 the plaintiff (who carried on business under the name of G.H. Enterprises), entered
into a dealer sales agreement (franchise) with Old Quaker Coatings Ltd. to obtain a licence to sell and supply materials and
process in connection with a bathtub coating business (see tab 1, Exhibit 1). The agreement called for a payment of $35,000.00
by the plaintiff to Old Quaker Coatings Ltd., of which the sum of $20,000.00 financing was to be arranged through Com/mit
Leasing, the defendant herein. Attached to the agreement as Appendix "A" was a list of the various items of equipment and
material to be provided to the plaintiff by the defendant, (page 8 - 11a, tab 2, Exhibit 1). The representative of Old Quaker
Coatings Ltd., (which company had no legal connection whatsoever with the defendant Com/mit Leasing) provided the plaintiff
with certain forms including a request for a Com/mit payment plan, a Com/mit Leasing commercial credit application and a
consumer credit application; a Com/mit Leasing personal financial statement for completion and execution by the plaintiff.
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5      I find that the plaintiff, as he testified, attended at his bank to endeavour to arrange a loan in lieu of the financing by
Com/mit Leasing, and when unsuccessful contacted the representative of Quaker, one Ed McHale. A meeting at the plaintiff's
house took place on February the 27th with a representative of Quaker, one Barrett, at the conclusion of which the plaintiff
elected to proceed with the application to Com/mit Leasing. The application papers hereinbefore referred to together with a
lease agreement on the Com/mit Leasing form (tab 5, page 17), an additional lease term Schedule "A" (tab 6, page 19), an
additional lease term Schedule "B" (tab 6, page 20 & 21 of Exhibit 1) were signed, witnessed by Barrett, and taken away by
Barrett who, it should be noted, had brought these additional documents with him. It is clear from the evidence that at this
time, February 28th, 1986 the documents had not been signed by the president of Com/mit Leasing, who at this point had in no
wise given any binding commitment to provide the necessary funds. The Com/mit Leasing agreement provides that it should
not become binding upon the lessor until accepted in writing by the lessor (Exhibit 1, tab 5, page 17). It is also clear from the
evidence that notwithstanding the execution of the additional lease term Schedule "B", under which the plaintiff acknowledged
proper delivery, assembly and installation of the equipment, that no equipment had as yet been delivered by Quaker or received
by the plaintiff. The plaintiff testified that on the same date, February 28th, he signed the Com/mit Leasing letterhead, shown as
page 22, tab 7, Exhibit 1, entitled "Promissory Note", as did his wife and the witness Raymond Barrett. He testified that he did
not read the fine print in the documents and that the promissory note was signed in blank; that the only thing on that page was
the letterhead of the defendant and the lines for the signatures. The plaintiff testified he next saw the documents when copies
were mailed back to him about one week later.


6      As it turned out the plaintiff never did receive the equipment which is the subject matter of the agreement. His credit
application had been approved by the defendant Com/mit Leasing, sometime after February 28th who had then proceeded
to deduct the rental payments in accordance with the cheque deducting authorization signed by Holmes and submitted with
the original application to Com/mit. In the arrangement that existed, Com/mit's position was that it did not at any time have
possession of the equipment which was the subject matter of the agreement but on agreeing to franchise and accepting the credit
application of the plaintiff, honoured the invoice of Old Quaker Ltd. paid for the balance owing for the equipment and became
the lessor of such equipment to the plaintiff lessee who was responsible in the first instance for selecting the equipment and
pursuing any warranties or deficiencies thereunder which might come about. It appears that one of the officers of the Old Quaker
Ltd., one Ed McHale, was defrauding the plaintiff and other would-be franchisees in his capacity as president of Old Quaker
Coatings Ltd. As a result the plaintiff was never able to obtain delivery of the goods from Old Quaker Ltd. or the defendants. He
had some conversation with the representative of Com/mit Leasing following which he stopped the payment on other cheques
and repudiated the lease agreement. The plaintiff now seeks to have the monies paid to Com/mit returned to him on the basis
of fundamental breach of the leasing agreement under which he was to receive the equipment referred to and the defendant
responds that it had no control over such equipment, never having had possession of the same and that upon the execution of
the acknowledgement of delivery by the plaintiff and a subsequent conversation with the plaintiff alleged by the defendant, the
monies were paid to Old Quaker Ltd. and the plaintiff became responsible for the payments under the lease agreement.


7      On the evidence before me at the trial, I accept the evidence of the plaintiff, Garth Holmes, that on discussing the matter
with the representative of the defendant by phone, one Michael Gottdank, the president of Com/mit Leasing after he became
concerned about the matter early in March, 1986 that he did not, as alleged by Mr. Gottdank, state that he had received the
equipment but rather that he had said that McHale told him he would have it within two weeks.


8      I also find that when the application for the financing by Com/mit and the documents were submitted dated February 28th,
1986 and included the Com/mit form acknowledging possession of the equipment, that the defendant Com/mit knew that the
equipment had, at that moment, not been delivered since it had not as yet been bound to provide the financing.


9      It is not in dispute between the parties that the plaintiff never did receive the equipment which is the subject matter of the
lease agreement with the defendant and the defendant so acknowledges but bases his claim on the acknowledgement of delivery
signed by the plaintiff submitted at the time of the original application and states that by reason of that acknowledgement, the
defendant committed itself to the bargain and paid out a sum of $20,000.00 to Old Quaker Ltd.
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10      In my view the matter to be determined before the court rests, to a great extent, on the construction and interpretation
of the Com/mit leasing agreement between the parties as set forth on Exhibit 1, tab 5, pages 17 and 18. This is a document
called a lease agreement offered and put forward by the defendant which it shows, quite clearly on its face, as well as the
evidence of its president Gottdank at trial, that the defendant is to be the lessor, the plaintiff the lessee; that the title to property or
equipment is to remain in the lessor; that the lessor is renting the equipment to the lessee and throughout the leasing agreement
it anticipates that the equipment in question will have been delivered and is in the possession of the lessee. Clause 3 on page 1
of the agreement entitled "representations and warranties" all anticipate that the equipment will have been provided to and be
in the possession of the lessee. That portion of such clause indicating the equipment shall be deemed conclusively to have been
delivered to the lessee in good and sufficient working order and repair, and delivery accepted by the lessee, in my view relates
back to the condition of the equipment on delivery and cannot be taken as an acknowledgement by the lessee that the goods
have in fact been received particularly where on the evidence it is clear that no equipment had in fact been delivered.


11      As lessor, it is the responsibility of the defendant Com/mit Leasing to see that the equipment being the subject matter of
the lease agreement are delivered to the lessee if it seeks to hold the plaintiff to the terms of the lease agreement. In the case of
Davison v North America Business Equipment Ltd. et al, (1974) 5 O.R. (2d) p. 114, it is held that a lease of a business machine
which was defective in its construction and could not perform the use for which it was intended, constituted a fundamental
breach of the contract. A fortiori, in this matter, failure to provide the equipment which is the subject matter of the lease
agreement would constitute a fundamental breach. It should be noted that in Davison v North America supra, as well, the trial
judge indicated at page 118,


It should make no difference that we are dealing here with a lease rather than a sale. In either case, North America contracted
to deliver a cash register not leave a defective machine in the form of a cash register.


12      In the Hanson's Law of Contract, it provides as follows:


Whether there has been a breach of a fundamental term is a question of degree depending on the facts of the case and the
inference of law to be drawn from those facts.


13      In the case of Canadian Dominion Leasing Corporation Ltd. v George A. Welch et al, (1981) 33 O.R., (2d) p. 826 at p.
829 referring to the judgment of Aluminum Company Ltd. v Belcourt Construction, (1979) 24 O.R. (2d) p. 1, states as follows:


Where there is a fundamental breach of contract by a party in whose favour is drawn an exclusionary clause, the effect of
the clause generally depends on the construction of the contract and this in turn depends on whether it is fair and reasonable
for the exclusionary clause to survive a fundamental breach.


14      In the case before this court the failure of the lessor (Com/mit) to ensure delivery of the equipment which was the
subject matter of the lease agreement, to the plaintiff, constituted the fundamental breach of contract and under the particular
circumstances that existed it would be neither fair nor reasonable to allow an exclusionary clause to survive such a fundamental
breach.


15      The lease agreement therefore is declared unenforceable as is the claim under the promissory note and the alleged
guarantee. The plaintiff shall have judgment for the return of the monies paid under the lease agreement to the defendant,
namely the sum of $4,752.00 together with prejudgment interest thereon at 10% per annum from the 5th day of September,
1986 together with its costs of the action. The counterclaim is dismissed without costs.
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1987 CarswellSask 362
Saskatchewan Court of Appeal


Mack v. Edenwold Fertilizer Services Ltd.


1987 CarswellSask 362, [1987] 5 W.W.R. 469, [1987] C.L.D. 1053, 5 A.C.W.S. (3d) 391, 63 Sask. R. 253


MACK v. EDENWOLD FERTILIZER SERVICES LTD.


Tallis, Cameron and Vancise JJ.A.


Judgment: June 15, 1987
Docket: No. 9106


Counsel: R. Morris, for appellant.
H. Gabruch, for respondent.


The judgment of the court was delivered by Vancise J.A. (orally):


1      The narrow issue on this appeal [from case reported at [1986] 3 W.W.R. 731, 46 Sask. R. 137] is whether a subsequent
agreement to pay interest on a sum of money due and owing under an illegal contract is an independent transaction capable
of being enforced at law.


2      The trial judge found that a contract to purchase fertilizer entered into between the appellant as vendor and the respondent
as purchaser, which was backdated to a different fiscal year, for the unlawful purpose of defrauding the Department of National
Revenue, was illegal and unenforceable in accordance with the principles enunciated in Zimmermann v. Letkeman, [1978] 1
S.C.R. 1097, [1977] 6 W.W.R. 741, 79 D.L.R. (3d) 508, 17 N.R. 564 [Sask.]. He found, however, that two agreements made
subsequent to the illegal and unenforceable contract were separate transactions which transactions were enforceable by reason
that no assistance was required from the illegal transaction to enforce payment of interest. In so doing, he relied on Clark v.
Hagar (1893), 22 S.C.R. 510 [Ont.].


3      In our opinion, the undertaking by the appellant to pay interest was a modification of the illegal contract to purchase
fertilizer. The undertaking to pay interest was not an independent or separate transaction which could be enforced without
reference to the contract. Indeed, in order to calculate the amount of interest payable on the amount owing from time to time,
it was necessary to know the dates the fertilizer purchased under the illegal contract was delivered to the respondent. The
public policy considerations as enunciated in Zimmermann v. Letkeman, which dictate that the main contract is illegal and
unenforceable, apply equally to the modification of the agreement by undertaking to pay interest. The comments of Bayda J.A.
[now C.J.S.] in Thompson v. Biensch, [1980] 6 W.W.R. 143, 3 Sask. R. 353 at 360, dealing with the tainting of a document
which bears no illegality on its face, in this case the undertaking to pay interest, to an illegal transaction to which it is tied,
are equally applicable to this case.


4      In the result, the appeal is allowed and the action dismissed with no costs to either party throughout.
Appeal allowed.
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1993 CarswellBC 534
British Columbia Court of Appeal


Terracan Capital Corp. v. Pine Projects Ltd.


1993 CarswellBC 534, [1993] 3 W.W.R. 724, [1993] B.C.W.L.D. 609, [1993] B.C.J.
No. 203, 100 D.L.R. (4th) 431, 18 C.B.R. (3d) 54, 18 W.C.B. (2d) 491, 23 B.C.A.C.


133, 30 R.P.R. (2d) 119, 38 A.C.W.S. (3d) 167, 39 W.A.C. 133, 75 B.C.L.R. (2d) 256


TERRACAN CAPITAL CORPORATION v. PINE PROJECTS LTD., NO. 36 SAIL VIEW
VENTURES LIMITED PARTNERSHIP, BARRY KAPLAN and BRIAN MacDONALD


Legg, Wood and Prowse JJ.A.


Heard: November 30, 1992
Judgment: February 3, 1993


Docket: Doc. Vancouver CA014854


Proceedings: affirming Terracan Capital Corp. v. Pine Projects Ltd. (1991), 1991 CarswellBC 445, 20 R.P.R. (2d) 187, 60
B.C.L.R. (2d) 384, [1992] 1 W.W.R. 472, 10 C.B.R. (3d) 223, [1991] B.C.W.L.D. 2733 ((B.C. S.C.))


Counsel: J.J. Camp, Q.C., and Patrick G. Foy, for appellant.
D. Geoffrey, G. Cowper and W.S. Patey, for respondents.


The judgment of the court was delivered by Prowse J.A.:


I. Nature of Proceedings


1      TerraCan Capital Corporation ("TerraCan") is appealing from a judgment pronounced November 13, 1991 [reported at
10 C.B.R. (3d) 223 (B.C. S.C.), additional reasons at (1991), 10 C.B.R. (3d) 223 at 233 (B.C. S.C.)], pursuant to an R. 18A
application whereby TerraCan was found to be entitled to significantly less than the full amount it was claiming against the
respondents in a foreclosure proceeding on a debenture. The learned Chambers judge found that the loan agreement giving rise
to the debenture provided for a rate of interest which contravened s. 347 of the Criminal Code. As a result of that finding, the
learned Chambers judge concluded that TerraCan was entitled only to the principal which it had advanced to the respondents
under the loan agreement, but not to any amount which fell within the definition of "interest" in s. 347 of the Criminal Code.


2      At the hearing of the appeal, the Court was advised that the respondents had abandoned their cross-appeal.


II. Grounds of Appeal


3      TerraCan submits that the learned Chambers judge erred:


(a) in finding that the Loan Agreement was illegal "from the outset" and was unenforceable in the form sought to be
enforced by reason of this "prior illegality";


(b) alternatively, in failing to find and give effect to the latent ambiguity in s. 347 of the Criminal Code revealed by the
two actuarial certificates;


(c) in the further alternative, in refusing to enforce any of the interest, lending fee and extension fee provisions of the
Loan Agreement.


III. Background
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4      At the time of these transactions, TerraCan was a real estate merchant banking company lending primarily to sophisticated
real estate developers seeking equity capital for their investments. The respondents, Mr. Kaplan and Mr. MacDonald, were
sophisticated real estate developers, and were the officers and directors of the respondents, Pine Projects Ltd. ("Pine Projects"),
and No. 36 Sail View Ventures Limited Partnership ("Sail View").


5      On June 30, 1988, TerraCan and the respondents entered into a loan agreement (the "loan agreement") whereby TerraCan
agreed to provide a loan facility of up to a maximum of $700,000 to Sail View to enable the respondents to purchase and develop
land in Vancouver (the "land"). Pine Projects was a party to the agreement as the General Partner of Sail View. Mr. Kaplan
and Mr. MacDonald were parties to the Agreement as "Indemnifiers", by virtue of Indemnity and Postponement Agreements
signed by each of them.


6      In accordance with the loan agreement, Pine Projects and Sail View entered into a debenture in favour of TerraCan in the
principal amount of 2 million dollars to secure all present or future debts owing by Pine Projects and Sail View to TerraCan.
Mr. Kaplan and Mr. MacDonald were guarantors of the debt under the loan agreement and the debenture. The debenture was
registered against the land on July 4, 1988.


7      Although there was some dispute on appeal as to the amount advanced pursuant to the loan agreement, the trial proceeded
on the basis that $600,000 was advanced to Pine Projects and Sail View.


8      The loan agreement provided for interest to be paid on advances at the rate of prime plus 2 per cent. In addition, the
borrower was required to pay additional fees to TerraCan including an initial loan fee of $10,000 and a second loan fee of
$275,000, which was subject to reductions if repaid by specified dates.


9      All amounts owing under the agreement were due on the maturity date, which was defined as the earliest of:


(i) the date upon which the Lender gives the Borrower notice of default pursuant to clause 10.2;


(ii) July 31, 1989; or


(iii) 12 months after the date of the first Advance.


10      At the request of the respondents, TerraCan agreed to extend the date for repayment of the amounts outstanding under
the loan agreement on four occasions. The fourth extension provided for repayment by October 31, 1990. TerraCan charged
additional fees to the respondents for the first three extensions. It did not charge any fees for the fourth extension, since it
had been advised that there was a possibility that the loan agreement and earlier extensions might be in breach of s. 347 of
the Criminal Code. At the time of the fourth extension, TerraCan did not advise the respondents of its concerns regarding a
possible breach of s. 347.


11      As a result of the respondents' failure to pay the amounts owing under the loan agreement and debenture, TerraCan
commenced foreclosure proceedings under its debenture in December, 1990. The principal defence raised by the respondents
was that the interest rate contained in the loan agreement and debenture was contrary to s. 347 of the Criminal Code; that
these agreements were, therefore, illegal; and that this illegality operated as a bar to TerraCan enforcing these agreements.
In the alternative, the respondents pleaded that those portions of the agreements providing for interest at an illegal rate were
unenforceable.


12      On August 21, 1991, TerraCan applied pursuant to R. 18A of the Rules of Court for, amongst other things, judgment
against the respondents in the amount of $1,586,917.70 together with interest and costs. The learned Chambers judge granted
judgment in favour of TerraCan, but only to the extent of the principal amount of $600,000 advanced under the loan agreement.
He refused to grant judgment for any portion of the loan agreement relating to interest.


IV. Preliminary Issues
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13      There are four preliminary issues to be resolved prior to dealing with the main grounds of appeal.


14      The first issue is whether the respondents should be allowed to introduce new evidence on appeal in the form of a
further actuarial report. This evidence consists of the affidavit of Ms. Palmer, the actuary relied on by the respondents below,
which essentially confirms her previous opinion and attaches as an exhibit a "Public Statement On Effective Rates of Interest"
published by the Canadian Institute of Actuaries. That document is consistent with Ms. Palmer's opinion.


15      I would dismiss the respondent's application to admit that evidence on this appeal. It is essentially confirmatory evidence
and simply buttresses the opinion which was before the learned Chambers judge. Also, I am not satisfied that it could not have
been obtained by diligent efforts prior to the hearing below. There were at least two previous cases similar to this which raised
the issue of the effective rate of interest under s. 347 of the Criminal Code, and the formal position of the Canadian Institute
of Actuaries could have been sought at an earlier time. The circumstances here do not meet the test for the admission of new
evidence on appeal. permitted to raise an argument before this Court which was not raised before the learned Chambers judge.
In particular, should TerraCan be permitted to argue that interest should have been calculated on the basis of an advance or
maximum loan facility of $700,000 rather than on the basis of an advance of $600,000?


16      It is clear that the learned Chambers judge proceeded on the assumption that interest should be calculated on the basis
of $600,000 having been advanced pursuant to the loan agreement. Both actuaries prepared their opinions on the basis of this
assumption. Submissions by counsel were made on the basis of this assumption. The parties themselves accepted that this
was the appropriate assumption underlying the issues before the learned Chambers judge. Further, this assumption was carried
forward in para. 12 of TerraCan's factum, which states:


12. In making these calculations, the TerraCan employee used a denominator of $700,000 since that was the amount
of money TerraCan believed it was advancing into the Project. The calculation ought to have used the denominator of
$600,000. The mistake was an honest mistake which would have been made by most people in the lending or investment
business. [Emphasis added.]


17      The respondents submit that they are prejudiced by this argument being raised for the first time in this Court. They
say that they could have and would have called evidence to refute this submission. In particular, they say that they could have
called evidence to establish that it was never contemplated by the parties that further monies would be advanced beyond the
$600,000 originally advanced, but that interest on that amount would simply continue to accumulate until the maximum of the
$700,000 credit available was reached. I note that there are documents in the Appeal Book in the form of statements provided
by TerraCan to the respondents regarding the amount owing by the respondents to TerraCan from time to time which appear
to support the respondents' submission on this point.


18      TerraCan submits, however, that further evidence would not be necessary or admissible on this point, and that the loan
agreement speaks for itself. Since the loan agreement provides for a maximum advance of $700,000, and since it was open to
the respondents to call upon TerraCan for a further advance of up to $100,000, TerraCan says that it is inappropriate to calculate
interest on anything less than the maximum credit available.


19      In these circumstances, I conclude that it would be unfairly prejudicial to the respondents to permit this issue to be raised
for the first time in this Court. In coming to this conclusion, I adopt the words of Southin J.A. in Protection Mutual Insurance
Co. v. Beaumont (1991), 58 B.C.L.R. (2d) 290 (C.A.), at p. 296:


A litigant who deliberately adopts, for whatever reason, a position in the court below must live with it in this Court: see
Teller v. Sunshine Coast (Regional District), 43 B.C.L.R. (2d) 376 at 380-81, [1990] 3 W.W.R. 540, 67 D.L.R. (4th) 62,
48 M.P.L.R. 292 (C.A.).


20      Because I have concluded that the appellant should not be permitted to argue this point, it is unnecessary for me to deal
with the written submissions received from counsel following the hearing.
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21      The third preliminary issue relates to the admissibility of evidence. TerraCan submits that the learned Chambers judge
erred in relying on an excerpt from a textbook entitled The Theory of Interest, by Stephen G. Kellison, which was referred to
in the actuarial report of Ms. Palmer. TerraCan's objection to the use of this textbook is set out at para. 68 of its factum:


68. In resolving this issue [concerning whether a criminal rate of interest had been charged] against TerraCan, the trial
judge sought to resolve the difference of opinion between the actuaries by his own reference to a third expert who neither
testified nor filed a report, in the form of a textbook — The Theory of Interest — referred to in the respondents' actuary's
report. This was improper and the trial judge ought to have found the respondents failed to prove illegality on a balance
of probabilities.


22      This submission is without merit. Firstly, the learned Chambers judge did not resort to the passage in the textbook "by his
own reference"; rather, he was referred to it by Ms. Palmer's report dated October 30, 1991. The point made by Ms. Palmer which
was derived from that textbook is set out in her report. If TerraCan wished to challenge any aspect of Ms. Palmer's opinion,
including her reliance on passages from this textbook, it could have applied to cross-examine Ms. Palmer on her report. Further,
it is not disputed that the textbook to which Ms. Palmer referred is recognized as an authoritative work on the subject of interest.
In these circumstances, the learned Chambers judge did not err in relying on the definitions of interest contained in the textbook.


23      The fourth preliminary issue raised by TerraCan is also an evidentiary issue. TerraCan submits that the learned Chambers
judge "may have erred" in admitting into evidence excerpts from the "Proceedings of the Standing Senate Committee on
Banking, Trade and Commerce." These proceedings related to the enactment of the predecessor to s. 347 of the Criminal Code.
It would be an understatement to say that TerraCan did not actively pursue this point on appeal. On the contrary, TerraCan also
seeks to rely on aspects of those proceedings in its argument.


24      In these circumstances, I am not prepared to find that the learned trial judge erred in placing some weight on those
proceedings. The proceedings do not appear to have played a significant role in his final decision and they play no role in my
analysis of the principal issues in dispute.


V. Analysis of the Principal Issues


(1) Loan "illegal" and "unenforceable" from the outset


25      For the reasons set forth at pp. 6, 7 and 8 [pp. 58-60] of these reasons for judgment, I would not permit TerraCan to pursue
its submission that the loan agreement and related documents were not "illegal" since the amount advanced or to be advanced
under the loan agreement was $700,000 rather than $600,000.


26      However, TerraCan relies on a number of other submissions in support of its position that the loan agreement was neither
illegal nor unenforceable with respect to the effective rate of interest.


27      Firstly, TerraCan submits that it did not intend to charge an illegal rate of interest and that it did not know that it may
have charged an illegal rate of interest until after the third extension of the loan agreement. In effect, TerraCan says that it did
not have the necessary intent to breach s. 347 of the Criminal Code.


28      Section 347 provides, in part, as follows:


347. (1) Notwithstanding any Act of Parliament, every one who


(a) enters into an agreement or arrangement to receive interest at a criminal rate, or


(b) receives a payment or partial payment of interest at a criminal rate,


is guilty of


(c) an indictable offence and is liable to imprisonment for a term not exceeding five years, or ...
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(2) In this section,


"credit advanced" means the aggregate of the money and the monetary value of any goods, services or benefits actually
advanced or to be advanced under an agreement or arrangement minus the aggregate of any required deposit balance and
any fee, fine, penalty, commission and other similar charge or expense directly or indirectly incurred under the original
or any collateral agreement or arrangement;


"criminal rate" means an effective annual rate of interest cal culated in accordance with generally accepted actuarial
practices and principles that exceeds sixty per cent on the credit advanced under an agreement or arrangement ...


"interest" means the aggregate of all charges and expenses, whether in the form of a fee, fine, penalty, commission or
other similar charge or expense or in any other form, paid or payable for the advancing of credit under an agreement or
arrangement, by or on behalf of the person to whom the credit is or is to be advanced, irrespective of the person to whom
any such charges and expenses are or are to be paid or payable, but does not include any repayment of credit advanced
or any insurance charge, official fee, overdraft charge, required deposit balance or, in the case of a mortgage transaction,
any amount required to be paid on account of property taxes ...


(4) In any proceedings under this section, a certificate of a Fellow of the Canadian Institute of Actuaries stating that he has
calculated the effective annual rate of interest on any credit advanced under an agreement or arrangement and setting out the
calculations and the information on which they are based is, in the absence of evidence to the contrary, proof of the effective
annual rate without proof of the signature or official character of the person appearing to have signed the certificate.


29      The learned Chambers judge found that the effective annual rate of interest provided for in the loan agreement was
greater than 60 per cent. I will deal with this finding later in these reasons. To the extent that the loan agreement and subsequent
extension agreements provided that TerraCan was to receive a rate of interest in excess of 60 per cent these agreements were
illegal. This is so whether TerraCan knew that the rate of interest it was charging exceeded 60 per cent or whether TerraCan
intended to charge a rate of interest in excess of 60 per cent.


30      TerraCan relies on a number of cases which discuss the mens rea necessary for a finding of guilt under s. 347 of the
Criminal Code. Those cases have no application to the narrow issue before us which is whether the rate of interest provided
for in the loan agreement exceeds 60 per cent. This is a question of fact, not a question of the intention of the parties to the
loan agreement.


31      The learned Chambers judge dealt with this argument, correctly, in my view, in the following passages taken from pp.
7 and 8 of his reasons for judgment [pp. 229-230 C.B.R.]:


[TerraCan's counsel] argued that because the plaintiff's officers were unaware that the rate [of interest] in fact exceeded 60
per cent until after the third renewal, they were not in breach of s. 347. I am not required to consider the matter as if it were
a prosecution under the Criminal Code. Rather, the Code definition is relied on by the defendants to show the transaction
was illegal and therefore unenforceable civilly. I accept as a fact that the plaintiff's officers, through an error in calculation,
were not aware that the rate was over 60 per cent until after the third renewal. In my opinion, whatever may be said about
a criminal prosecution, for the purposes of this civil case it is not necessary that the plaintiff should have known as a fact
that the rate exceeded 60 per cent. I have some doubt what was meant in R. v. McRobb (1984), 20 C.C.C. (3d) 493, appeal
dismissed (1986), 32 C.C.C. (3d) 479 (Ont. C.A.), at pp. 500-501 where these words appear:


It would appear that the general rule applicable to both civil and criminal usury is that there must be an intent that
the lender is to take more than the legal rate of interest for the sum loaned. The required intent does not involve a
consciousness of the illegality of the transaction or a specific intent to violate the statute, but only an intent to extract
payments in excess of the amount of interest permitted by law.
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If a party believes the interest rate is in fact under 60 per cent through an error of calculation, but it is later found to be over
that rate, I would have thought he did not have the required level of intent for a conviction. For the purposes of determining
the legality of a transaction in civil law, however, I am prepared to accept that even though mistaken, a rate over 60 per
cent is contrary to law and will not be enforced by the court.


32      In my view, all that is required by way of intention on the part of TerraCan for the purpose of these proceedings is that it
intended to enter into the loan agreement which did, in fact, provide for a rate of interest in excess of 60 per cent. (See William
E. Thomson Associates Inc. v. Carpenter (1989), 69 O.R. (2d) 545 (C.A.), at pp. 550-551.) Such an agreement is an agreement
"to receive interest at a criminal rate" within the meaning of s. 347 of the Criminal Code. TerraCan's mistaken belief that the
loan agreement called for a rate of interest lower than the criminal rate is a factor which may be taken into consideration with
respect to the issue of severance.


33      TerraCan then submits that, in determining whether the rate of interest charged under the loan agreement is illegal, the
learned Chambers judge should have regarded the loan agreement and the four extensions to the agreement as one transaction
with an overall rate of interest below 60 per cent.


34      The learned Chambers judge rejected this submission, which involved calculating interest as of the date of the fourth
extension, rather than as of the date of the original agreement. He found that there was no novation effected by any of the
extensions, but that each extension was simply amending "something that was illegal." Although the fourth extension agreement
did not provide for any interest or fees, and thus brought the overall rate of interest below 60 per cent, the learned Chambers
judge found that it was tainted by the prior il legality arising under the original loan agreement. This conclusion is reflected in
the following passage at pp. 9 and 10 [p. 230] of the reasons for judgment:


The true effect of the fourth extension was to give more time for the payment of interest which was calculated at an unlawful
rate and receivable pursuant to an agreement that was contrary to public policy. The fact that the extension averaged it
down was therefore, in my opinion, incapable of saving it from illegality.


35      In my view, the learned Chambers judge did not err in finding that the original loan agreement was illegal to the extent that
it provided for receipt of interest at an illegal rate, or in finding that the extensions to that agreement were tainted by that prior
illegality. As noted by the respondents in their factum, the sum of money for which the fourth extension was granted included
all of the prior interest generated under the loan agreement and previous extensions. To the extent that these prior documents
provided for an illegal rate of interest, the fourth extension was tainted by that illegality. Thus, in Thomson, supra, guarantees
provided pursuant to an agreement which contained interest provisions which were contrary to s. 347 of the Criminal Code
were found to be equally affected by that illegality.


36      Another argument advanced by TerraCan in its factum, which was not specifically addressed on appeal, is that the
respondents should not be permitted to resist the enforcement of the loan agreement and debenture in this case on the basis of
the maxim, ex turpi causa non oritur actio. However, I note that it is TerraCan that is seeking to enforce the loan agreement in
this case, not the respondents. In these circumstances, I do not see that the principle underlying the maxim assists TerraCan,
although the Thomson case suggests that it may be relevant to the issue of severance.


37      The final point which TerraCan raises with respect to this issue is that the critical time at which the court must assess
the criminality of the interest rate is at the time the loan agreement was entered into. This is not disputed. However, TerraCan
submits that the criminality of the interest rate in the loan agreement could not be determined at the outset, since the interest rate
provided for in the loan agreement was variable. In other words, TerraCan submits that the interest rate in the loan agreement
may or may not have been criminal depending on fluctuation in interest rates. For example, the actuarial evidence in this case
indicates that if the prime rate had dropped following the execution of the loan agreement, the rate of interest would have
dropped below 60 per cent.
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38      This is an interesting issue, but it does not arise on the facts of this case. As will become clear from the balance of these
reasons, the interest rate provided for under the loan agreement was over 60 per cent at the time the agreement was entered into
and continued to exceed 60 per cent throughout the relevant time period.


39      In my view, none of the arguments raised by TerraCan with respect to this ground of appeal are meritorious. I would,
therefore, dismiss this ground of appeal.


(2) The actuarial evidence — alleged ambiguity


40      TerraCan submits that the learned trial judge erred in failing to find that there was a latent ambiguity in the definition
of "criminal rate" in s. 347(2) of the Criminal Code. According to TerraCan, this ambiguity is exemplified by the two actuarial
opinions presented in evidence which differ as to the method of calculating interest "according to accepted actuarial practices and
principles". TerraCan submits that the learned Chambers judge should not have preferred one actuarial opinion over the other,
but rather, should have recognized that both actuarial opinions reflect legitimate methods of calculating interest in accordance
with s. 347 of the Criminal Code.


41      Ms. Palmer, on behalf of the respondents, said that s. 347 of the Criminal Code contemplates that interest should be
compounded annually, while Mr. Cohen, on behalf of TerraCan, said that s. 347 permits interest to be compounded continuously
on the basis of a "re-investment theory". Each of them provided certificates which stated that they had calculated interest in
accordance with generally accepted actuarial practices and principles as required by s. 347 of the Criminal Code. On appeal,
a technical objection was raised to Ms. Palmer's certificate, since it omitted any reference to actuarial "practices". I am not
persuaded that anything turns on this point, which was not raised before the learned Chambers judge and is not referred to in
TerraCan's factum.


42      The learned Chambers judge analyzed this issue in the following excerpts at pp. 4 and 5 [pp. 227-228] of his reasons:


I must decide which of the two methods, annual compounding or continuous compounding is meant by the definition in
s. 347(2) of the Criminal Code, or whether both are included.


The question has been discussed recently in two cases. The first in time was BCORP Financial Inc. v. Baseline Resort
Developments Inc. (May 16, 1990), Vancouver Doc. H880878 (B.C.S.C.) [now reported 46 B.C.L.R. (2d) 89, [1990] 5 W.W.R.
275, 47 B.L.R. 37]. In that case Meredith J. had to deal with a claim under a debenture and guarantees. The learned judge, in
the face of conflicting actuarial theories such as I have before me in the case at bar, decided that s. 347 of the Criminal Code
requires that the rate of interest should be considered in relation to the cost to the borrower and not to the return to the lender.
Accordingly, the reinvestment theory which deems the lender to reinvest his money as it is repaid is extraneous to the question
of what the interest rate is. From the report of the case it is apparent he was also referred to some discussion of the theories
of interest by Stephen G. Kellison. A chapter from that author's work, The Theory of Interest (Homewood, Illinois: Richard
D. Irwin Inc., 1970), was handed up to me during argument. In it, the learned author defines some terms commonly used in
actuarial practice as follows at p. 4:


The effective rate of interest, i, is the amount of money that 1 invested at the beginning of a year will earn during the year,
where interest is paid at the end of the year.


And on the same page:


The effective rate of interest, i, is the ratio of the amount of interest earned during the year to the amount of principal
invested at the beginning of the year.


Both those definitions exclude any application of a deemed reinvestment theory. Later at p. 14 there appears this passage:
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The term 'effective' is used for annual rates of interest and discount in which interest is paid once a year, either at the end
of the year or at the beginning of the year, as the case may be. In this section, we consider situations in which interest is
paid more frequently than once a year. Rates of interest and discount in these cases are called 'nominal'.


<I understand the learned author to be saying that the words used in s. 347 of the Criminal Code of Canada to define "criminal
rate" have a well recognized meaning in actuarial practice that excludes reference to any reinvestment theory. While the theory
itself, of course, has its own well recognized place in actuarial practice, it does not apply to the definition or to the test of what
is or is not a prohibited rate of interest.


43      The learned Chambers judge then went on to discuss the case which is relied upon by TerraCan, T.F.P. Investments
Inc. (Trustee of) v. Beacon Realty Co. (April 30, 1991), Doc. 17941/90, (Ont. Gen. Div.) [reported at 3 O.R. (2d) 537] which
dealt with a similar conflict in actuarial evidence. The learned trial judge in that case preferred the evidence of Mr. Cohen
(who provided the expert report on behalf of TerraCan here) and concluded that s. 347 of the Criminal Code permitted the
calculation of interest by the deemed re-investment or continuously compounding theory. He also found that the wording of
s. 347 was ambiguous and concluded that because s. 347 was a penal provision he must give credence to the interpretation
more favourable to the lender.


44      The learned Chambers judge in this case concluded that s. 347 was not ambiguous as to how the effective annual rate of
interest was to be calculated and that Ms. Palmer's opinion in that regard was correct. At p. 6 [p. 389 B.C.L.R.] of his reasons for
judgment, he pointed out that the learned trial judge in the T.F.P. Investments Inc. case had not been referred to Mr. Kellison's
work and that: "Had she been, she would have read there that the expression 'effective annual rate of interest' is reserved to
describe an interest rate calculated without reference to the theory of reinvestment." The learned Chambers judge also stated
that he was bound by the decision in BCORP [BCORP Financial Inc. v. Baseline Resort Developments Inc., 46 B.C.L.R. (2d)
89 (S.C.)] with which he agreed.


45      In my view, the learned Chambers judge did not err in his analysis of this issue. He concluded that Ms. Palmer's report
accurately set forth the correct method for calculating interest pursuant to s. 347 of the Criminal Code and that Mr. Cohen's
report did not. He was entitled to rely and did rely upon the definitions of interest contained in the Kellison book which were
referred to by Ms. Palmer in her report. He distinguished the decision reached in the T.F.P. Investments Inc. case on reasonable
grounds. Because he accepted that Ms. Palmer's certificate accurately reflected the correct way of calculating interest under
s. 347, he found that there was no ambiguity in s. 347. Ambiguity could only arise if, as TerraCan suggested, there were two
or more legitimate methods of calculating interest "in accordance with generally accepted actuarial principles and practices"
within the meaning of that section. That was not the case here.


46      Nor do I find the excerpts from the "Proceedings of the Standing Senate Committee on Banking, Trade and Commerce"
to be of assistance in resolving the question of whether s. 347 is ambiguous. The comments contained in those proceedings are
themselves ambiguous; the evidence before the learned Chambers judge was not.


47      In the result, I would dismiss this ground of appeal.


(3) Severance


48      TerraCan submits that the learned Chambers judge erred in refusing to enforce any of the interest, lending or extension
fees under the loan agreement or related documents. TerraCan says that it was open to the learned Chambers judge to strike any
one of a number of the provisions in the loan agreement which dealt with interest in order to bring the rate of interest below
60 per cent, and that his failure to do so resulted in a windfall to the respondents. TerraCan further says that such an approach
would be consistent with the authorities and not contrary to public policy.


49      TerraCan also submits that the loan agreement contained a severance clause which the learned Chambers judge failed
to consider in refusing to sever those provisions with respect to interest which offended s. 347 of the Criminal Code. The
severance clause provides:
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11.17 Severability


If any term, covenant or condition of this Agreement or any of the Security Documents or application thereof to any person
or circumstance will to any extent be invalid, illegal or unenforceable in any respect, the remainder of this Agreement or
any of the Security Documents or application of such term, covenant or condition to such person or circumstance other
than those as to which it is held invalid, illegal or unenforceable will not be affected thereby, and each term, covenant
and condition of this Agreement and any of the Security Documents will be valid and legal and will be endorsed to the
fullest extent permitted by law.


50      The learned Chambers judge dealt with the issue of severance at p. 12 [p. 232] of his reasons for judgment as follows:


... I am of the view that justice will be served if the amounts comprising interest, fees and bonuses are severed from the
loan contract and the contract is enforced with respect to the return of principal only. I decline to sever only that portion of
the interest, fees and bonuses which carries the rate of return over 60 per cent as was done by Huddart J. recently in Pacific
National Developments Ltd. v. Standard Trust Co. (1991), 53 B.C.L.R. (2d) 158 (S.C.). While I concede the reasoning put
forward there at p. 164 onwards, I do not think the court should become involved in choosing which of the several clauses
which provide for a return on the amount lent should be invalidated and which should be preserved. It is not for the court
to re-calculate an acceptable commercial return by choosing from the interest, fees and bonus terms, any combination that
will fit within 60 per cent. I treat all three as a single entity of return on investment. All three are included by s. 347(2)
within the definition of "interest."


51      The principal case relied upon by TerraCan in support of its submission with respect to severance is the Pacific National
Developments case referred to in the passage above [Pacific National Developments Ltd. v. Standard Trust Co. (1991), 53
B.C.L.R. (2d) 158 (S.C.)]. In that case, Madam Justice Huddart followed the lead suggested by Mr. Justice Hutcheon in his
dissenting judgment in Nelson v. C.T.C. Mortgage Corp. (1984), 59 B.C.L.R. 221 (C.A.). There, after concluding that a mortgage
did not "require" an illegal rate of interest, but that the lender, nonetheless, "received" an illegal rate of interest contrary to s.
305.1(b) of the Criminal Code (now s. 347(1)(b)), Mr. Justice Hutcheon stated at p. 234:


The illegality lay in the receipt of a rate of interest in excess of 60 per cent by 24.1 per cent. In my view the proper remedy,
in this proceeding, is to order that the mortgagor recover from the mortgagee a sum of money equivalent to the excess of
24.1 per cent. That is a matter of calculation to be done by the parties or the registrar, if necessary.


52      The majority of the court in Nelson found that the rate of interest provided for in the mortgage was not illegal, and this
decision was upheld in the Supreme Court of Canada for the reasons of the majority ([1986] 4 W.W.R. 481 (S.C.C.)).


53      In Pacific National Developments, the lender agreed at trial to forego bonuses which came within the definition of interest
pursuant to s. 347 of the Criminal Code and asked only to be paid the principal advanced together with interest at prime plus 2
per cent on that amount. Madam Justice Huddart concluded that granting judgment in these terms would not subvert the policy
underlying s. 347. She also stated that it was the bonus provisions which had resulted in the illegal rate of interest.


54      In this case, TerraCan submitted that the learned Chambers judge could have and should have severed any one of the
following provisions relating to interest:


(a) the "plus 2 per cent" language of the Loan Agreement;


(b) the "prime plus" language;


(c) the initial Loan Fee of $10,000;


(d) the second Loan Fee.
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55      The circumstances in which severance will be granted where a contract provides for an illegal rate of interest were
considered by the Ontario Court of Appeal in Thomson, supra. In that case, Blair J.A., speaking for the court, set forth several
guiding principles at p. 552 of the decision:


The important question is whether public policy prevents the severance of the agreement because it is tainted by illegality. In
deciding whether the agreements in this case are capable of severence [sic] and partial enforcement, a number of principles
from the decided cases must be taken into account. They include the object and policy of s. 347; whether that object and
policy would be subverted by a partial performance of the agreements; whether one or both parties intended to break the
law; whether the parties were in an equal bargaining position and were professionally advised; and whether one party
would be unjustly enriched if the contract were not enforced.


56      Following an analysis of two cases in the Supreme Court of British Columbia which illustrated some of these principles,
Blair J.A. concluded that the court has a very broad discretion in determining whether a contract tainted by illegality under s. 347
of the Criminal Code is enforceable. He also concluded that the exercise of that discretion, based on the foregoing principles,
will depend on the circumstances of each case. Although he was not dealing with a situation in which a party was asking the
court to sever interest from interest, as is the case here, his statements of principle are equally applicable to this issue.


57      The learned Chambers judge recognized that he had a discretion to sever provisions of the loan agreement and he exercised
that discretion in accordance with the principles set out in Thomson, as evidenced by the following excerpt at pp. 10 and 11
[pp. 231-232] of his reasons for judgment:


I do not think the object and policy of s. 347 would be subverted by severance in this case. That is because although the
object of the Act is to make illegal the exaction of usurious interest, I am satisfied on the evidence that this interest rate was
produced by error in calculation. There was no deliberate attempt to subvert the law except to the extent that the plaintiff
said nothing to the defendants after the third extension when it first realized the problem. Both borrower and lender are
highly sophisticated business people and firms who, apart from the error in calculation, knew exactly what they were
doing. The defendants were well experienced property developers who were able to weigh the risks and returns carefully.
Although they may have been anxious to proceed with this development and unable to fund the balance required from
any other source at lower rates, they were not compelled to borrow at high rates to preserve themselves from obligations
already incurred. Each side had the benefit of professional legal advice before entering the loan agreement. If the whole
agreement were to be struck down, the defendants would receive an unjust benefit to the extent of the principal advanced
on the loan and invested in the development. Unlike the facts in Croll v. Kelly (1983), 48 B.C.L.R. 306 (S.C.), the purpose
of this loan was not simply to provide an opportunity for a usurious investment on the plaintiff's part. It began instead as
a legitimate transaction whose purpose was to provide the balance of funds for a contemplated real estate development.
While the interest portion of this transaction falls within the prohibition of s. 347 of the Criminal Code, the transaction as
a whole is not the sort of evil aimed at originally by that section.


58      Although the learned Chambers judge did not specifically mention the severance provision in the loan agreement, we were
advised that it was drawn to his attention, and I am not persuaded that he failed to take it into consideration in relation to the
issue of severance. Nor am I satisfied that he erred in the exercise of his discretion in refusing to enforce any of the provisions
with respect to interest. He was aware that there was precedent for severing interest provisions from other interest provisions
in order to lower the effective rate of interest, but he declined to adopt that approach on the facts before him. In my view, the
courts should not be too quick to rewrite agree ments by picking and choosing from alternative provisions which would result
in a legal rate of interest. Otherwise, there will be little incentive for lenders to ensure that their agreements provide for interest
at legal rates. I refrain from suggesting that it is never appropriate to do so.


59      I would also dismiss this ground of appeal.


VI. Conclusion


60      In the result, I would dismiss the appeal with costs of the appeal to the respondents.
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Appeal dismissed.
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Spencer J. [In Chambers]:


1      The plaintiff applies for a summary judgment in what began as a foreclosure action. Apparently the property has now
been sold and the proceeds, or some of them, paid into trust to await the outcome of this action. Before me are a motion by the
plaintiff for judgment and a direction to the trustee to pay over the moneys held to the plaintiff's solicitor, and a motion by the
defendants to dismiss the plaintiff's claim either entirely, or as it relates to interest.


2      These are the facts. The defendants were the developers and guarantors of a real-estate project in Vancouver. To complete,
they needed additional funds, and were not prepared to risk money of their own. They therefore arranged to get money from the
plaintiff, a company in the business of investing money in the ventures of others. When the transaction was first discussed, there
was a suggestion the plaintiff might become involved as an equity participant, and the amount of its investment was a maximum
of $700,000. However, the transaction eventually became a loan secured by a debenture registered as a mortgage over the land
for $600,000 with guarantees by the two personal defendants. As the price for lending its principal to the project, the agreement
provided that the plaintiff should receive interest at the Royal Bank's prime plus two per cent, together with a commitment fee
and bonuses in a stated amount. When the loan was not repaid at maturity after one year, there was a series of three extensions,
for each of which the plaintiff imposed another fee. After the third extension, the plaintiff happened to re-examine its position
and discovered that the rate of return on the loan was more than 60 per cent per annum; in other words, it was a criminal rate of
interest as defined by s. 347 of the Criminal Code, R.S.C. 1985, c. C-46. Nothing was said to the borrower. Instead, when the
borrower asked for a fourth extension, the plaintiff granted a further period of seven months without a fee. That had the effect
of averaging down the rate of return over the whole period of the loan below 60 per cent per annum.When the loan was still
not repaid, foreclosure proceedings were commenced and the defendants, realizing at last that the rate of return was at one time
over 60 per cent per annum, pleaded illegality as a bar to recovery of both interest and principal.


3      A number of interesting points were argued by counsel. They can be framed in the following questions.
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What is the meaning of the words "effective annual rate of interest" as they appear in s. 347(2) of the Criminal Code?


4      This question is important to the case because there are two certificates filed by different actuaries. One states that the
effective annual rate of interest, calculated in accordance with generally accepted actuarial principles, exceeded 60 per cent to
the date of the fourth extension and thereafter was 45.4 per cent. The other states the following:


I certify that the interest rates calculated in accordance with generally accepted actuarial principles and practices in respect
of the transaction described in the attached report are as follows ...


5      It then sets for each period of the loan two columns showing different percentages. One is based upon an annual
compounding, which shows rates in excess of 60 per cent per annum until the fourth renewal, and the other is based upon
continuous compounding, which shows rates below 60 per cent for the whole life of the loan. The certificate then goes on to
state: "These annual rates of interest compounded continuously do not exceed 60% effective annual rate of interest."


6      That evidence shows that if interest in this transaction is to be calculated annually and not in advance, the rate is usurious
under the Criminal Code, but if it is calculated on a continuously compounding theory, it is not. I must decide which of the
two methods, annual compounding or continuous compounding, is meant by the definition in s. 347(2) of the Criminal Code,
or whether both are included.


7      The question has been discussed recently in two cases. The first in time was BCORP Financial Inc. v. Baseline Resort
Developments Inc. (May 16, 1990), Doc. Vancouver H880878 (B.C. S.C.) [now reported at 46 B.C.L.R. (2d) 89, [1990] 5
W.W.R. 275, 47 B.L.R. 37]. In that case Meredith J. had to deal with a claim under a debenture and guarantees. The learned
judge, in the face of conflicting actuarial theories such as I have before me in the case at bar, decided that s. 347 of the Criminal
Code requires that the rate of interest should be considered in relation to the cost to the borrower and not to the return to the
lender. Accordingly, the reinvestment theory which deems the lender to reinvest his money as it is repaid is extraneous to the
question of what the interest rate is. From the report of the case it is apparent he was also referred to some discussion of the
theories of interest by Stephen G. Kellison. A chapter from that author's work, The Theory of Interest (Homewood, Illinois:
Richard D. Irwin Inc., 1970), was handed up to me during argument. In it, the learned author defines some terms commonly
used in actuarial practice as follows, at p. 4:


The effective rate of interest, i, is the amount of money that 1 invested at the beginning of a year will earn during the year,
where interest is paid at the end of the year.


And, on the same page:


The effective rate of interest, i, is the ratio of the amount of interest earned during the year to the amount of principal
invested at the beginning of the year.


8      Both those definitions exclude any application of a deemed reinvestment theory. Later, at p. 14, there appears this passage:


The term 'effective' is used for annual rates of interest and discount in which interest is paid once a year, either at the end
of the year or at the beginning of the year, as the case may be. In this section, we consider situations in which interest is
paid more frequently than once a year. Rates of interest and discount in these cases are called 'nominal'.


9      I understand the learned author to be saying that the words used in s. 347 of the Criminal Code of Canada to define
"criminal rate" have a well-recognized meaning in actuarial practice that excludes reference to any reinvestment theory. While
the theory itself, of course, has its own well-recognized place in actuarial practice, it does not apply to the definition or to the
test of what is or is not a prohibited rate of interest.


10      The other case I refer to is T.F.P. Investments Inc. Estate (Trustee of) v. Beacon Realty Co. (April 30, 1991), Docs.
17941/90 and 18420/90 (Ont. Gen. Div.) [now reported at 3 O.R. (3d) 537]. That too was a case where there were conflicting
opinions of actuaries about what was the rate of interest in question. The learned judge preferred the opinion of Mr. Cohen,
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whose same opinion is before me, and found that s. 347 of the Criminal Code permits the calculation of interest by the deemed
reinvestment theory. She wrote [at p. 542]:


In my view, Mr. Cohen's opinion is more consistent with the actual wording of s. 347. In his opinion, there is a method by
which the effective annual rate of interest can be calculated in accordance with generally accepted actuarial principles and
practices which results in an interest rate which is not proscribed by s. 347.


11      I am bound to follow the decision in the BCORP case, a decision of a brother judge of this court. But, in any event, it
appears to me that the learned judge in the T.F.P. Investments Inc. case was not referred to Mr. Kellison's work. Had she been,
she would have read there that the expression "effective annual rate of interest" is reserved to describe an interest rate calculated
without reference to the theory of reinvestment.


12      The judge in the T.F.P. Investments Inc. case went on to apply the meaning more favourable to the defendant because
she found the wording of s. 347 ambiguous. It is a penal section and, as such, the courts will prefer an interpretation more
favourable to the innocence of a subject. But that is only permissible where there is ambiguity. Mr. Kosteckyj argued that the
section was passed hurriedly by Parliament without any close thought to what meaning the words have. He referred to the
discussion of its history in the dissenting judgment of Hutcheon J.A. in Nelson v. C.T.C. Mortgage Corp. (1984), 59 B.C.L.R.
221, [1985] 2 W.W.R. 560, 16 D.L.R. (4th) 139, 67 N.R. 162 (C.A.) , at p. 230 [B.C.L.R.]. With respect, that criticism appears
to be directed at the level of prohibited interest and the way in which otherwise commercially reasonable transactions might
be caught rather than to the definition of the way interest is to be calculated for the purpose of seeing if it infringes the statute.
Moreover, it appears from the record of debate in the banking, trade and commerce committee of the House for October 29,
1980, that actuarial advice was obtained by Parliament before what is now s. 347 was added to the Criminal Code. Among
other things, the committee was told that the principles and procedures in calculating the effective annual rate of interest are
well established in actuarial literature and practice.


13      I am therefore of the opinion that for the purposes of determining the interest rate on a transaction to see if exceeds the
maximum of 60 per cent set by s. 347 of the Criminal Code, the statute requires that it be calculated without compounding
interest within the period in question. It therefore follows that I accept the evidence of Ms. Palmer that the rate here exceeded
60 per cent until the fourth extension was granted on March 31, 1990, when it became averaged down to 45.4 per cent.


What is the level of intent required to make this transaction unlawful as a matter of civil law?


14      The reference to "civil law" in this question is to distinguish it from the criminal law. Mr. Kosteckyj argued that because
the plaintiff's officers were unaware that the rate in fact exceeded 60 per cent until after the third renewal, they were not in
breach of s. 347. I am not required to consider the matter as if it were a prosecution under the Criminal Code. Rather, the Code
definition is relied on by the defendants to show the transaction was illegal and therefore unenforceable civilly. I accept as a
fact that the plaintiff's officers, through an error in calculation, were not aware that the rate was over 60 per cent until after
the third renewal. In my opinion, whatever may be said about a criminal prosecution, for the purposes of this civil case it is
not necessary that the plaintiff should have known as a fact that the rate exceeded 60 per cent. I have some doubt what was
meant in R. v. McRobb (1984), 20 C.C.C. (3d) 493 (Ont. Co. Ct.), appeal dismissed (1986), 32 C.C.C. (3d) 479 (Ont C.A.), at
pp. 500-501 [20 C.C.C.], where these words appear:


It would appear that the general rule applicable to both civil and criminal usury is that there must exist an intent that the
lender is to take more than the legal rate of interest for the sum loaned. The required intent does not involve a consciousness
of the illegality of the transaction or a specific intent to violate the statute, but only an intent to extract payments in excess
of the amount of interest permitted by law.


15      If a party believes the interest rate is in fact under 60 per cent through an error of calculation, but it is later found to be
over that rate, I would have thought he did not have the required level of intent for a conviction. For the purposes of determining
the legality of a transaction in civil law, however, I am prepared to accept that even though mistaken, a rate over 60 per cent
is contrary to law and will not be enforced by the court. I do not understand the judgment of Huddart L.J.S.C., as she then
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was, in Mira Design Co. v. Seascape Holdings Ltd., 23 R.P.R. 219, 36 B.C.L.R. 355, [1982] 4 W.W.R. 97 (S.C.), at p. 362
[B.C.L.R.], to say differently. When she pointed out that Parliament has not provided that usurious agreements are void per se,
it was in the context of a discussion leading to a decision whether or not to sever off the interest provisions from the rest of an
agreement. She contrasted the provisions of the Code with those of the Small Loans Act, R.S.C. 1952, c. 251 that preceded it.
It is the interest rate, rather than the agreement, that will be set aside by the court. Whether the whole agreement itself must
fail is the subject of another discussion.


Does the averaging down of interest achieved by the fourth extension save this transaction?


16      The plaintiff says that the original loan and its four extensions must be viewed as a single transaction, and that the
whole is saved by the averaging down of interest with effect from the fourth renewal. There was no new agreement or novation
effected by any of the renewals, but rather they amended the terms of a single continuing agreement. The defendants say that
the agreement was unlawful from its inception and that the final renewal was tainted by the prior illegality. I agree. As Meredith
J. pointed out in the BCORP case, supra, it is not just the receipt of usurious interest that is prohibited by law, but the agreement
or arrangement to receive it. Thus the agreement to receive interest here was unenforceable from the outset of the arrangement
between the parties. What the parties were amending each time was something that was illegal. The true effect of the fourth
extension was to give more time for the payment of interest which was calculated at an unlawful rate and receivable pursuant
to an agreement that was contrary to public policy. The fact that the extension averaged it down was therefore, in my opinion,
incapable of saving it from illegality.


Should the interest provisions be severed from the rest of the agreement and the rest of it be enforced?


17      What is at stake here in part is the return of the principal sum loaned. The defendants say that the whole agreement being
contrary to public policy as a breach of the law, none of it should be enforced and they should keep the principal they borrowed.
They say that the plaintiff is in the business of lending at usurious rates, that it is a loan shark as described in the debates that
led to the passage of the original Small Loans Act, S.C. 1939, c. 23, which was the predecessor of s. 347. The plaintiff relies on
the fact it calculated the return on this loan in error, and asks that only that portion of the interest that exceeds 60 per cent, if it
is to be calculated in accordance with Ms. Palmer's opinion, should be denied them.


18      The question of severance was fully discussed in William E. Thomson Associates Inc. v. Carpenter (September 5, 1989),
Doc. CA 400/87, at p. 12 and following [now reported at (1989), 61 D.L.R. (4th) 1, 69 O.R. (2d) 545, 44 B.L.R. 125, 34 O.A.C.
365]. There is no issue in this case that the term requiring repayment of principal is severable from the terms requiring payment
of interest and fees. The issue is whether public policy should prevent such severance. I apply the six considerations referred to
at p. 13 of the judgment in William E. Thomson v. Carpenter. I do not think the object and policy of s. 347 would be subverted
by severance in this case. That is because, although the object of the Act is to make illegal the exaction of usurious interest, I am
satisfied on the evidence that this interest rate was produced by error in calculation. There was no deliberate attempt to subvert
the law except to the extent that the plaintiff said nothing to the defendants after the third extension when it first realized the
problem. Both borrower and lender are highly sophisticated business people and firms who, apart from the error in calculation,
knew exactly what they were doing. The defendants were well-experienced property developers, who were able to weigh the
risks and returns carefully. Although they may have been anxious to proceed with this development and unable to fund the
balance required from any other source at lower rates, they were not compelled to borrow at high rates to preserve themselves
from obligations already incurred. Each side had the benefit of professional legal advice before entering the loan agreement.
If the whole agreement were to be struck down, the defendants would receive an unjust benefit to the extent of the principal
advanced on the loan and invested in the development. Unlike the facts in Croll v. Kelly (1983), 48 B.C.L.R. 306 (S.C.), the
purpose of this loan was not simply to provide an opportunity for a usurious investment on the plaintiff's part. It began instead as
a legitimate transaction whose purpose was to provide the balance of funds for a con templated real-estate development. While
the interest portion of this transaction falls within the prohibition of s. 347 of the Criminal Code, the transaction as a whole is
not the sort of evil aimed at originally by that section. I respectfully adopt the words of Krever J. in Royal Bank v. Grobman
(1977), 25 C.B.R. (N.S.) 132, 2 R.P.R. 101, 18 O.R. (2d) 636, 2 B.L.R. 145, 83 D.L.R. (3d) 415 (H.C.), at p. 432 [D.L.R.]:
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The serious consequences of invalidating the contract, the social utility of those consequences and a determination of the
class of persons for whom the prohibition was enacted, are all factors which the Court will weigh.


19      Applying those considerations to this case, I am of the view that justice will be served if the amounts comprising interest,
fees and bonuses are severed from the loan contract and the contract is enforced with respect to the return of principal only.
I decline to sever only that portion of the interest, fees and bonuses which carries the rate of return over 60 per cent, as was
done by Huddart J. recently in Pacific National Developments Ltd. v. Standard Trust Co. (1991), 53 B.C.L.R. (2d) 158 (S.C.).
While I concede the reasoning put forward there at p. 164 onwards, I do not think the court should become involved in choosing
which of the several clauses which provide for a return on the amount lent should be invalidated and which should be preserved.
It is not for the court to recalculate an acceptable commercial return by choosing from the interest, fees and bonus terms any
combination that will fit within 60 per cent. I treat all three as a single entity of return on investment. All three are included
by s. 347(2) within the definition of "interest."


20      Accordingly, an order will go dismissing the plaintiff's claim for any amount that is defined as interest in the Criminal
Code and permitting the defendants to set off against any amount of principal owing to the plaintiff on the original advance
any sum that has already been paid to the plaintiff with respect to interest, fees or bonuses under the agreement. The plaintiff is
entitled to court-order interest at the rates usually used by district registrars from time to time on whatever balance of principal
is found to be owing after set-off, to be calculated from the date such balance became due and payable under the loan agreement
to the date of judgment. Subject to whatever submissions counsel may wish to make about any offers of payment or settlement
that may have been made, the plaintiff will have the costs of the action on the basis of the net amount found owing to them
on the principal advanced after set-off.


SPENCER J. (Supplementary reasons):


21      Since the filing of my reasons for judgment on November 13, 1991 [ante, at p. 223, 20 R.P.R. (2d) 187, 60 B.C.L.R.
(2d) 384, [1992] 1 W.W.R. 472] counsel have appeared to make submissions on the award of court-order interest and with
respect to costs.


22      In my original reasons for judgment I awarded court-order interest. The plaintiff now submits that should run from the
date of the original loan, while the defendants submit it should not run until the end of the fourth extension of the loan.


23      The interest originally fixed by the terms of the loan agreement was struck down because it was at an illegal rate. I declined
to fix a new rate under the agreement. Since the date for repayment of the principal outstanding on the loan was extended four
times, nothing was due to be repaid, apart from the illegal interest, until the end of the fourth extension. At the end of the fourth
extension the plaintiff demanded repayment of the whole loan, both principal and the illegal interest. With effect from that date,
therefore, there was a cause of action for the repayment of the principal. I am therefore of the view that court-order interest at
the rates usually used by district registrars from time to time should run from that date. Three will be an order accordingly.


24      With respect to the costs of these proceedings the plaintiff points out that in the original defence filed the defendants
not only objected to paying the illegal but also to repaying any of the principal. Those were alternative pleadings in paras. 6
and 7 of the defence. However, on April 29, 1991 the defendants filed a notice of motion which effectively sought a judgment
cancelling the interest only and submitting to payment of principal. In spite of that, the defendants did not pay into court the
amount of principal owing pursuant to R. 37. I am of the view therefore that I ought not to regard that step as a formal offer of
settlement pursuant to R. 37. The outcome of the summary judgment application before me is that the plaintiff is awarded the
amount of principal owing on the loan together with court-order interest. In my view, therefore, the plaintiff succeeds on the
judgment and is entitled to its costs. If a party wishes to affect the award of costs by steps taken by way of settlement then those
steps should be taken either under R. 37 for a defendant or under R. 57 for a plaintiff.


25      There is, however, discretion under R. 57(15) for the court to award costs of a particular issue to one party even though
that party loses the trial as a whole. In this case, although the plaintiff has won recovery of the principal due under the loan, it has
failed on the issue of whether or not the interest originally fixed was illegal. That was a major issue at the trial and the subject
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of conflicting expert reports about how to calculate interest. I therefore award of the defendants the disbursement entailed in the
preparation of their expert's report and direct that the plaintiff will not recover costs or disbursements with respect to its report.


26      There will be no costs of this application.
Application allowed in part.


Order accordingly.
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infringed the law of restraint of trade by reason of the fact that they Lied up the 
property for a considerable term of years , namely, al least the original Len years of 
the mortgage, and even the subsequent ten, a Lota] of twenty years. 


Henry J. held that the agreements were void as against public policy, because 
they were contrary to both limbs of the Norderifelt rule. They were unreasonable as 
between the parties. They were also contrary to the public interest. The Court of 
Appeal reversed this judgment on both grounds. As already seen, that court took a 
different view of what was involved in the test of public interes t. They also came to 
an opposite conclusion on the issue of reasonableness as between the garage owner 
and the oil company, in light of the fact that, at the time of the three-party agreement, 
only six years of the original ten years of the mortgage remained to run. Hence, it 
would seem, the Court of Appeal was of the opinion that what was involved at the 
time of that three-party agreement, which was material since it was the validity of 
the terms of the three-party agreement that was in question, was a restraint as to the 
right lo sell the property that was to last for six years, not ten or twenty. It was also 
material to the Court of Appeal that the plaintiff had purchased the property, that is, 
the part of the premises , with knowledge of the existing tie between the garage owner 
and the oil company, and with consent to the right of first refusal as an integral part 
of the restrictions. Furthermore, the provisions of the various agreements did not go 
too far in their effort to protect the oil company, which was lending the money to 
the garage owner, and did not amount to an imposition by one party on another, the 
two being unequal as bargainers. In the event, therefore, the option given to the oil 
company was valid, and bound all the parties. Hence, the plaintiff could not succeed 
in his action against the garage owner and the oil company. 


The importance of this case lies, inter alia, in its acceptance of the reasoning 
and principles in Esso Petroleum, and in the way the deci sion in that case was 
utilized , including the distinction made by the House of Lords between different 
periods, that is , the two contracts, and between buying property subject to a restraint 
and granting a restraint on property already owned by the covenantor. 


(iv) Prt:sent scope of the doctrine 


Various statements of principle were made in the House of Lords , by virtue of 
which, it may be supposed, new situations as well as the previously accepted cate
gories of contracts in restraint of trade may be swept into the orbit of the doctrine, 
and thus, in individual instances , be compelled to satisfy the tests of reasonableness. 
These are: (l) the test of fettering existing freedom to differentiate one type of tie 
from another;407 (2) the test of sterilization of a party's capacity to serve the public; 
(3) the more pragmatic and flexible test of Lord Wilberforce that turns upon whether 
a class of contracts has passed into "the accepted and normal currency of commercial 
or contractual or conveyancing rel ations." If so then, unless there is something 
exorbitant about an individual contract in such class or there is a change in social or 
economic circumstances such as to merit a new view of such contracts, a contract in 
such class will never be required to be justified on grounds of reasonableness. 


407 Cleveland Petroleums Co. v. Dart.Hone , [ 1968] I All E.R. 20 I (C.A.); Hiebert v. Pac. Petroleums 
Ltd. ( I 980), I 09 D.L.R . (3d) 137 (Man . Q.B.) in both of which lhis test was invoked and applied. 
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Esso Petroleum added one more ex ample of a contract in restraint of trade to 
the hitherto accepted categori es wh ile a t the same ti me suggc ting that the categories 
of invalid restraint are ne ver c losed. The case also accepled that there we re several 
situations in res[ eel or which iL could be aid what eem at fi rst s ight 10 be a 
restriction on freedom of trading does ne t amount to a covenant in res trai nt of trade 
o as to auracl the perat ion f the common-law doctrine. One excellent example of 


this is a contract of e mployme nt under which th empl.oyee agrees to give his services 
ex lusiv ly to one employer for a lo ng period of time .'111~ 


[l]he doctrine does not apply lo ordinary commercial contract. for the regulation and 
promotion of trade during the existence of the contract, pr vided that any prevention of 
work outside the contract. viewed as a whole is directed lOwards the absorption of the 
parties' services and not their steri lisation. Sole agencies are a normal and necessary 
incident of commerce and lhos_e who desire the benefits of a sole agency must deny 
1hcmse lve the opportunities of other agencies. So. too. in the case of a film star who 
may Lie herself to a company in order to obtain from them the benefits of stardom ... 
and partners habitually fe ller themselves to one another.409 


The very nexl paragraph in this speech clarifies the circumstances under which such 
restraints are not treated as within the ambit of the doctrine but are accepted as valid 
in themselves even without passing any test as to re asonableness: 


When a contract on ly Lies the parties during the continuance of the contract, and the 
negative ties are only those which are incidental and normal LO Lhe positive commercial 
arrangements at which the contract aims even Lhough tho e ties exclude all dealings 
with others, there is no restrai nt of trade within the meaning of I.he doctrine and no 
question of reasonablenes · ari es. 


But this will be different if: (I) the contract lie U1e activities of a party after the 
determination of the contra t; or(2) if during the contract one party is too unilaterally 
fettered . o that the contract no longer regu late and promotes trade but take on the 
predominating character of restriction: 110 


Thus, the exclusiv service agreeme nt (like, po sibly the exclusi ve purcha e 
of product type o f agreement) is not invalid per se. [L may be to encourage trade or 
bu iness; it may afford the restricted party a un ique opportunity lo perform his 
I u iness o r profession, without which he would be in limbo. But, if the purpose of 
any such contract is to stifle e nte rpri e, opportunity, development, if il i to conceal 
rather than to expose the parly under res tric ti on, a for example where an inventor 
agrees to have hi invenlion put away fo r a peri d, ,le I it development interfere 


408 Gaumo111-British Picture Corp. v. Alexander, [ 1936] 2 All E.R. 1686; Warner Bros. Pictures Inc. 
v. Nelson. [ 19371 I K.B. 209. Another is where a pflrty grants exclusive copyrights to someone for 
a period of time: /ifford Da11is Monagemem Ltd. v. W.E.A. Records, 11975) I All E.R. :Z: 7 (C.A.): 
A. Schroeder Music J>11blishi11g Co. v. Macaulay, [ 197413 All E.R. 6 16 ( J-1 .L.). 


409 Em; Petroleum Co. v. Harver's G(lrage (Stourport) Ltd .. I· 1968) A.C. 269 at 328 (H.L,)per Lord 
Pearce. 


4 IO As in Yo1111g v. Timmins ( 183 1 ), I C. & J. 33 I, discussed by Heydon , above, nolc 405, pp. 240-
24 1. 
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with the existing trade of the purchaser of the invention or of the inventor's services, 
then, such an agreement may be within the doctrine.411 


4. The consequences of illegality 


(a) Voidness of transaction 


A conlract which is illegal either at common law or under statute is void and 
unenforceable by either party.m For example, a court will not assist a party to 
enforce an agreement that is in unreasonable re traint of trade:' 13 While the burden 
may be upon the defendant lo establish that the plaintiff is relying upon an illegal 
contract to prove his ca e,414 it would seem that the court is entitled to take note of 
an illegality that i obvious on the face of the contract.'''~ The House of L rd in 


411 This and the preceding two sentences wen., ci ted with approval by Ke lly J. in Acadia Forest 
Products Lid. v. Neal Forest Products Lid. ( 1983) 48 N..B.R. (2d) 429 al 436 (N.B .Q.B.). 


4 12 U.S. Fidelity & Guar. Co. v. Cruickshank, (1919] 3 W.W.R. 821 (Sask.C.A.) contract to stinc a 
prosecution, illegal at common law); Ernest 11. Christian, [1929] I D.L.R. 207 (N.S.C.A.)(conlrnct 
which violated a provincinl temperance statute); Menard v. Genereux ( 1982). 138 D.L.R. (3d) 273 
(Ont. H. ) (con1rnct which involved fraud on a bank); Beme Dtt,,. ltd. v. Ha viland (1983).40O.R. 
(2d) 238 (Ont. H.C.) (contract which involved deception of mortgagee); Cerilli 11. Klodt ( 1984), 48 
O.R. (2d) 260 (Ont . H.C. contract intended 10 defraud vendor' estranged wifo); Mazerolle v. Day 
& Ross Inc. ( 1986), 70 N.B.R. (2d) 119 (N.B.Q.B.) (purchasi; of cigarcues through Indians to avoid 
payment of provincial taxes: no claim agai nst insured when the cignreues were tolcn); Tucker 
Estnte v. Gillis( 1988), 53 D.L.R. (4th) 688 (N.B.C.A.) (chaucl mortgage unenforceable since made 
in connection with. and in pursuance of, an illegal scheme to avoid pnymcnt of provincial sales 
tax): Ace Asphalts & Maimenance (Products) Ltd. 11. O'Neill (1991 ). 114 N.B.R. (2d) 168 (A lta. 
Q.B.). plaintiff could nol claim unpaid wages because he was acccp1ing unemployment in urn nee 
(where the contract was valid but to have allowed an action would have infringed the ex 111rpi cau:;a 
doct.rinc: b •low): Maksymet;. 11. Kosr ,k( 1992), 79 Mun. R. (2d) 115 (Man. Q.B.) (illegal partnership 
cou ld not be enforced); Wood v. Bo1111el/ (1992)., 100 NOd. & P.E.I.R. 79 (P.E.I.T.D.); affirmed 
{1993), 105 N0d. & P.E. I.R. 243 (P.E.I.C.A.) (mortgage for an unlawful purpose void). This will 
be so even iC1he contract i madcexpre ly ubject 10 Lh eprovi~o that it i to conform 10 a provincial 
statute's requirements: Trusteel Corp. 11. Q11ee11sway Const. Corp.; Re Trustee/ Corp. a11d Tr11111a11 
(1960), 22 D.L.R. (2d) 616 (Ont . C.A.): reversed [ 19611 S.C.R. 528· Murray Elias Lid. 11. Walsam 
/11\lls. l.,td., [1964) 2 O.R. 38 1 (Ont. H .. ); affirmed [1965J 2 O.R. 672n (Ont C.A.). But it 111us1 
be shown to be illegal; hence the differe nt deci ion nl different levels in Howard Sand & Gravel 
Co. 11. Ge,,. Security l11s. Co., [195313 D.L.R. 633 (Ont H.C.); reversed [1954] I D.L.R. 99 (Om. 
C.A.): which was affirmed ('195414 D.L.R. 682 (S.C.C.). Hence a conlrac.t that is valid within the 
jurisdiction will be enforceable even if iL is invalid elsewhere; Bigelow 11, Crnigeflachie Gle11Livet 
Distille, , Co. ( 1905), 37 $.C.R. 55; Nat. Surety Cc. 11. Larse11 , [ 1929 13 W.W.R. 299 (B .. C.A.). 


In Kore/lo 11. Dimer111a11 (2006), 271 D.L.R. (4th) 147 (Man. C.A.) the defendant could not 
be sued for brench of the covenant by which the plaintiff pledged hi gullnr 10 him, because the 
contract infringed the provisions nboul inter t. However the plaintiff could sue the defendant for 
conversion, becnus · the gui tar hnd been sold 10 a third party! 


413 Boddi11gw11 11. La1111011, 11994] !.C.R. 478 at 491 (C.A.). But the contract exists and pnrtics can 
perform it. For a cont rary view sec O 'S111/iva1111. Mannge111e111 Agency &Music Ltd., I 19851 I Q.B. 
428 at 469 (C.A.) per Fox L.J . 


414 Wilkinson 11. Hanvood, [ 1931) S.C.R. 141. 
415 Rodrigue 11. Dostie, ( 1927] S. .R. 563; Sco/f v. /1ro11111, Doeri11g, McNab & Co., [ 189212 .8 . 724 


(C.A.). Absence of k.nowlcdge of the illegality will not offec1 the issue; the Lransaction will till be 
illegal: LalilJerte v. Blanchard ( 1979), 28 N.B.R. (2d) 394 (N.B.Q.B.): affi rmed ( 1980), 31 N.B.R. 
(2d) 275 (N .B.C.A.), quoting Lord Denning M.R. in J.M. Allan (Mercl1tmdi.ri11g) ltd. ,,. lake, 


----- ---- -
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North Western Salt Co. v. Electrolytic Alkali Co.;116 held that a defendant could not 
elicit the illegality of a contract in the course ofcross-examination unless the i !legality 
wa clear on Lhe face of the c ntract or pleaded in defence or appeared from lhe 
plaintiff examination-in-chief. Thu , if illegality i not pleaded and the plaintiff's 
ca e does not obviou ly appear Lo rest and be bij ed upon an illegal tran action, the 
issue of illegality may never come before Lhe court.m Everything may depend 
therefore, upon whether or not the plaintiff has to r ly upon the illegal transaction 
toe tabli h his case.q18 


This major consequence of such a contract i often expressed in one of two 
ways. The first is ex turpi causa 11011 oritur actio.419 This mean that a claim cannot 
be founded upon a ba e cau e, namely, the breach of a statute or a contract that i 
against public poJicy.420 The econd is, in pari delicco potior est conditio defe11de11lis. 
This means that where the parties are equally at fault in their participation in illegality, 
Lhe positi on of the defendant is the superior. It may be een that these are two ways 
of saying the same thing that rights or claims may nol be founded upon illegality. 
Hence in Jackson v . .Jackson 421 the defendant wa unable to plead by way of defence 
to an action for the recovery of a loan that the tran acli n wa in rea lity a gift in a 
form and manner designed to protect the father, who gave the money, from liability 
for gift taxes, that is. an illegal transaction. He could not r~ly upon the illegality to 
preven.l his liability any more than in North -We-stem Construction Co. v. Young ,422 


the plaintiff, an extra-provincial,com1)any which was unregistered under the British 


[ 1963) 2 All E.R. 258 at 26 1 (C.A.): Cemrnl Trust Co. v. Rafuse ( 1983 , 147 D.L.R. (3d) 260 at 
270-27 1 (N.S.C.A.) per Jones J.A. But such lack of knowledge may pennit the ignorant party 10 
pursue II Fcmedy despite the illegality: First Nat. Bank of Orego11 11. Warson Ra11chi11g Ltd. ( 1984). 
34 Aha. .R. (2d) 110 (Alta. Q.B.): Ac tll'si v. Ho11gko11g Bank of Cmwd" ( 1997), 49 C.B.R. (3d) 
226 (Ont. Gen. Div.); ndditional reasons at (1998). 4 .8 .R. (4th) 4 (Ont. Gen. Div.), no illegnlity 
unlcs. bank knew of violation of the ecurilics Act. 


416 l 1914.J A .. 461 (H .L.): applied in Umski v. H11atiw (1956), 6 D.L.R. (2d) 441 (Sask. C.A.). See 
also Zi111111erma11 "· Lctkema11, [1978] I S.C.R. 1097, unlawful purpo e fthc parti disclosed by 
the evidence; therefore. contract of sale of land 1101 specifically enforceable. 


417 ff ihc illeg.1li1y is obvious. the party nffecicd by uch illegality docs nol have to be n party to the 
action: 1he court can give effect 10 the illegality and avoid lhe contract: Cerilfi v, T<lodr ( 1984), 48 
O.R. (2d) 260 (Ont. H.C.) (contract to defraud estranged wife avoided, even though wife not a 
party to the purchaser's action for specific pcrfonnance). 


4 18 Clark v. Hagar ( 1894), 22 S.C.R. 510 at 523 per Gwynne J. See Major 11. Ca11adia11 Padjic Railway, 
11922] 3 W.W.R. 512 (S.C.C.): f:,Jford 11. 6/ford. (1922] 3 W.W.R. 339 (S.C.C.). Hence, in Mack 
v. &lemvold Fertilizer Services Ltd. [ 1987] 5 W .W.R. 469 (Sask. C.A.); reversing [198613 W.W.R. 
741 (Sask. Q.B.), the Saskatchewan Court of Appeal held that an agreement to pay interest on 
money received by t.he seller, under a contract of sale lhat wa illegal because it was framed so as 
10 avoid paying income tnx, was also illegal and unenforceable. The two contracts were not 
independent. 


419 Which expresses a policy rather than a principle : Gray v. Thames Trains Ltd .. [2009 J 4 All E.R. 81 
(H.L.) 


420 This means (i) courts will 1101 enforce a contTnct expre sly or impliedly forbidden by s\aLUe or 
entered into wilh Lhe intention of committing an illegal act: ( ii) courts will 1101 a si ta party to 
recover a benefit from his own wrongdoing: Stone & Rolls ltd. ( i,i liq11idatio11) v. Moore Stephens, 
[2009] 4 All E.R. 431 (H.L.). On the effect of this doctrine a regards a corporotion see Safeway 
Stores Lid II Twigger, [2010] 3 All E. R. 577 (Q.B.D.) 


421 ( 1960),34W.W.R. 431 B.C.S .C .. 
422 (1908), 13 B.C.R. 297 (B.C.C.A.). 
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ments under prior law.30<> Of these provisions, perhaps the most likely 
candidate for subje lion to the new doctrine is the "entire agreement~ 
clause. Known to be a "trap for the unwary," entire agreement clauses 
have of ten been held to be enforceable only where Canadian couns are. 
satisfied that the significance of the clause was brought home to the af. 
(ected party.lo7 Moreover, entire agreement clauses might be considered 
to be at least distant cou ins of excul.patory clauses as they preclude 
liability for what the unsuspecting party might have considered to be a 
contractual obligation.308 Another interesting candidate for appli ation 
of the new doctrine is the phenomenon of arbitration clauses inserted 
in consumer services agreements for the apparent purpose of preclud
ing consumer class actions.309 lt should be noted , however, that the 
"special notice" doctrine is applied only sparingly to signed agreements 
on the assumption that the signaLUre constitutes a binding assent to all 
the written cerms.310 It may be, then, that the new doctrine will play 
an important role in striking down unfair te rms in signed agree.men 
where ther is no realistic expectation that the written terms have beett 
either read or, i[ read, understood by the signing party. In other wo~ 
the do trine of the uncons ionable term may provide a common 
device, long awaited by some, that can ameliorate the harsh impact 
unfair terms in boilerplate or "adhesion" contra LS,


3u offered parti 
larly in the context of consumer transactions on a take-it-or-leav 


basis. 
A second and related set of concerns rest on the distinction, 


cussed above,312 between procedural and substantiv unconscionab 
As we have seen, the traditional unconscionability doctrine appli 
sentially to problems o[ pro edural unconscionability - that is to 
to dde ts in formation . Moreover, th do trine appears to beaval 
only to individuals who suffer from quite significant impairmen 
their ability to negotiate agreement . The doctrine has little or no 
to play in unwinding agreements entered into, for example by co 


306 See generally Chapter 6. Section C. 
307 ee generally Chapter 6, Section 0(5). . • ( 
30 M.H. Ogilvie, "EnLire Agreem nt Clau e : Neither Riddle Nor Emgma 


87 Can. Ilar Rev. 625. 4. Ka 
309 See U11io11 des Co11 s0111111ct{eurs V. Dell Com purer Corp .• 2007 sec 3 ' le'; 


Roger Ce1blc hie., 2002 CanLII 49415 (O nt. S.C.J.). And see, fortix:mp 
umer Protection Act, 2002, S.0 . 2002. c . 30, ch . A .• s .. 6-8 (nul~I )'~':J 


of such provision in con umer transactions) ICon unier Protecrron 


310 S e Chapter 6, ection ~(3). .. , . -Some 
311 Th classic di cussion 1s F. Kes ler, C ntract.s of Ad he ion 


about Freedom f Contract " (1943) 43 Colum. L. Rev. 629. 


312 See ection 0(2). above in thi chapter. 
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ers who have average or normal capacity to enter agreements, simply 
because the terms of the agreement are substantively unfair. It must be 
considered, then, whether similar restrictions will be brought to bear 
on the new doctrine of the unconscionable term. On this point, again, 
the opinions in Hunter and Tercon offer little guidance. In favour of 
the view that the new doctrine is so restricted, it may be observed 
in those opinions that Dickson C.J.C. and Binnie J. appear to apply 
the existing doctrine of unconscionability to the phenomenon of ex
culpatory clauses. On the other hand , it does not seem very likely that 
the Court intended that the new rule concerning exculpatory clauses 
should be restricted to so narrow a category of procedural bargaining 
difficulties. Certainly, a number of the cases applying the Hunter doc
trine did not manifest the traditional indicia of unconscionability. 313 


Further, both Dickson C.].C. and Binnie]., in describing the new doc
Lrlne, referred to it as a matter of the clause being "unconscionable at 
the time the contract was made as might arise from situations of un
equal bargaining power314 thereby leaving open the inference, perhaps, 
that such inequality is an illustrative but not exclusive touchstone for 


plying the doctrine. Alternatively, one might interpret this passage, 
twilhstanding the scope of the traditional doctrine, as referring to 
!nary" unequal bargaining power of the kind typically present in 
sumer transactions. Moreover, to the extent that the "special notice" 
s may be thought to be a source of guidance for the application of 
new doctrine, it may be noted that such decisions are not reserved 
arties with severe bargaining incapacities. Similarly, to the extent 
a doctrine of unconscionable terms is considered to be manifest 
rious other doctrines concerning such matters as deposits, forfeit-
' and the like,315 those doctrines are not restricted to severe cases 


cedural unconscionability. Rather, they provide a basis for strik
wn terms that are substantively unfair. Finally, it may be noted 
t the new doctrine is not given a broader role of this kind, it will 
little., if any, impact on the phenomenon of adhesion contracts. 


eless, the future role of the doctrine cannot at this stage be 
d with confidence. ' ' 


bird ancillary question relates to the role, if any, of a doctrine 
nee in the context of the unconscionable term analysis. In the 


example Sol D · • (
200 


) · way v. e1v1s Movmg & Stornge Inc. (c.o. b. Kenn edy Moving 
url E 2 •. 222 D.L. R. (4 th) 25L (O nt. C.A.); Atlas Supply Co. of Ca,wclCI Ltd. 


&ra~t j~pment Ltcl. ( 1991), 103 N.S.R. (2d) I (C.A.), leave to appeal to 
Ul discontinued, 119911 S.C.C.A. No. 256. 


Qlc 296 !emphasis added]. 
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context of terms rendered unenforceable on grounds of "public policy" 
or "illegality"316 a doctrine of severance is typically applied in order 
to determine whether Lhe entire agreement should be struck down 
or, alternatively, whether Lhe offending clause can be deleted and the 
remainder of the agreement enforced. 317 Essentially the test to be ap. 
plied is whether what remains after excision of the ten~ constitutes an 
agreement that can sensibly be enforced. If not , the entire agreement is 
struck down. The doctrine obviously responds to a concern that enfor. 
cing the agreement after excising the term may work an unfairness on 
the party that has inserted the term. H similar problems were to arise 
in the context of unconscionable term analysis, the doctrine of sever. 
ance might provide a useful device for resolving them. Thus far how 
ever, no role for a severance doctrine has been suggested by the courts 
in this context. The Hunter and Tercon decisions clearly assume that an 
offending exculpatory clause will be deleted or excised and that the 
mainder of the agreement will be enforced. Presumably, Lhis is because 
the agreement without such a clause, is what the other party thoug 
had been agreed to and the party relying on the clause is being held 
Lhe agreement as understood by the other. This may be the approa 
that will be followed in the unconscionable term cases more genera 


In sum, although the courts will face some difficult, indeed con 
versial, choices in working out the details of the new doctrine 0£ 
unconscionable term, it is entirely possible that the Tercon decis 
has ushered in a new and expanded jurisdiction of uncenscio 
ity doctrine enabling courts to strike down unfair and oppressive 
tract terms on what appear to be substantive and not purely proce 
grounds. 


7) Statutory Unconscionability 


Two different types of statutory schemes incorporating the co 
of unconscionability have been enacted at the provincial level 
Canada. The first type . typically titled the "Unconscionable Tran 
Relief Act," has been enacted by all ten provinces.318 These S£alU 


316 See Chapter 12. 
317 See Chapter 12, Section E. p OltCI 
318 Unconscionable Transactions Act . R.S.A. 2000,_ c. U-2; _Consume;~- 1 


R S B C 1996 c 69· Unconscionable Transactwns Relief Act, R. · 
· · · · ' · ' . u-1· Unconsc 


U20· Unconscionable Transactwns Act, R.S.N.B. 1973, c. ' .,, ad 
' U . onable 'ra11s 


Transactions Relief Act, R.S.N .L. 1990, c. U-1; nconsci . Act R.S. , 
Act RS NS 1989 c. 41· Unconscionable Transactwns Relief u' 2. ,-, 


• · · · · ' ' 988 - '"" U.2; Unconscionable Transactions Relief Act, R.S.P.E.l. 1 'c. 
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quite narrowly focused on the issu of exce siv interest charged in 
lending transactions. Typically, the statutes apply only to transactions 
involving "money lent" and then conC r remedial pow r on the ·oun 
where "th court finds Lhat, having regard to the risk and to al l the cir
cumstances, the cost of the loan is excessive and that the transa<:Lion is 
harsh and unconscionable."319 ln such a case, th court may (1) re-op 11 


the transaction and take an accounting bet ween the parties, (2) re-open 
any previous seulement of the obligations between the parties and re
lieve the debtor with respect to any sum not fai rly du , and (3) set 
aside or revise the agreement either wholly or in part and, in particular, 
order the creditor to indemnify the debtor with respect to any losses 
resulting from the creditor having parted with collateral given by the 
debtor to secure the loan. 320 It is clear that the statutory unconscion
ability remedy is in addition to, rather than in place of, whatever relief 


111ight be available to the debtor on the basis of the equitable doctrine 
f unconscionability321 and some of the statutes clearly so stipulate.322 


A second generation of "trade practices" or "business practices" 
gislation incorporating the concept of unconscionability has been en-


d . fi C d' . JD h te m ve ana ian provmces. T ese statutes typically apply more 
oadly to all consumer transactions in which commercial parties are 


viding goods and services to ordinary or non-business consum
Wilh respect to such transactions, the statutes typically provide 
dies where such transactions have been induced by misrepresen-
n121 or where the transaction is determined by a court to be un
ionable. To assist the court in making the latter determination, 
ber of the statutes set out lists of factors that may be taken into 


cccbec, S.Q. 1991, c. 64, Art . 1437; Unconscionable Transactions Re.lief Act, R.S.S. 
78, c. U-1. See generally R.C. Cuming, 'The Credit Consumer in Trouble: 
medics or Canadian Consumer Creditors" (1969) 15 McGill L.J. 48. 


for example, Ontario Unconscionable Transactions Relief Act, ibid., s. 2. 


Oltlson, above note 272. 


~~.~nconscionable Transactions Relief Act, above note 318, s. 5 (nothing in 
1i . erogates from the existing powers or jurisdiction of any court") 


raBduigAct, R.S.A. 2000, c. F-2; Trade Practice Act R.S.B.C. 1996 c 4.57 
· .c. 2004 . ' ' . ' 
L l 


, c. 2 (to come into force on regulation))· Trade Practices Act 
· · 990 c T 7· B · ' ' h E ' · - , usmess Practices Acl, R.S.O. 1990, c . B.18 (repealed 2002 , 
llsin.,' sp. 1• and replaced with Consumer Protection Act, 2002, above note 


css ract1ces A t R S p E Trad p . c , · · · .I. 1988, c. B-7. See generally E. P. Belobaba, 
racuces legisl 1· . S b 1 · d . n" 0 97?) a 10n. ym o ism an Substance m Consumer 


15 Osgoode Hall LJ . 327. 
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Woods J.A.:


1      The facts of this matter are set out fully in the judgment of the learned trial judge and that of my brother Bayda.


2      To me it has never seemed right that a defendant who is in pari delicto with the plaintiff in some element of fraud or illegality
against a third party should be able to effect substantial gain for himself as against the plaintiff in defeating an otherwise valid
claim by the simple expedient of raising the wrong to which he himself was party. However, the Supreme Court of Canada in
Zimmerman v. Letkeman, [1978] 1 S.C.R. 1097, [1977] 6 W.W.R. 741, 79 D.L.R. (3d) 508, 17 N.R. 408, made strict application
of the maxim ex turpi causa non oritur actio. As this court is bound to follow our highest legal tribunal, I concur in the result
arrived at by my brother Bayda.


Bayda J.A. (Brownridge J.A. concurring):


3      The respondent (plaintiff) brought an action against the appellants (defendants) on a promissory note made by them in
favour of the respondent for the sum of $275,442.25 (U.S.). Sirois J. awarded judgment to the respondent for the full amount,
with interest. The controlling issue in this appeal is whether the principle in Alexander v. Rayson, [1936] 1 K.B. 169 (C.A.),
recently applied by the Supreme Court of Canada in Zimmermann v. Letkemann, [1975] 4 W.W.R. 216, reversed [1977] 1
W.W.R. 408, which was reversed [1978] 1 S.C.R. 1097, [1977] 6 W.W.R. 741, 79 D.L.R. (3d) 508, 17 N.R. 408, debars the
plaintiff from maintaining his action on the promissory note.


4      The promissory note was given under circumstances which, in some respects, were under considerable dispute at the trial.
The learned trial judge, after making findings of credibility, found these salient facts: The appellants (defendants), Mr. and Mrs.
Biensch, purchased from the respondent (plaintiff), Mr. Thompson, 100 head of an exotic breed of cattle called Maine-Anjou.
The purchase price per head was $2,000. In addition, Mr. Thompson lent Mr. and Mrs. Biensch the sum of $75,000. They thus
became obligated to pay Mr. Thompson $275,000,


5      Mr. Thompson, a man of substantial means, is a resident of the United States. He was a banker there. He was also a
farmer engaged in raising and selling cattle. Many of his sales were to Canadian residents. The fact that the purchasers were
Canadian made it possible for those purchasers and Mr. Thompson to take advantage of the lending program offered by the
Export-Import Bank of the United States.
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6      Mr. and Mrs. Biensch are farmers and ranchers in the province of Saskatchewan. Mr. Biensch owns considerable farmland
and other properties. He has been involved in a number of different economic ventures and can be fairly described as an "entrep
reneur". His financial worth permitted him to qualify under the Export-Import Bank program for a loan of a substantial amount.
Both he and Mr. Thompson desired to finance the cattle purchase through that program. To Mr. Thompson it meant getting his
purchase money paid immediately. To the Bienschs it meant obtaining financing which enabled them to complete the purchase.


7      Under the program, the Export-Import Bank does not actually lend the money. That is done by a bank of the applicant's
choosing. The Export-Import Bank only guarantees repayment of the loan made by the lending bank.


8      Mr. Thompson, on behalf of Mr. and Mrs. Biensch, made application to the First National Bank of Oregon for a loan
to finance the cattle purchase. Both Mr. Thompson and the Bienschs represented to the First National Bank that the Bienschs


were purchasing from Mr. Thompson 82 registered breed 3 /4-blood Simmental (also a breed of exotic cattle) heifers, for the
purchase price of $306,046.94. On the basis of this representation (among others), the First National Bank approved a loan for
$275,442.25. The conditions of such approval are set forth in the following letter (Ex. P6) by the bank to Mr. Thompson:


August 7, 1974


Mr. Hayden Thompson,


c/o Pioneer State Bank,


Towner, North Dakota 58788


Dear Mr. Thompson: Hayden Thompson (exporter) has requested First National Bank of Oregon (Bank) to provide non-
recourse financing under Eximbank's medium term guarantee program to facilitate export of livestock valued at a contract
price of US $306,046.94 to George Biensch etux (Purchaser). We are pleased to offer such financing in an amount not to
exceed US $275,442.25 under the following conditions: 1. Purchaser and Exporter shall execute and assign to the bank
a loan agreement stating the provisions of this transaction and a chattel mortgage on those cattle financed. 2. Exporter
shall provide to the Bank evidence of 10% down payment, copies of purchase contract, bill of sale, health certificate and
shipping order. 3. Disbursement will be made by the Bank upon the finalization of all documents and shall be evidenced
by a negotiable promissory note duly executed by Purchaser in favour of Exporter. Such note shall be endorsed by the
Exporter to the Bank, ninety per cent (90%) without recourse, ten per cent (10%) with recourse. 4. Purchaser's obligation
shall be retired in four (4) approximately equal annual installments beginning not later than twelve (12) months from date
of note and shall be subject to an interest rate of the bank's minimum lending rate (presently 12% per annum) plus one


and one-half (1 1 /2) per cent per annum. The rate will be adjusted semi-annually. 5. Exporter will pay to the Bank, the
Export Import Bank's normal guarantee fee amounting to $1.07 per each $100.00 financed. 6. Bank will take the necessary
steps, and Purchaser and Exporter will agree to execute such documents that the Bank may reasonably require to perfect
an unencumbered first security interest in the livestock being financed. 7. All legal expenses relating to the proposed US
$275,442.25 loan shall be at the expense of the Purchaser. 8. Purchaser shall provide signed or audited year-end financial
statements during the life of the loan. 9. This offer to lend expires November 15, 1974. We thank you for the opportunity to
extend this offer of financing. To expedite acceptance, we are forwarding a copy of this letter directly to George Biensch
and his wife. Our commitment will be [sic] become effective upon acceptance by you and the buyer, which may be done
by signing the enclosed acceptance copy of this letter, and returning to my attention. Thank you.


Sincerely,


H. Talbot


Assistant Cashier,


International Banking
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Division.
HT:  ekm


cc:  George Biensch etux


     Marsden, Saskatchewan


Accepted:


______________________________


Date


'George Biensch'


George Beinsch [sic]


'M. Jean Biensch'


Jean Beinsch [sic]


9      There was filed in evidence a purchase contract (Ex. D6) entered into by Mr. Thompson and the Bienschs. This contract
clearly stipulates that Mr. Thompson sold to the Bienschs 82 head of Simmental cattle for $307,000, the purchae price rounded
out. Also entered into evidence (Ex. D2) was a chattel mortgage. Under the chattel mortgage the Bienschs mortgaged the 82
Simmental heifers to Mr. Thompson to secure repayment of the balance of the purchase price of $275,442.25, being $306,046.94
less a down payment of 10 per cent to which I will refer presently.


10      There was also filed in evidence a promissory note for $275,442.25. That is the promissory note upon which this action
is based. The chattel mortgage makes specific reference to this promissory note. It states:


And whereas the Mortgagor [Mr. and Mrs. Biensch] has made to the mortgagee [Mr. Thompson] a promissory note totalling
US $275,442.25.


And whereas the Mortgagor requires this Mortgage as security collateral to the said Promissory Note.


It is inescapable that the promissory note was an integral part of the overall transaction and of the documentation prepared in
respect of the transaction.


11      It is clear from the evidence that the parties intended these documents to serve as compliance with some of the conditions
set forth in the bank's letter of approval, which I have quoted above. Both the chattel mortgage and the purchase contract were
delivered to the bank and assigned to it as contemplated by conditions 1, 2 and 6 of the bank's letter. The promissory note
was delivered to the bank and endorsed by Mr. Thompson to the bank, as contemplated by condition 3 of the bank's letter.
The evidence is not clear whether these documents were intended for any purpose other than the one mentioned, but that is
not material.


12      Under condition 2, Mr. Thompson was required to "provide to the Bank evidence of 10% down payment" of the purchase
price. Mr. Biensch did in fact give Mr. Thompson a cheque for $30,604.69. Mr. Thompson was thus in the position to furnish
the bank with necessary evidence of the "10% down payment". Interestingly, however, shortly after Mr. Thompson negotiated
the cheque, he returned the proceeds thereof to Mr. Biensch. Mr. Thompson contends that he lent Mr. Biensch $30,604.69. Mr.
Biensch contends it was a straightforward refund in accordance with a previous arrangement which called for such a refund.
There is simply no dispute that both Mr. Thompson and Mr. Biensch together made three representations of fact (among others)
to the bank:


1. They represented that the cattle sold were 82 head of Simmentals.


2. They represented that the sale price of the cattle was $306,046.94.
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3. They represented that the Bienschs truly paid Mr. Thompson 10 per cent of the down payment of the purchase price.


There is equally no dispute that the representations (certainly the first two mentioned) were false. The cattle sold were 100
head of Maine-Anjou, the sale price was $200,000, and the 10 per cent down payment was not actually paid by the Bienschs.
Similarily, there is no dispute that Mr. Thompson and Mr. Biensch knew the representations were false, and that they made the
representations with intent that they should be acted upon by the lending bank and by the guarantor bank. It is beyond argument
that a part of the consideration flowing between Mr. Thompson and the Bienschs was an understanding or an agreement that the
deception of the two banks should take place and that the documents evidencing this transaction, namely, the purchase contract,
the chattel mortgage, and the promissory note, should be used to further or to effect that deception.


13      In these circumstances, does the principle of Alexander v. Rayson, supra, debar Mr. Thompson from maintaining his
action on the promissory note? In my view, all of the elements of the tort of deceit were present: the representations of fact and
their falsity; knowledge by the makers of their falsity; and an intent on the part of the makers that the representations should be
acted upon. The overall agreement between Mr. Thompson and the Bienschs had as one of its objects the commission of that
tort. For that reason, the overall agreement became illegal and unforceable the moment it was entered into: see Brown Jenkinson
& Co. Ltd. v. Percy Dalton (London) Ltd., [1957] 2 Q.B. 621, [1957] 2 All E.R. 844 (C.A.); and, Letkemann v. Zimmermann,
supra, in the Saskatchewan Queen's Bench.


14      The overall agreement is constituted by the purchase contract, the chattel mortgage and the promissory note. These
instruments are interrelated, and each is an integral part of the overall agreement. The reference in the chattel mortgage to the
promissory note is but one indication of this interrelationship. It follows that each such instrument is tainted with the same
illegality and the same quality of unforceability as the overall agreement itself. There is no legal justification for excepting
the promissory note from this blanket condemnation. The result is that the principle in Alexander v. Rayson, supra, debars Mr.
Thompson from maintaining an action to enforce payment on the promissory note.


15      Learned counsel for Mr. Thompson contended that because there was good and valuable consideration given by Mr.
Thompson for the promissory note, namely, 100 head of Maine-Anjou cattle worth $200,000 and a loan of $75,000, the
promissory note is enforceable. That argument may properly answer the defence of "no consideration" put forward on behalf of
Mr. and Mrs. Biensch, but it does not answer the defence of illegality. The presence of valuable consideration did not eradicate
or displace the illegality with which that promisory note became tainted when the overall agreement between Mr. Thompson
and the Bienschs came into existence. The principle which comes into play here is one of public policy, and is this: ex dolo
malo non oritur actio. No court will lend its aid to a man who founds his cause of action upon an illegal act.


16      Learned counsel for Mr. Thompson further contended: that the promissory note bears on its face no taint of illegality;
that the note is a complete instrument and can stand by itself; and that the respondent does not need to rely upon any part of the
transaction which bears the taint of illegality or upon any document which on its face bears the taint of illegality (e.g., the chattel
mortgage) to enforce his claim. This characteristic, he contended, distinguishes the present case from Alexander v. Rayson and
from Letkemann v. Zimmermann, both supra. The position of Mr. Thompson, he further contended, is analogous to that of the
wife in Elford v. Elford (1922), 64 S.C.R. 125, [1922] 3 W.W.R. 339, 69 D.L.R. 284.


17      The complete answer to this contention is contained in the following passage from the judgment of Martland J., speaking
for the court in Zimmermann v. Letkemann, supra (p. 1104):


The fact that the documents on their face did not disclose the respondent's unlawful purpose, which was disclosed by the
evidence, does not improve his position. He is still in the position of seeking to enforce an illegal contract. This point is
well made by Gwyne J. in this case of Clark v. Hagar (1893), 22 S.C.R. 510 at 525, mentioned by Anglin J. At p. 525
Gwyne J. said this:


What is meant in this case, and in all cases as to the application of the test, is that in every case, whether in indebitatus
assumpit or in action upon a bond, note or other instrument, it appears either by admission on the pleadings, or in
the evidence given upon the issues joined upon the pleadings in the case, that the action is connected with an illegal
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transaction to which the plaintiff was a party, the question arises whether he can or cannot succeed in his action without
relying upon the illegal transaction. If he cannot, the action fails; if he can, it prevails. But it never has been held,
nor so far as I have been able to find hitherto contended, that in an action upon a note or other instrument in security
for money requiring prima facie no evidence of consideration that the plaintiff is entitled to recover upon the mere
production of the instrument, notwithstanding that the defence is that the instrument sued upon was executed for an
illegal consideration in respect of a transaction to which the defendant was himself a party. Such a proposition could
not be maintained without reversing a legion of cases from Guichard v. Roberts (1763), 1 Black. W. 445, 96 E.R.
1126 (L.C.), down to Windhill Loc. Bd. of Health v. Vint (1890), 45 Ch. D. 351 (C.A.), which establish that illegality
in the consideration of an instrument, whether under seal or not, to enforce which an action is brought, not only may
be pleaded, but if it does not appear upon the plaintiff's own pleading must be pleaded.


18      In the present case, Mr. Thompson is endeavouring to enforce payment under an instrument tainted with illegality which
on its face does not disclose that illegality. To succeed on his claim he has to rely on that instrument. In that regard, his position
parallels that of the respective plaintiffs in the cases of Zimmermann v. Letkemann and Alexander v. Rayson, both supra. He
is not in the same position as the wife in the Elford case, supra. There, the wife, as owner of some land, brought an action
not to enforce an illegal contract but to set aside a conveyance of her land by her husband based upon an improper exercise
of his power of attorney. To succeed in her action she did not have to rely upon the illegal transaction pursuant to which she
orginally became the owner of the land.


19      Lastly, learned counsel for Mr. Thompson contended that no illegality should attach to the promissory note because
Mr. Thompson did not intend to defraud either the Bienschs or the two banks. His transferring to the Bienschs property of the
value of $275,000 — the amount of the promissory note — is virtually conclusive evidence of his not intending to defraud the
Bienschs. His letter of 11th December 1979 (after the loan proceeds had been released, it is noted) advising the First National
Bank of Oregon that the subject matter of the sale transaction was not Simmental cattle but Maine-Anjou cattle, coupled with
his buying back the promissory note from the First National Bank, militate strongly, it is argued, in favour of the view that Mr.
Thompson did not intend to defraud the two banks. Insofar as the first branch of this argument is concerned — lack of intent
to defraud the Bienschs — I find it to be a phase of the argument advanced on behalf of Mr. Thompson, relating to the "no
consideration" defence and to the question of whether valuable consideration displaces or eliminates illegality. I have already
considered and disposed of this argument, and there is no need to add anything.


20      The point raised by the second branch of this argument — lack of intent to defraud the two banks — was also taken in
Letkemann v. Zimmermann and the Brown Jenkinson case, both supra. This branch of the argument is sufficiently answered by
a brief reference to the judgment of Pearce L. J., in the Brown Jenkinson case. He said at p. 858:


Here the plaintiffs intended their misrepresentation to deceive, although they did not intend that the party deceived should
ultimately go without any just compensation. In an action based on deceit, that state of mind would render them liable,
no less than if they had been fraudulent.


In the circumstances of this case, the fact that Mr. Thompson did not intend to defraud either of the two banks and in the end
did not defraud them is irrelevant.


21      Before this appeal was heard, an application was made on behalf of the appellants for leave to introduce evidence of
Mr. Thompson's convictions in the United States, arising out of two of the misrepresentations of fact referred to above. This
court made an order directing that the filed certified copy of judgment evidencing those convictions shall be deemed as part
of the evidence before this court. It will be noted, however, that there was no need to consider these convictions in arriving
at my conclusion.


22      It should also be noted that the learned trial judge in his reasons for judgment did not deal with the defence of illegality.
His failure to to so is perhaps accounted for by the somewhat indirect way that the defence was pleaded, the manner in which
the evidence was presented at trial and the emphases placed thereon by counsel. The major, if not exclusive, preoccupation at
trial was with the defence of "no consideration". The appellants contended that they did not purchase the cattle in question and
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that the whole transaction was actually a sham to induce the First National Bank of Oregon to make a loan to Mr. Thompson
under the import-export program. Mr. Thompson, on the other hand, contended that there was a true sale. The learned trial judge
made findings of credibility and found in Mr. Thompsons's favour on the question of whether there was a sale. As noted above,
however, his so finding simply went to the defence of "no consideration" but did not meet the defence of illegality. I desire
to make it clear that the conclusions I have reached in these reasons were on the basis that the learned trial judge's finding of
credibility and of fact should not be disturbed, and that there was sale of cattle, as Mr. Thompson contends. But, as the reasons
for judgment disclose, these findings do not displace or eliminate the defence of illegality.


23      The appeal, therefore, is allowed with costs, and the judgment at trial is set aside.
Appeal dismissed.
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TH IS AGRB BMBNT ma de In triplicate th i s;JJ, "f ( day of ?J'/t17-


BETWEEN: 


AND: 


CAMPEAU CORPORATION, a body corporate and 
politic, incorporated under the laws of the 
Province of Ontario, having its Head Office 
in the City of Nepean, 


Hereinafter called "Campeau" 


OF THE FIRST PART 


THE CORPORATION OF THE CITY OF KANATA 


Hereinafter called "Kanata"-


1981. 


OF THE SECOND PAAT 


WHEREAS Campeau has applied to The Regional 


Municipality of Ottawa-Carleton_ (rereinafter c~lled;~he 


"Region") to amend its Official Plan to permit the development 


of the 'Marchwood Lakeside Community' in the City of Kanata· in 


..,,,.., 


' I 
AND WHEREAS Carnp~au_has proposed to designate 


approximately forty (40%) p~rpent of ~e development area as 


r.ecri,rni;.lun 1:1nd UJ,>en l:IJ,>ctce 1:1m.i Lht: l,'QJ. L.i.1:11:< QJ.t: c.J1:1:1.i.1.uu1:1 .:>£ 


entering in this agreement to establish the principles 


relating to Campeau's offer; 


AND WHEREAS the Region has agreed to amend its . 
Official Flan in accordance with Campeau's requesti 


.. . 
THEREFORE this agreement witnesseth that for and in 


consideration of One Dollar paid by Kanata to Campeau (receipt 


of which is acknowledged), and the mutual covenants contained 


herein: 


1, This Agreement shall apply to the lands described in 


. Schedule "A" att~ched hereto. 


8 


,... ~ t •• 







j 


• .• 


\ ,· 
.'•, 


g / I 


\I I 


, ... A'Pl?L!Cl\!!'J:ON TO REGISTEk 
NOTICE or AN'AGREEMENT 


THE LAND TITLES ACT SECTION 78 


'l'O: 'l'HE LAND REGISTRAR 
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FOR THE LAND TITLES' DIVISION OF OTTAWA-CARLETON N0.4 


,I, THE CORPORATION OF THE CITY OF KA.NATA 


being interested in the lands entered 


as Parcel 6-l and 5-l 


in the Register for Section March-1 and March-2 


~r which CAMPEAU CORPORATION 


,is the registered owner 


hereby apply to have Notice of an Agreement dated the 


26th day of May, 1981 '. 


made between CAMPtAU CORPORATION and THE REGION~L MVN!CIP1\LITY 


OF OTTAWA-CARLETON 


entered on the parcel register. 


The evidence in support of this Application consists of: 


1. An executed copy of the said Agreement 
'- . /: 


Thls Application is not befng-made for any fraudulent or 


My audress for service is 150 Katimavik, Kanata, Ontario.-


.. ' 


·• 


THE CORPORATION 0~ THE CITY OF KANATA 


~-L::"-7.-------
·'i;;-~{~ ;ol~r 
DOUGLAS KELLY 


ti 


• 
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REGIONAL OFFICIAL ?.LAN 


2. Campeau and Kanata mutually covenant and agree to 


support the application by the Region for ap~roval of Offici~l 


Plan Amendment No, 24 to the.. O~f!.cial Plan of the Ottawa-... 
Carleton Planning Area which is attached hereto as Schedule 


"B", 


PRINCIPLE Or' PROVISION OF 40% OP~N SPACE AREAS 


3. Campeau hereby confirms the principle stated in its 


proposal that approximately forty (40\) percent of the total 


development area of the 'Marchwood Lakeside Community' shall be 


left as open space for recreation and natural environmental 


pUJ/poses which areas consist of the following; 


(a~ the proposed 18 hole golf course 


(b) the storm water management area 


(C) the natural environmental areas 


{d) lands to I.:<! dedicated for park purposes. 


4. ( l) The location of the lands to be provided for the 18 


hole golf course shall be mutually agreed between the parties; 


{2) ' _,., The lands set aside for the major .storm water 


management area is shown generally as part of the Environmental 


Constraints 1\rea on Schedule "2" of Official Plan Amendment No. 


24, the exact boundaries of this area and the locati'on and 


boundaries of the remainder of the storm water management ~ystem 


shall be mutually agreed between the parties. 


(3) The lan0s set aside for the natural environmental 


areas are shown generally on Schedule "2" of the proposed 


Official l?lan Amendment No. 24 attached as Schedule "B" hereto 


as Environmental Area Class an~ ,2 and part of the 


Environmental Constraint Area provided that the eitact bOundar'ies 


of these areas shall be mutually agreed between che parties. 


(4) The lands to be dedicated for park purposes will be 


determined at the tl1m:1 u( i:.b~ J1:Vt!lup1111:nt applit:ations in 


accordance with The Planning Act. 


' - . 
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METHODS OF PROTECTION 


5. ( l) Campeau covenants and agrees that the land to be 


provided for the golf course shall be de~ermined in a manner 


mutually satisfactory to the parties and subject to sub


paragraphs 2 and 3 shall be operated by Campeau as a golf course 


in perpetuity provided that Campeau shall at all times be 


permitted to assign the management of the golf course without 
.. . 


prior approval of Kanat~.· 


(2) Notwithstanding sub-paragraph (1), Campeau may sell 


the golf course (including lands and buildings') provided the new 


owners enter into an agreement with Kanata providing for the 


operation of the golf course in perpetuity, upon the same terms 


and conditions as contained herein. 


{3) In the event Campeau has received an offer for sale of 


the golf course it shall give Kanata the right of first refus!l,, 


on the same tar~~ and conditions as the offer for a period of 


twanty-one {21) days. 


( 4) In tne ev~.-, t th::~ C-;;}'\t:";!i:".n ,;,.!'Ii -ces to discontinue the 


operation of the golf course and it can find no other persons to 


acquire or operate it, then it shall convey the golf course 


(including lands and buildings} to Kanata at no cost and if 


Kanata accepts the conveyance, Kanata shall operate or cause to 


be operated the land as a golf course subject to the provisions 


of paragraph 9. 


(5) In the event Kanata will not accept the conveyance of 


cne golf cour~e a~ pLuvlueJ roL in sub-paragraph (4} ~bovc then 


Campeau shall have the right to apply for development of the 


golf course lands in accordance with The Planning Act, 


notwithstanding anything to the contrary contained in this, 


agreement. 


6. Campeau shall convey the lands set aside for the storm 


water management system to'Kanata at no cost when the lands ar.e 


capable of definition by Plans of S11rvey or Plans of Subdivision 


boing dovcloped ln tho vicinity oe the s~orm wntor man~goment 


system, 


5 1 
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7, Campeau shall convey the natural environmental areas 


to Kanata at no cost when the lands are capable of de~inition by 


Plans of Survey or Plans of Subdivision being developed in the 


vicinity of the open space and natural e~vironmental areas. 


8, Campeau shall convey to Kan~ta at no cost the lana 
',I 


for park purposes upon the development of lands in accordance 


with The Planning Act. 


9. In the event that any of the land set aside for open 


space for recreation and natural environmental purpose5 ceases 


to be used for recreation and natural environmental purposes by 


Kanata then the owner of the land, if it is Kanata, shall 


re convey it to Campeau at ne;··e&sb unless the' land was conveyed ... . . . 
to Kanata as in accordance with Section 33(5) (a) or 35b o·f The 


Planning Act. 


10. It is the intent of the parties that this agreement 


shall establish the principle~~ prcpo~cd by C~:;ipc~u to provide 


40% of the land in the 'Marchwood Lakeside Coromunity' as "open 


space, however, as develop~~nt occurs ana plal'\5 are finalized, 


furbher agreements concerning specific open space areas may be 


required to implement this principle and to provide for the 


const_ruction of works in these areas, 


11, This agreement shall be binding on the parties and 


have full force and effect when Official Plan Amendment No. 24 


to the Official Plan of the Ottawa-Carleton Planning Area is 


approved by either The Minister of Housing or the Ontario 


Municipal tloard. 


12. This agreement shall be registered against, the lands 


described in Schedule "A" provided that when any part of the 


lands are severed or approved for development in accordance with 


the Planning Act, Kanata at the request of Campeau shall provide 


a release of this agreement for those specific lands severed or 


approved for development provided that the specific lands do not 


contain any of the open space land designated by this agreement 


and provided further that the principles confirmed by the terms 


c:tnd conditions of this agreement are ntilintained. 
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13. It is agreed and declared that this agreement and 


covenants, provisos, conditi~ns and schedules herein shall enure 


to the benefit of anu be binding upon the respective successors 


or assigns of each of the parties hereto. 


rn WITNESS WH!.-:REOE', the Parties hereto have hereunto 


affixed their corpora+P ~P~,~, ~~~P~tPn hy the hands of their 


proper officers dul~ ,aut~orized in that behalf. .':. ~,. ·:.':·~·. 
~ t1it ~· r" •.t .... , 


SIGNED, SEALED AND DELIVERED 
in th~ presence of 


. ' . 


) 
) 
) 
) 
) 


' ) 
) 
) 
) 
) 
) 
) 


>. 
\ 
I 


) 
) 
) 
) 
) 
) 
) 
) 
) 


/: .. ~ - . 
CAMPEAU C~RPOM'l)ION,,_ .. _ . . 


.·,,, ••'t,\\\:\Pf,1 ""-·''•'·~··., : .. . l ,. ........... (I -:... I.,,: 
~ "'•· ":.. '~=. 
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PIRSTLY: 


SECOHDL':l: 


THIRDLY: 


FOURTHLY: 


FIFTHLY: 


! 


SIXTHLY: 


SCHEDULE A 


To .rm agreement, nate<'I 11ay 26, 1981, 
between CAMPEAU CORPORATIOll and the 
corporatio~_of the City of Kanata 


.,."'T• 
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All and singular that certain parcel or tract of 
land and premises, situate, lying and being now 
in the City of Kanata formerly Township of Harch, 
in the Regional Hunicipality of Ottawa-Carleton 
and being those parts of Lots 7, 8 and 9, 
Concess!on 3, in the o,:-iginal Township of narch, 
County of Carleton, designated as parts 1, 3, 4, 
7 and 8 of a plan of survey of record in the Land 
Registry Office for th'e Registry Division of 
Carleton (Ho. 5) on October 6, 1976 as no. SR-
2702. 


All and singular that certain parcel or tract of 
land and premises, situate, lyin9 and being now 
in the City of·Kanata formerly Townshi.p of narch, 
in the Regional' Municipality ot Ottawa-Carleton 
and being compsed of those parts of Lot 6 and 7, 
Concession 3, in the original Township of Uarch, 
County of Ciirleton, designated as parts 3, 4 and 
6 on a plan of survey of record deposited in the 
Land Registry Office for the Reqistry Divison of 
Carleton {?to. 5) on October 13, 1976 as no. SR-
2710. 


All and singular that certain parcel or'tract of 
land and premises, situate, lying and being now 
in the City of Kanata formerly Township of ttarch,, 
in the Regional Municipality of Ottawa-Carleton 
and being composed of those parts of Lots 3, 4 
and 5, ConceRRion 3. in the ~aid TownRhio of 
March, designated as parts 7, 8 and 10 on a plan 
of survey of record deposited in the Land 
Registry Office ·for the Registry Division of 
Carleton {Ho. 5) on October 14, 1976 as No. SR-
2710. 


All and singular that certain parcel or tract of 
land and premises,·situate, lying and being now 
in the City of Kanata formerly Township of March, 
in the Regional Municipality of Ottawa-Carleton 
and Province of Ontario and being that part of 
Lot 5, Concession 2, in the said Township of· 
March aesignated as parts 1, 2, 3, 4 and 5 on a 
plan of survey of record, registered on Uovember 
7r 1974 as Ho. 4R-ll3S being the whole of parcel 
5-1 in the Register of Section 11arch-2, 


All and singular that certain parcel or tract of 
1and and premises, situate, lying and being now 
in the City of Kanata formerly Township of. March, 
in the Regional Municipality of Ottawa-Carleton 
an<'! beii.g those parts of Lot 6 and 7, Concession, 
2, in the said Township of March designated as -
parts 1, 2 and 3 on a plan of surv~y ~r ~P.cord 
numbered 4R-804, being the whole of pnrcol 6-1 in 
the Register of section r1arch-l. 


All and singular that certain parcel or tract of 
1An~ An~ pr~m1~~~ ~ituat~, lyina Rn~ hAfng now in 
the City of Kanata formerly Township of tlarch, in 
the Regional Municipality of Ottawa-Carleton and 
the Province of Ontario and being composen of 
parts of Lots 6., 7, 8 and 9, Concession 2 of the 
sai<'I Township of n.-rch, more particularly 
described as follows:-


4 
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Commencing at the point of inter.section of the 
division line between the rorthwest and southeast 
halves of the said Lot 6 with the northeasterly 
li~it of the Road Allowance between Concessions 
land 2: 


Thence northwesterly, along th~ said 
northeasterly limit of the Road Allowance between 
Concessions land 2, a distance of 1015.15 feet 
to the oost southerly angle of the said Lot 7J 


Thence no-r:thwester·lY, continuing along the said 
northeasterly limit of the Road Allowance between 
Concessions land 2, 1981.18 feet to the most 
southerly angle of the said Lot Sr 


Thence northwesterly and continuing along the 
said northeasterly,limit of the Road Allowance 
between concessions land 2, a distanoe of 2888.4 
feet, more or 1esa~ to the southerly limit of the 
lands of the Canadian National Railway as 
described in Registered Instrument No. lOAlr 


Thence easterly, along the said.southerly limit 
of the lands of the Canadia1. National Railway, a 
distancP of 4695 eeet, more or le~s, to the 
westerly limit of the forced road crossing the 
said Lots 6, 7 and 8 (Goulbourn Road): 


Thence souther.ly and following the said westerly 
limit of the forced road as at present fenced, a 
distance of:3630 feet, more or less, to the 
established division line bewtween the northwest 
anci southeast halves of the said Lot 6; 


Thence southwesterly, along the last.mentioned 
division line, •'2373 feet, more or less, to the 
point of commencement. 


Subject to a 30-foot easement in favour of Bell 
Canada, crossing the said Lot 6 and more 
particularly described in Registered Instrument 
No. 3486; 


All and singular that certain parcel or tra~t of 
land and premises situate, lying and being now in 
the City of Kanata formerly the Township. of 
March, in the Regional Municipality of Ottawa
Car-letor, and the Province of Ontario, and ·being 
composed of part of Lots 8 and 9, Conr,p~q•on 2 nf 
the said Township, more particularly described as 
follows: -


Premising that all bearings are astronomic and 
are derived from the south from the southwesterly 
limit of the Road Allowance between Concessions 2 
and 3 across Lots 8 and 9, having a bearing of 
north 41 degrees 24 mi,nute~ west; · 


Commencing at the point of intersection the 
established division line between the northwest 
and southeagt halves of the said Lot 9 with the 
southwcnterly limi.t of tl1e Road Allowance 
between Concessions 2 and 3r ~ 
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Thence south 41 degrees 24 minutes east, along 
the said southwesterly limit of the Road 
Allowance between Conc~ssions 2 and 3, 2236.8 
feet to the line of a post and wire fence 
defining the southeasterly li~lt of the lands 
described in Registered Instru~ent No, 5134 
(Parcel 3); 


Thence south 44 degrees 26 minutes west, and 
following the ~aid fence, a distance of 165,4 
feet to a jo~, in the said fence: 


Thence on a bearing of north 45 degrees 34 
minutes west, along the said jog, a distance of 
14.7 feet to a fence corner; 


Thence on a bearing of south 49 degrees 41 
minutes west and following an existing fence, a 
distance of 469,l feet to an angle in the said 
fence; 


Thence on a bearing of south 8 degrees 56 minutes 
west, and following the line of the ~aid fence, a 
distance of 371.5 feet to a point in the 
northerly limit of the lands of the Canadian 
National Railway, as described in Instrument No. 
1081; 


Thence westerly, along the ·1ast mentioned limit, 
to the ncirtheasterly limit of the Road Allowance 
between Concessions land 2; 


Thence northwesterly·, along the last mentioned 
limit, 31,l fe~t, more or less, to the said · 
established division line between the northwest 
and southeast halves of Lot 91 


Thence north 48 degrees 53 minutes east, along 
the last mentioned division line, 4258 feet, more 
or less, to the point of commencement, 


ALL AND SINGULAR that certain parcel or tract of 
land and premises situate lying and being in •the 
City of Kanata, in the Regional Municipality of 
Ottawa-Carleton and the Province of Ontario and 
being composed of Part of Lot 4, Concession 2 of 
the Township of March and being mc,re particularly 
dcccribcd ac followc: 


PREMlSING that the north easterly limit of said 
Let 4 has an €IS tronomi 1.: u1::,u:: i ny of 11ur: Lh 41 
degrees 53 minutes west as shown on Plan SR-1749 
and relating all bearings herein thereto: 


COMMENCING #t the most easterly angle of the said 
Lot 4: ' • ., , · 


THENCE north 41 degrees 53 minutes west along the 
north easterly limit of the said Lot, a distance 
of 1995,6 feet more or less to the division line 
b::: t·.•:cc~ Lot~ 1 ~nd 5; 


TH~NCE south westerly along the said division 
line having the following courses and distances: 


TIIENCE nouth ~ 8 degrees 30 rninut~s wost, a 
distance of 240.46 feet1 
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TH8NC~ south 47 degrees 47 minutes 20 seconds 
west> a ~istance of 512,17 feetJ 


THENCE south 47 degree~ 27 minutes 20 seconds 
west•, f,r.lj.stance of 413.19 feet: ... 
THENCE south 48 degrees 40 minutes 35 secondES 
west, a distance of 692.90 feet; 


THENCE south 47 degrees 31 minutes 20 seconds 
west, a distance of 519.50 feet to the easterly 
limit of the Goulbourn Forced Road1 


THENCE southerly along the said easterly limit of 
the Goulbourn Forced Road having the following 
courses and distances; 


THENCE south 13 degrees 04 minutes :0 seconds 
east, a distance of 49.38 feet: 


THENCE south 14 degrees 49 minutes 00 seconds"" 
east, a distance of 245.60 feet: 


THENCE south 80 degrees 13 minutes 25 second~ 
west, a distance of 18,48 feet; 


THENCE south 6 degrees 10 minutes 40 seconds 
east, a <listance of 164.62 feet; 


THENCE south 36 degrees 35 minutes 40 seconds 
east, a distance of 519.97 feet1 


THENCE south 32 degrees OS minutes 30 seconds 
east, a distance of 452.79; 


THENCE south 24 degrees 26 minutes 35 seconds 
east, a distance of 3~»~621 


• I,~ 


THENCE south 27 degrees 54 minutes 10 seconds 
east, a distance 01: 306. 96 foot to the u.i.vision 
line between Lots 3 and 4; 


THENCE north 48 degrees 09 minutes east along the 
last mentioned division line 2965.l feet more or 
less to the point of commencement • 
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THIS AGl'fEEMENT SH1\LL APPLY TO 't'HE Ll).NDS SHOWN 1\9 1 CAMPEAU PROPER'l'Y 1 


ON THIS SCHEDULE. 
SCHEDULE "A" 


REFERENCE MAP MARCHWOOD-LAKESIDE AREA 140350 ,,_ 
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AHlmntmttT 24 


01-·nctAI, PJ,/\11 OP 'i'itr:.: O'l"ri\WA-Cl'l.ltLr~·rou P[.~IIIHtlG AREi\ 


Purpose 


Tha purpose of f\r!\c.rndmcnt 24 is to rP.nesignate cart,,ln lnnc'ln in 
r.otn '1 anri 5, Cc'>nc:(?nsion I, totR J, 4, 5, 6 1 7, 8 ancl tho south 
half of f,at 9 in Concesnion It·, anci f.,ots 6, 7, 8 and tho south 
hntr of. t,0t 9 in Concossion III, City uf r<anata, fror:i "spacial 
Stutiy flt"ea", 11 1\qricultural nesour-ca 1\i:-ea." anti "ttatui:-al 
Rnvironnent AreA ClaRses l anci 2" to "Principal Urhan Area~ as 
shown on Schedule "1 11 attacheo anrl to exten<l the "Resi<lonti.al 
District" ciesi{JnAtion anti arld nat11ral. Bnvironr.iant Ar:cia Classes 
l an~ 2 as shown on Sohertule "2 11 attached, 


Basis 


The ReCJional Official Plan•1nr· approv.e~ by Council 9 _Oct, 197.4 · 
rHn not on11isa1Je urhan oevelapmant on tli:O ·lands <lesct'ibed 
11bove ancl henco it is necessary to amen,{ the Plan so that 
<levalopnant may proceed, It is f~lt that sovcral s~all forest 
arons will retain sufficient natural 'environment character
istics to warrnnt their preservation as part of the urban 
connunity. 


The Ancnclnent 


l. Schcc'lulo "A" - Rural Poli<.:y Pl<1n he amenc'lcr1 as shown on 
Schorlule "1 11 of this anenc'lnent. 


2, Scherlule "Tl" - Urhan Pol icy Plan ba ar.m-nnoc1 an shown on 
Schedule "2" of thiR aMenrinent. 


' ,.,r • 


! 3. Mnp "2" of "1\ppanr'lix E" as· intronucc1' throurrh l\mcn,lr.mnt J 2 
be aMenrla~ as shown on Sche<lule "3" oE this nmandncnt, 


Section 5,1.9 as int:rorlucoo thr:ough Ar:i~nnmcnt 12 be ame.nrlc<l 
hy rlolotinri the firnt two para<1rarhs1 by rlcletlng tho 
first two worcls of the third paragraph and raplaolnq them 
with "Tho Eirst"r and hy nelatinq the soconci word of the 
fourth paragraph and replacing it with "socond" •. 


5, Section 5,1.10 aR intt'o1lucei'I 1:hrOU<Jh·'l\mc-nrlmcnt 12 be 
amenrlorl hy a<l~ing the phr11no "except:for that portion 
within the Nest Orban Comrmnity" aEter: the phrase ''the 
South tlar.ch lli~Jh lnnrls" in policy 15, • · 


5. "~~Llun 5,J,iO as 1ntrortucen throuqh Amendmflnt 12 be 
ar11:11cleri by no let inri policy 19. 


... ., ... ~ 
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Blook Pro~rty 


1110 oou~ent Application to Register Notice 
an unregistered Estate, Right, Interest or 


0011818$ 
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Parcel 69-1 in the Register for Section 4M-510, 
Parcels 126-1 and 132-1 in the Register for 
Section 4M-65l, Parcels 183-1, 185-1 and 186-1 
in the Register for Section 4M-652, Part of 
Parcel 3-7 Section Maroh-3, Part of Parcel 5-3 
Section March-2, Parcel 5-1 Section Maroh-2 


MCSJU01111: and Part of Parcel 2-1 Section Maroh-2, 
~ 0 as described in the schedule annexed on pages 


111,,.=,,,,,,,,....----------t2 to 11 annexed. 


(bl Schedule for: 
Addttioflll: 


~It □ 


Tlllt 
DOC\llllflll 
Conwna: 


(II) RedoaGflpt!On 
New Basement 
Plan/8keloh □ Desorf Piion IE ~=a• □ Other rn 


(8) It Document provldet It follOWII 


The Corporation of the City of Ranata has an unregistered interest 
in the land registered in the name of Campeau Corporati9n in 
respeot of the lands registered !s Parcel 69•1 in the Register 
for seotion 4M-510, Parcels 126-I and 132-l in ~he Register for 
section 4M-651, Parcels 183-1, 185-1 and 186-1 in the Register for 
Section 4M-652, Part of Parcel 3-7 Section March-3, Part of 
Parcel 5-3 Section March-a, Parcel 5-1 Section March-2 and Part of 
Parcel 2-1 Section Marah•2, as described in the schedule annexed 
on pages 2 to lf annexed, and hereby apply un4er section 74 of the 
Land Titles Act for the entry of a Notice of an Agreement dated the 
10th day of June, 1985, made between The Corporation of the City of 
Kanata and Campeau Corporation in the register for the said parcels. 


COn~nUOd O"l 8chedul0 □ 


(10) Pa,ty(let) {Bel out StalU6 or lnlereal) 
Name(el 


THE CORPORATION OF THE CITY OF 


KANATA BY ITS SOLICITOR 
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CAMPEAU CORPORATION 
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1017' (12184) 
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160 Elgin Street, 26th Ploo 1· 


Ottawa, Ontario 
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SCHEDULE 


LEGAL DESCRIPTION 


Parcel 69-1, Section 4M-510 


Page 2 


ALI, AND SINGULAR that certain parcel or traot of land and 


premises situate, lying ana being in the City of Kanata, in the 


aegional Municipality of Ottawa-carleton ana in the Province of 


Ontario, 


BEING COMPOSED OF all of Dlook 69 as.shown on a plan registere4 


in the Lana Registry Of~ioe for the Land Titles Division of 


Ottawa-Carleton (No. 4) as Plan No, 4M-5101 bein9 all of Paroel 


69•1,.Seotion 4M•Sl0, 


,"1' 


i 
I ., 
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LEGAL DESCRIPflON 


Parcel 126-l, seotion 4M-65l 


Page 3 


ALL AND SlNGULAl\ that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Provinoe,of 


Ontario, 


BEING COMPOSED OF all of Block 126 as·abown on a plan 


registered in the Lan4 Registry Office for the ~an4 Titles 


Division of Ottawa-Carleton (No. 4)' as Pl~n No. 4M-651,. being 
\ 


all of Parcel 126•1, section 4M•651. 


. 
-~ 
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LEGAL DBSORXfTION 


Parcel 132-l, Seotion 4M-65l 


page 4 


ALL AND SINGULAR that certain parcel or tract of lan4 and 


premieea situate, lying •~4 being !n the City of Kanata, in the 


Regional Muniolpality of Ottawa-Carleton and in the Provinae of 


Ontario, 


BEING COMPOSED or all of &look 132 88 abown on a plan 


registered in the.Lana Registzy Office for tbe Lana Titles 


Division of .Ottawa•Carleton (No. 4) as Plan No. 4M•65l, beJng 
' all of Paroel 132•1, Seotion 4M•651. 
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LEGAL DESCRIPTION 


Parcel 183-1, Section 4M•652 


page 5 


ALL AND ,SINGULAR tbat oertain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario, 


BEING COMPOSED or all of Blook 183 as shown on a plan 
' 


registered in the Lana Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as Plan ~o. 4M~652, being 
. \ 


all of Parcel 183•1, Section 4M•6$2, 







l I . 


!. 


LEGAL DEBCRIJ?'l'ION 


,Parcel 18S-l, Section 4M-652 


Page 6 


ALL AND SINGULAR that aertain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP all of Block 185 as shown on a plan 


registeted in the Lan~ Registry Office for the •1'tlnd Titles 


Division of Ottawa-carleton (~o. 4) as Plan No. 4M-6S2; being 


all of Parcel 185-1, section 4M•652, 


• I 


i! 
I: 
J., 
l • ,, 
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LEGAL DESCRIPTION 


Parcel 186•1, Section 4M•652 


Page 7 


ALI, AND SINGULAR that certain parcel or tract of land and 


prGlllises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 186 as shown on a plan· 


registered in the L~nd Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) a~ Plan No, 4M•652i being. 


all of Parcel 186•1, Seotio~ 4M•652. 
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Page 8 


LJiiAAL DE§CRIP'l'IQN 


Part of Parcel 3-7, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF 


FIRSTLY s Part of Lots 5, 6 and 7 in Concession 3 of the Township 


of March designated as Part;s 1, a and 3 . on a referenoe plan ·ot 


survey clepos·ited in the ,Land Registry Office t.or· the Land 'l'itles 


Division of Ottawa~c~rieton· (No. 4) as Plan 4R•65571 


SECONDLY I Part of Lots 3, 4 and 5 in Conoession 3 of the 


Township of March designated as Parts a, 3, 4, 5, 6, 7 and 8 on a 


referenoe plan of survey deposited in the Land Registry Office . \ 


for the Land Titles Division of Ottawa-Carleton (No. '4) as Plan 


4R•6558J 


THE SAID PARCEts being Part of Parcel 3•7, section Maroh•3. 


70 







Page 9 


LEGAL OBSCRlPTION 


Parcel 5-l, Section March-2 


ALI, AND SINGULAR that oertain parcel or traot of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lot 5, Concession 2, of 


the Towns~ip of March (now within the limit, of the City of 


Kanata) designated as Parts l, 2, 3, 4 and 5 on a reference 
' ' ' 


plan of survey deposited.in the Land Registry.Office· for· the 


Land Titles Division of Ottawa-Carleton (No. 4) as Plan No, 
\ ' 


4R-ll35, being all of Parcel 5-1, Section Mar=h•2, 


; 
I 
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r 


! 
I 


l 
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• I 
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~ 
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Page 10 


LEGAL DESCltCP'l'ION 


Part of Parcel 2-1, Section Maroh-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the city of Ranata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4, concession 


2 and that part of the Road Allowance between concessions a and 3 


ot the Township ot March (as stopped up and closed ~Y By-La~ 32• 
.' '\' - ' . 


76 of the Corporation of tb_e Township of March, registered as 
. · <a'414!,1 . . . · . • · 


L.'l'. Instrument No. 278660) designated as Parts 1, 9, 10 and U 


on a Reference Plan of survey · deposited in . the Land Registry 


Office for the Xiand Titles Division of Ottawa-Carleton (No. 4) as 


Plan No. 4R-6558, 


'l'HE SAID PARCEL being Part ot Parcel 2-1, section March-a. 
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LEGAL DESCRl:PTIQN 


Part of Parcel 5•3, Section Maroh-2 


ALL AND SINGULAR that certain parcel or tract ot land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnioipality of ottawa•Carleton. and in the Province of 


Ontario. 


BEXNG COMPOSBD OP Part of the Road Allowance as widen~d between. 


LOts 5 and 6 in Concession 3 as'stopped up and closed by By-law 


16-88 of The corporation ot the City of ~an~ta registered.in the 


Land Registry Office for' the Land Titles Division of .. ottawa- · 
ssa.~ · 


Carleton (No. 4) as Instrument No. 11811 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office . ,, 


for.the Land.Titles Division of Ottawa-Carleton (No. 4) as Plan 


4R-6557. 


'l'HB SM:D PARCEL being Part of Parcel 5•3, section Maroh•2. 
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THIS AGRE!!=MENT made in triplicate this lO day of 0-)M- , 1985, 


BETWEEN: 


AND: 


CAMPEAU CORPORATIONf a body corporate and politic, 
Incorporated under :he laws of the Province of 
Ontario, 


Hereinafter called "Campeau" 


OF THE FIRST PART 


THE CORPORATION OF THE CITY OF KANATA 


Hereinafter called "Kanata" or "the City" 


OF THE SECOND PART 


WHEREAS Campea~ is desirous of developing i~s _lands in 
Marchwood Community and Lakeside Community located in the City 
of Kanata which lands are more particularly ·describe~ ~ll Schedule 
'A' ( hereinafter ref erred to as t\le 11Marchwood-Lakesid~ L~nds", > 


AND WHEREAS Campeau is 'the owner. and operator of a golf 
course (het'oinafter refet'red to as the "Kanata Golf Course", ) 
located within the Marchwood-Lakeside Lands, 


AND WHEREAS Kanata and Campeau have agreed that the 
Kanata Golf CQurse shall be improved and expanded in conjunction 
with the development by Campeau of the Marchwood-Lakeside Lands, 


• I 


AND WHEREAS Campeau and Kanata wish to enter into this 
agreement for the put'pose of defining the improvements and in 
particular the size, location and required safety measures for 
the Kanata Golf Course in the Marchwood-Lakeside Lands, 


NOW THEREFORE THIS AGREEMENT WITNESSETH that in 
consideration of the mutual covenants hereinafter contained, 
the parties hereto agree as follows: 


l, Campeau shall design and construct an 18-hole golf 
cou~ae by expanding the existing 9-hole golf course 
onto adjoining lands, Any reloeatJoh Qnd ~ons~~uction 
required for the existing 9-hole golf course s~all be 
completed in accordance with the timing set out in 
Amendment No, 11 t~ the City of Kaneta Official Plan, 
During the period of construction, Campeau shall ensure 
that 9 playable holes are maintained £01 play at a 
similar standard to the existing 9 holes. The additional 
9-hole solf course shall be designed and constructed 
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• • 
- 2 -


in accordance with the timing set out in Amendment 
No, 11 to the City of Kanata Official Plan. 


2, (a) The golf course shall be designed by a professional 
Golf Course Architect and shall be constructed in 
accordance with generally accepted golf course 
standards as reasonably approved by Kanata and it is 
understood that the City may designate reasonable 
pedestrian and bikeway linkage access through the 
golf course to other community facilities such as 
public transportation, schools, parks and open space. 


Cb) Campeau shall be responsible for providins reasonable 
safety measures in the design and construction of 
the golf course as determined _by the Golf Course 
Architect to the reasonable approval of the City 
and this shall include safety measures such as 
vegetation screeping, fencing, berms and warning ·signs 
as determined bJ the Golf Course Architect ta the . 
reasonable approval of the City, . Safety measures sh.all 
extend to the use and enjoyment of adjoining properties, 
Safety measures shall include as a minimum the standards 
and requirements set out by Thomas McBroom & Associates 
·Ltd. in Schedule "B" hereto. 


3. The Kanata Golf course shall be operated as a private 
community g~lf course ~1th rules and regulations generally 
corresponding to those applicable to such clubs in the 
general Ottawa-Carleton area but it is understood that 
The Kanata Golf Course shall be made available for 
reasonable use by the public in the winter season for 
pedestrians, cross-country skiing, including motorized 
grooming of cross-country ski trails, and non-motorized 
winter activities which will not interfere with the 
primary use of the land, 


4. All SthaduXu annMal 'Co or to be annexed to this agreement 
shall have the same force and effect as if the information 
contained therein was included in the body of this 
agreement, 


5, The parties agree that there are no representations, 
warranties, covenants, agreements, collateral agreements 
or conditions affectins the Real Property or this agreement 
other than as expressed in writing in this agreement. 


IA_ 
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6. 


i1 


Except as herein expressly provided, this agreement 
shall extend to, be binding upon and enure to the 
benefit of the heirs, executors, successors and assigns 
of the parties hereto. 


IN WITNESS WHEREOF Kanata has hereunto affixed its corporate 
seal duly attested to by the hands of its authorized signing 
officers in that behalf this ta day of JuV\~· , 1985. 


lj, 
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• • SCHEDULE "A" 


FIRSTLY: 


All and singular those certain parcels or tracts of land and 
premises situate, lying and being in the geographic Township of 
March, now in the City of Kanata, in the Regional Municipality 
of Ottawa-Carleton and being composed of that Part of Lots, 
concession 2, in the said City of Kanata, designated as Parts 
1, 2, 3, 4 and Son Reference Plan 4R-ll3S filed in the Land 
Registry Office (No. 4) at Ottawa being the whole of Parcel No. 
s-1 in the Register for section March-2, and secondly subject to 
an easement, in perpetuity, in favour of the Bell Telephone 
Company of Canada over Parts 2 and 3 on Plan 4R-1135 as set out in 
Instrument No. 3483. 


SECONDLY& 


All and singular those certain parcels or tracts of land and 
premises situate, lying and being in ~he geographic Township
of March, now in the City of Kanata, in the Regional 
Municipality of Ottawa-Carleton and being composed of that 
Part of Lots, 2 3 and 4, Concession 2 and Part of Lots 2 and 
3, Concession 3, and Part of the Original Road Allowance 
between Concession 2 and 3 in the said City of Ranata, designated 
as Parts 1, 2, 3, 4, s, 6, and 7 on Reference Plan 4R•3697 
filed in the Land Registry Office (No. 4) at Ottawa being the 
whole of Parcel No, 2•1, in the Register for Section March•2 
and secondly subject to an easement, in perpetuity, in favour· 
of the Bell 'l'elephone Company of Canada over Part 2 on Plan 41\-· 
3697 as set out in Instrument No, 3500 and thirdly subject to 
an easement, in perpetuity, in favour of the Bell Telephone 
Company of Canada over Parts on Plan 4R•l135 as set out in 
Instrument No. 3493. 


'l'HIRDLYs 


All and singular those certain parcels or tracts of land and 
premises situate, lying and being in the geographic Township of 
March, now in the City of Kanata, in the Regional Municipality 
of Ottawa-Carleton, and being composed of Part of the Original 
Road Allowance between Lots 5 and 6 as closed by by•law 1989 and 
Part of the Original Road Allowan~e between concessions 2 and 3 aa 
closed by by•law 32•76 and Part of Lota 3, 4, s, 6, and,, Concese• 
ion 3 in the said City of lanata designated as Parts 6, 7, 8, 9, 
10, i1 and 12 on Reference Plan 4R•3747 filed in the Land Registr~ 
Office (No. 4) at Ottawa being the whole of Parcel 3•7 in the 
Register for section March•3 and secondly subject to an easement, 
in perpetuity, in favour of the !ell Telephone Company of Canada 
ova~ part 9 on Plan 4R•3?47 as set out in instrument No. 3493, 


If,. 
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SCHEDULE "B" 


J<ANATA GOLF COURSE DESIGN STANDARDS 


lN'l'RODUCTIONr 


The design standards of the fairway envelopes are a~ set out below 
and illustrated on Figures l, 2, and 3. They are in accordance 
with the Urban Land Institute•s publication "Golf Course Communities" 
(Technical Bulletin 170, Jones and Rando, 1974), which is generally 
recognized as the standard golf course design in residential areas 
by the golf course design and construction industry. The standard 
will be augmented at a later date with respect to such matters as the 
relationships between the golf course and the open space, pedestrian/ 
bike paths and storm water management systems, golf course maintenance 
and irrigation facilities, club house location, access and parking, 
and landscaping and safety features. The standards will be developed 
with due recognition of existing topography and vegetation and the 
proposed plans of sub•division. 


DESIGN STANDARDS1 


- Min. single-row fairway envelope width in the landing 
area, at 450' 
tee 


to 500 1 distanae from the 


• Min. single-row fairway envelope width behind the 
tee. 


• Min. double-row fairway envelope width 


300 feet 


150 feet 


500 feet 


The above fairway widths may be reduced where natural or man•made 
topographic &nd landscape features such as vegetation screens provide 
reasonable ~rotection against golf balls leaving the fairway 
envelope. 


To discourage the public from crossing the fairway other than 
between a green and following tee, the pedestrian bikeway system 
must be designed so that the public will be encouraged to use the 
designated routes. The design should utilize earth forms, shrubs 
and trees and rock formations in a subtle way to achieve the desired 
designated routes. Where the public path enters the fairway 
envelope and where the 901:i:.,ut \IJ:Oob l.h111 ,i>ol.h ,.n:,m green to tee, 
warning signs should be placed urging the public not to enter the 
fairways. An example of how this can occur is illustrated in Figure 3. 
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(1) Reglatly IX] LendTllltt • 
~-> 


Bloelc 


Agreement 


Dolani$ 


acrfpon 
Part of the road all9W11J1ce between concessions 
2 and 3 adjacentto Lots 6 and 7, 
Township of March, and Parts of Lots~ L 8 
and 9, Concession 2, Township of March as -
described in SChecftiie A on pages 7 and 8 
annexed, City of Kanata, Regional Municipality 
of Ottawa-Carleton 


(b) Schedulelor: (a) Rade&cflpllon 
NewEaanelll 
Plan/Sketch 


Addillollal 
D Descr!Pflon IX) Partlea O Olher IX) 


See Agreement attached 


ConUnuecl on Sehedule 0 
lll)ThltDocumtnl 1911'" lntlrvmfflnvmblll(i) AgJ;eernent registered as Instrument NS~l40350 
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Slgnature{t) 


<13> rord=:sce'320 Bay Street, 6th Floor, Toronto, Ontario M5H 2P2 
(14) Municipal Adclren of Property 


Not Assigned 
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Ottawa, Ontario 
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'l'HIS AGREEMENT made in triplicate this 20thday of 
December , 1988 


BE'l'WEEN1 


AND: 


CAMPE~U CORPORATION, 
a body corporate and Politic 
incorporated under the laws of 
the Province of Ontario, 


(hereinafter called "Campeau") 


OP THE PIRS'l' PART 


THE CORPORATION OP 'l'HB Cl'l'Y OP KANATA, 


(hereinafter called "the City" 


OF THE SECOND PART 


WHEREAS pursuant to Ca•peau's request for an amendment 


to the Official Plan of The Regional Municipality of 


Ottawa-Carleton, Campeau and the City entered into an agreement 


dated-the 26th day of May~ 1981, governing .the designation of 


certain lands within the "Marohwood Lakeside Community" as 


recreation and open space, which agreement was registered 


against title to the lands legally described in Schedule "A" 


therein (the "Original Lancle") in the Registry Office for the 


Registry Division of Ottawa-Carleton (No. 5) on the 8th day of 


January, 1982 as Instrument No. C'l'l40350 (now Land Titles 


No. L'l'286218 in respect of portions of the lands) and in the 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No. 4) on the same day as lnstrlllllent No. 277799, (the "Forty 


Percent Agr.eement") r 


AND WHEREAS lands in exaeas of the lands intended by 


the parties to be governed by the Forty Percent Agreement were 


included in the Original Lands due to unavailability of precise 


legal descriptions, 


AND WHEREAS the City and Campeau have determined, in 


respect of other portions of the Original Lands, that the 
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2. 


obligations in the Forty Percent Agreement either no longer 


pertain or have been set out elsewhere in more speciiic 


subdivision agreements, 


AND WHEREAS Campeau and the City have agreed that the 


Porty Percent Agreement should therefore now only apply to the 


lands described in Schedule "A" hereto, ( the "Current Lands") r 


-~ 


AND 'WHEREAS the City, by Council Resolution has 


approved a concept plan submitted by Campeau describing 


generally the proposal for designation and development of the 


lands in accordance with the Porty Percent Agreement, (the 


nconcept Plannt a copy of which Concept Plan is retained in the 


offices of the Municipal Clerk of the City, 


AND WHEREAS certain obligations pertaining to works to 


be constructed on the Current Lands in accordance with the 


principles of the Forty Percent Agreement have been set out in 


the sub:tlvision agreement between the City and Campeau 


registered against the lots and blocks on Plans 4M-6S1, 4M-652 


and 4M-653, in the Registry Office for the Land Titles Diviqion 


of Ottawa-Carleton {No. 4) as Instrument No. 568244 (the 


"Subdivision Agreement"), 


AND WHEREAS the City wishes to ensure that the 


obligations under the Forty Percent Agreement and the 


·subdivision Agreement in respect of the Current Lands are 


binding on successors in title of Campeau, 


NOW THEREFORE this Agreement witnesseth that for and 


in consideration of the aum of Ten Dollars c•10.oo) and the 


mutual covenants contained herein, the City and Campeau hereby 


agree as followss 


.... 
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1. Effective as of the date of execution hereof, the 


Forty Percent Agreement and this Agreement shall apply only to 


the Current Lands. 


2. Eicept as may otherwise be agreed pursuant to the 


aub4ivision approval process for the Current Lands, the Current 


Lands shall be developed in accordance with the Concept Plan, 


(including without limitation the 18 hole golf course, 


stormwater management and parks) and the land dedication and 


designation requirements of the Forty Percent Agreement and 


this Agreement shall be fulfilled in respect of the Current 


Lands in accordance with the Concept Plan. 


3, Of the Original Lands not included in the Current 


Lands, (the "Excess Lands") the parties agree that Campeau has 


dedicated or designated or, in a separate subdivision agreement 


with the City agreed to dedicate or designate, open space lands 


as set out in Schedule 11B11 to this Agreement, and the City 


hereby acknowledges and agrees thata 


(i) the City is fully satisfied with the said open space 


dedications and designations, 


(ii) the City shall require no further open space 


dedications or designations in respect of the Excess 


Lande and hereby releases the Excess Lande and Campeau 


therefrom,· and 


(iii) the City shall forthwith upon request execute 


registerable releases of the Forty Percent Agreement 


against the Bxcess Lands. 


4. Of the Current Lands, the City agrees that the open 


space dedications and designations located approximately on the 
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. ~ 


Concept Plan and as outlined by acreage on Schedule "C" annexed 


to this Agreement satisfy the remaining open space obligations 


contained in the Forty Percent Agreement. 


s. In the event of any sale of the Current Lands (but 


excluding any sale of lots or blocks on registered plans of 


subdivision, to be developed for purposes other than a golf 


course hole) the purchaser shall enter into an agreement with 


the City providing for the assumption of obligations under the 


Forty Percent Agreement and this Agreement. 


6. Campeau agrees to complete the following works on the 


current Landes 


(al° as part of Phase 1 as defined by the Official Plan for 


the Marchwood/Lakeside Community, Kanata Pond Storm 


Water Management Works as shown on Oliver, Mangione, 


McCalla & Associates Limited Drawing Noss 84-4286-SPI, 


84•4286-1 to 84-4286•11 inclusive, 84•4286-Sl and 


84-4286-S2, 84-4286-Dl to 84•4286-DS inclusive, 


(b) dredging of the Kaneta Pond from its easterly end to 


Line 4 approximatelyt provided that Campeau may at its 


discretion dredge the pond to the Goulbourn Forced 


Road as shown on Drawing No. 84-4286-D61 


(c) to provide any off-site electrical distribution 


facilities deemed by Kanata Hydro to be required in 


order to provide a secure service to the existing and 


proposed development, and 


(d) to permit cross country skiing and any necessary 


grooming of cross country ski trails on the golf 
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5. 


course during the winter months to the satisfaction of 


Kanata. 


7. It is hereby agreed that the Forty Percent Agreement 


and this Agreement ~hall enure to the benefit of and be binding 


upon the respective successors and assigns of Campeau and the 


City and shall run with and bind the Current Lands for the 


benefit of the Kanata Marchwood Lakeside Community. 


lN WITNESS WHEREOF the City and Campeau have h~reunto 


affixed their corporate seals, attested by the bands of their 


authorized signing officers in that behalf. 


SIGNED', SEALED & DELIVERED 
in the presence ofs 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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SCBBDDLB •A• 


LEGAL DESCRIPTION 


Road Allowance between Concessions 2 and 3 


Adjacent to Lots 6 and 7, Township of March 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED 0~ that part of the Road Allowance between 


Concessions 2 and 3 adjacent to Lots 6 and 7, Concession 2 and 


adjacent. to Lots 6 and 7, concession 3, Township of March (now 


within the limits of the City of Kanata) as close~ and stopped 


up by By-law 22-B_l. [registered in the Land Registry Office for 


the Land Registry Division of Ottawa-Carleton (No. 5) as 


Instrument No. NSl.13415] and designated as Part l on a 


reference plan of survey deposited in the said Land Registry 


Office as Plan SR-5055. 
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Schedule A (Cont'd) 


LEGAL DESCRIPTION 


Parts of Lots 6, 7, 8 and 9, Concession 2 


Township of March, now City of Kanata 


Page 8 


ALL ANO'SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, 


(formerly in th~ Township of March}, in the Regional 


Municipality of Ottawa-Carleton and in the Province of Ontario, 


BEIN~ COMPOSED OF that part of North West Half of Lot 6, those 


parts o·f Lota ·7 and 8, and that part of the south East Half of 


Lot 9, in Concession 2, all in the Township of March (now 


within the limits of the City of Kanata), designated as Parts 


1, 21 3, 4 and 5 on a Reference Plan of Survey deposited in the 


Land Registry Office for the Land Registry Division of 


Ottawa-Carleton (No.5) as Plan SR-10774. 


SUBJBC'l' TO AN EASEMENT as more particularly set out in 


Instrument Number MU 3486, in favour of Bell Canada, over along 


and upon the said Part 4 on Plan SR•l0774. 


'. 
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I,EGAl, DESCRIP'l'ION 


Parcel 69-l, Section 4M-Sl0 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional M~nicipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 69 as shown on a plan registered 


in the Land Registry Office for the Land Titles Division of 


Ottawa-Carleton (No. 4) as Plan No. 4M-510, being all of Parcel 


69-1, Section 4M-510. 
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LEGAL DESCRIPTION 


Parcel 126-1, Section 4M-651 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP all of Block 126 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of 9ttawa-Carleton (No. 4) as Plan No. 4M-651, being 


all of Parcel 126-l, Section 4M-651. 
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LEGAL DESCRIPTION 


Parcel 132-1, Section 4M-651 


ALL AND SINGULAR. that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all. of Block 132 as shown on a plan . 


registered i~_ the Land Registry Office for the Land Titles. 


Division of Ottawa-Carleton (No. 4) as Plan No. 4M-651. being 


all of P.arcel 132-1, section 4M-6Sl. 
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LEGAL DESCRIPTION 


Parcel 183-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in.the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 183 as sho~ on a plan 


registered in the Land Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 183-1, Section 4M-652. 
G--.J 
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LEGAL DESCRIPTION 


Parcel 185-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or t~act of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 


BEING COMPOSED OF all of Block 185 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of·Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 185-1, Section 4M-652. 
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LEGAL DESCRIPTION 


Parcel 186-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 186 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of-Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 186-1, Section 4M-652. 
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LEGAL DESCRIPTION 


Part of Parcel 3-7, Section Maroh-3 


ALL AND SINGULAR that certain parcel or tract of l.and and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF 


FIRSTLY: Part of Lots s, 6 and 7 in concession 3 of the Township 


of March designated as Parts 1, 2 and 3 on a reference plan of 


survey deposited in the Land Registry Office for the Land Titles 


Divi~ion of Ottawa-Carleton (No. 4) as Plan 4R-6557; 


SECONDLY: Part of Lots 3, 4 and s in concession 3 of the 


Township of March designated as Parts 2, 3; 4, s, 6, 7 and 8 on a 


reference plan of survey deposited in the Land Registry Office 


for . the Land Titles Division of Ottawa-Carleton (No. 4) ias Plan 


4R-655B; 


THE SAID PARCELS being Part of Parcel 3-7, Section March-3. 
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LEGAL DESCRIPl'JQN 


Part of Parcel 5-3, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP Part of the Road Allowance as widened between 


Lots 5 and 6 in Concession 3 as stopped up and closed by By-law 
.. 


16-88 of The corporation of the City of Kanata registered in the 


Land Registry Office for the Land Titles Division of Ottawa


Carleton (No. 4) as Instrument No. 55228 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 


4R-6557. 


THE SAID PARCEL being Part of Parcel S-3, Section March-2. 
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LEGAL DESCRIPTION 


Parcel 6-1, Section Marcb-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipa1ity of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 6 and 7, 


Concession~• of the Township of March (now within the limits 


of the City of Kanata) designated as Parts l, 2 and 3 on a 


refer~nce plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 


No. 4R-804, being all of Parcel 6-1, Section March-2. 
co 
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LEGAL DESCRIPTION 


Parcel s-1, Section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying ana being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 


BEING COMPOSED OF all of ~ose parts of Lot 5, Concession 2, of 


the Township of March (now within the limits of the City of 


Kanata) desi-gnated as Parts 1, 2, 3, 4 and 5 on a reference 


plan of survey deposited in the Land Registry Office for the· 


Land Titles Division of Ottawa-Carleton (No. 4) as Plan No. 


4R-1135, being all of Parcel 5-1, Section March-2. 
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LEGAL DESCRIPTION 


Part of Parcel 2-1, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises ~ituate, lying and being in the city of Ranata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4, concession 


2 and that part of the Road Allowance between Concessions 2 and 3 


of the Township of March (as stopped up and closed by By-Law 32-


76 of the corporation of the Township of March, registered as 


L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 


_on .a Reference Plan of survey deposited in the Land Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) as 


Plan No. 4R-6558. 


THE SAID PARCEL being Part of Parcel 2-l, Section March-2. 
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LEGAL DESCRIPTION 


Part of Parcel 7-1, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Ottawa, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OFt 


FIRS'l'LYa al_l of those parts of Lots 7 and e in Concession 3, 


of the Geographic Township of March, designated as Parts land 


2 on a .Reference Plan of Survey deposited in the Land Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) 


as Plan 4R- 65S6 r 


SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 


Geographic Township of March, designated as Parts 1, 6, 13, 14, 


20 and 21 on a Reference Plan of Survey deposited in the Land 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No. 4) as Plan 4R-3699r 


THE SAID PARCEL being Part of Parcel 7-l, Section March 3. 
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EXCESS LANDS DEDICATIONS 


Parkland 


Natural Envirorunent Area 


Open Space Buffers 


Walkway Links 


'l'otal 


5.120 acres 


9.610 acres 


28.870 acres 


hl!,! acres 


44.714 acres 
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SCHEDULE nc• 


·.; 


CURRENT LANDS DBDICATION/DESIGNATION REQUIREMENTS 


Parkland 53.139 acres 


" Golf course 175. 775 acres 


Natural Environment Area 287.745 acres 


Open Space Buffers 19.435 acres 


Walkway Links 7.198 acres 


Total 543.292 acres 
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New Property ldenuflora 


Document General 
l'onn 4 - Lind Regtatr.tlon Reform Act, 1084 


(1) lltQll!lr 0 Lind Tfflff 1K) ta) Page 1 of 2 2 pages 


Block Proparty 


1, 1 on arce or 
Section 4M-510, Parcels 126-l, 132-1 in the 
Register for Section 4M•651, Parcels 183•1, 
185-1 and 186-l in the Register for Section 
4M-652, Paztof Parcel 3 -7 Section March-3, 
Part of Parcel 5-3 Section Maroh •2, Paroel 6•1 
Section Maroh-2, Parcel 5•1 Section March-2, 
Part of Parcel 2-1 Section March•2 and Part of 


~ • Pucel 7•1 Section March-3 as described on 
~ Schedule "A" on pages. · 9, 10, ll, 12, 


""""eou"""'o"'n,-----------113, 14, 15, 16, 17 . 18 19 and 20 annexed. 
It 


1 
(ti Redelorfl>IIOn (b) 8chedlllt for: 


OIWltll New l!llemont Addldonal 
onWftll Plen/Bke!oll • Delollp!lon I!! Partin D Ollter m 


> Tlllt Dooumtnt provldff II tonowt, 
~he Corporation of the Citf of Kanata has an unreg~stered interest 
in the land registered in the name of Campeau Corporation in 
respect of the lands registered as Pai-eel 69•1 in the Register for 
Section 4M·5~0, Parcels 126•1, 132•1 in the Register for s~ction 
4M•65l, Parcels 183•1, 185•1 and 186-1 in the Register for Section 
4M•652, Part of Parcel 30•7 sectiQn Maroh-3, Par.t of Parcel 5•3 
Section March-2, Parcel 6-1 Section Maroh-2, Parcel s-1 Section 
March•2, Part of Parcel 2-1 Section Maroh-2 and Part of Parcel 7•1 
section March-3 as more particularly described on Schedules A· 
on pages 9, 10, 11, 12, ,13, 14, 15, 16, l\ 18,. 19 end 20. annexed 
and hereby apply under section 74 of the Land Titles Act for the 
entry of a Notice of an Agreem~nt dated ~mber -:u:>


1 
1q99, 


Date 01 sranaturt 
V M D 


.'J11Jlj'l, P.O.lfl?9MT.liQ~. P.F. .~. -~~iV. P.P..,, .• , .•• 


-~~11~:rA .ltV. J!r.EI .~()J,.I.<;;T9A •••••••••...••••. 


~.9.~~ • ~ .0.1 


. Q~VJP •. l!ii~Yl!A'iQt,J .•..•••.••.••• , .•• , ••.••..• 


11 Addlffl 
loretrvtoe 


Slgneture(e) 


,C:M:!PJ:lAU .co".Q~'1'%~N •••••••••••••• ' ••• ' ••• 


tfltt11tt11111111 •• I 1111 ••••••ftlttlttlllllll 


1017411"841 


320 Saf Street, 6th Floor, Toronto, Ontario MSH 2P2 


Not Asaigned 


(10) DOOUIIIIIII Preplftd bys 
Margaret B. Hill 
GOWLING & HBNDBRSON 
160 Elgin Street, 26th 
Ottawa, Ontario 
KlN 883 


Date ol Slanature 
y M' D 
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'l'HIS AGREBMEN'l' made in triplicate this 20thday of 
December , 1988 


BE'l'WHN, 


CAMPEA"U CORPORATION, 
a body corporate and politic 
incorporated under the laws of 
the Province of Ontario, 


(hereinafter called "Campeau") 


OF THE FlRS'l' PAR'l' 


'l'HI CORfORA'l'lON OF 'l'HJ!I Cl'l'Y OP KANATA, 


(hereindter called "the Citl'" 


or 'l'HS SECOND PAl\'l' 


.. 


WHSREAS pursuant to Campea~•• request for.an amendment 


to the Official Plan of 'l'he Refi~nal Municipality of 


Ottawa-Carleton, Campeau and ~be City entered into an agreement 


dated-the 26th day of May, 1981, governing the designation of 


certain lands witbin the 11Marcbwoocl Lakeside Community" aa 


recreation and open spaoe, which agreement was registered 


against title to tbe lands legally described in Bche4ule "A" 
' 


therein (the "Original Lan4s 11 ) in tbe Registry Office for the 


Registry Division of Ottawa-carleton (No. 5) on the 8th day of 


January, 1982 as Instrument No. C'l'140350 (now Land 'l'itles 


No. I/1'286218 in respect of i,orttons of .. the lan4s) and tn the 


Registry Office fo~ the Land Titles Division of Ottawa-Carleton 


(No. 4) on the same ttay as Instrument No. 277799, (the 11Porty 


Percent Agr.eament 11 
) , 


AND WHBUAB lan4a in excess of the lands intended by 


the parties to be governed by tbe Forty Percent Agreement were 


inc1ude4 in the Original Lantis due to unavailability oi precise 


le;al descriptions, 


AND WHBRBAS the City and Campeau have determined, in 


respect of other portions of the Original Lande, that the 
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2. 


obligations in the Forty Percent Agreement either no longer 


pertain or have been set out elsewhere in more apeoiJic 


subc!ivisiori agreements, 


AND WHEREAS Campeau ana the City have agree4 that the 


Forty Percent Agrenent should therefore now only apply to the 


lan4s desoribe4 in Schedule "A" hereto, (the "Current Landa"), 


AND WHEREAS the City, by Council Resolution has 


approved a concept plan aubmitte4 by Campeau describing 


generally the propoaal for designation an4 development of the 
' lands in accordance with the Forty Percent ~greement',' (the 


·~ 


"Concept Plan") a copy of which Concept Plan ia retaine4 1,n the 


offices of the Municipal Clerk of the Cityr 


AND WHERBAS oertain.~bligations pertain~ng to worke to 


be constructed on the Current Landa in accordance with the 


principles of the Forty Percent Agreement have been set out in 


the subdiviaion agreement between the City and Campeau 


registered against the lots an4 blocks on Plana 4M•6S1,, 4M•652 


and 4M•6S3, in the Registry Office for the Land Titles Division 


of Ottawa-Carleton (No. 4) as Instrument No, 568244 (the 
11subc!ivleion Agreement11 )r 


AND WHBRBAB the City wishes to ensure that the 


obligations under the rorty Percent Agreement and the 


Bubc!ivision Agreement in reapeot of the Current Lands ate 


binding on auoceaaors in title of Campeau, 


' NOW THBRBrou this Agreement witnesseth that for and 


in consideration of the sum of Ten Dollars ($10.00) and the 


mutual covenants contained herein, the City ana Campeau hereby 


agree as followaa 
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3. 


1. Bffect:lve ae of tbe date of eaeout:lon hereof, the 


Fotty Percent Agreement and this Agreement shall 4pply only to 


tbe current Lanae. 


2. Bxoept as may otherwise be agreed pursuant to the 


subaiv:ls:lon approval proooss for the Current ~an4e, the current 


Lan4s ahall be developed in accordance with the Concept Plan,· 


UnclucUng wi t'hout limitat:lon the 18 bol.e golf c~urae ~ 
stormwater management: and parka) and the land dedioation and 


4ee1gnation requirements of the rorty teroent Agieement and 
' 


this Agreement shall~ fulfilled in reapeat: of the Current 


Lanae in aaaor4anoe with the Conoopt Plan. 


3. Of the Original Lanc'ls not lnalu4ed in the Cqrrent 
. . . 


Lands, (the "Bxaeea Lanas") the parties agree th•t Campeau has 
. . 


dedicated or c'leslgnat:e4 or, in a separate aub4:lv~_sion agreement .. ' 


with the City agree4 to 4e4iaate or 4ealgnate, open,epao~ lan4e 


aa set out in Schedule "&11 to this Agreement, an4 the City 
. . 


hereby aoknowle4gee an4 ~greee that• 


4. 


(i) the City la fully aatlafled wltb the aald open epaae 


4e4toationa ana 4eaignationa, 


(11) the Clty_eha11 require no further open apace 


4edioat1one or designations in respect of the Bxoeas 


Lan«• and hereby releases the Bxaeea ~anda an4 Campeau 


therefrom, ancl 


(ill) the City shall forthwith upon request execute 


regiatereble releases of the Forty Percent Agreement 


againat the Bxoeee Lande. 


Of the current Landa, the City agrees that the open 


apace de41oat1ona and 4eaignations located approximately on the 


,, 


' 
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4. 


o\,-' 
Concept Plan and as outlined by acreage on Soheclule "C11 annexed 


to this Agreement satisfy _the remaining open apace obligations 


contained in the Forty Percent Agreement. 


s. In tbe event of any sale of the Current Lan4s (but 


exolu4ing any sale of lots or blooks on registere4 plans of 


subdivision, to be develope4 for purposes other tban a golf 


oouree hole) the purohaeer shall enter into an agreement with 


the City provi4in~ for the assumption of obligations un4er the 


Porty Percent Agreement and thia Agreement. 


6·. Campeau agrees to complete t:he following works on the 


Cui-rent Lan4e a 


(a) aa part of Phase l es defined l>y the Of~ioial Plan for 


the Marohwoo4/liakesic1e Conwai\:lf, Renata Pond Storm 


Water Management Works as shown on Oliver, M•ngione, 


MoC.lla & Aesooiatea Limite4 Drawing Noe, 84•428G•SP%, 


84•4286•1 to.84-4286~11 inclusive, 84•4286•81 ~nd 


84•4286•82, 84-4286•D1 to 84•4286•DS inclusive, 


(b) dredging of the Kanata Pond from its easterly end to 


Line 4 approximately, provided that Campeau may at its 


discretion dredge the pond to the Goulbourn roroed 


Roa4 as shown on Drawing No, 84~4286•D6t 


(c) to provide any off•site eleotrioal distril>ution 


facilities 4eeme4 by Kanata Hydro to be required in 


order to p~ovide a secure service to the existing and 


proposed 4eve1opment, and 


(4) to permit cross country skiing and any necessary 


grooming of oross country ski trails on the golf 


·, .1 
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5. 


~
course during the winter months to the satisfaction of 


Kanata. 


1. It is hereby agreed that the rorty Percent Agreement 


and this A9reement ehall enure to the benefit of and be binding 


.upon the reape~tlve euoaeeaora and aaeigne of Culpeau and the 
. ' . 


· ·: · City and aha11 run with an4 bind the current Landa for the 


.·_benefit of the Kanata. Marohwoo4 Lakeside Co111111un1t.y. 


1N WITNESS WHBRBor the City and Campeau have hereunto 


affixed their corporate seals, attested by the hands of their 


authorimed aitning otfiaera in that behalf. 


SlGNBD, SIALBD & DBL1VBRED )• 
in the preaen~e of, I 
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SCBBDULB •A• 


LEGAL DESCRIPTION 


Road Allowanae between Concessions 2 and 3 


Mjaoent to Lots 6 and 7, Township of Ma.rah 


ALL AND SINGULAR that aertain parcel or traot of land an4 


premises situate, lying an4 being in the City ot K~nata; in the 


Regional Munioipalitr of Ottawa-carleton and in the Province of 
\ 


Ontario. 


&BING COMPOSED OF that part of the ~a4 "Allowance tietween 


Concessions 2 an4 3 adjacent to Lots 6 and 7, Concession 2 and 


adjacent to t.ote 6 and 7, Cono~eeion 3, Township ~f March (now 


within the limits of the City of I(anata) as o1oee4 and stopped 


up by By•law 22•81 Cregistere4 in tbe Land Registry Office for 


the Land Registry Division of Ottawa•Carleton (No~ 5) as 


Instrument No. NS113415l and 4eslgnatea as Part 1 on a 1 


reference plan·of survey deposited in the said Land Registry 


Office as Plan sa-soss. 
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Schedule A (Cont'd) 


LEGAL DESCRIPTION 


Parts of Lots 6, 7, 8 and 9, conoession 2 


Township of March, now City of Kanata 


Page 8 


ALL AND SINGULAR that certain parael or tract of·land and 


premises situate, lying and being in the City of Kanata; 


(for~erly in the Township of Maroh), in t:tie Regional 


Municipality of Ottawa-Carleton and in the Province of Ontario; 


BBlNG COMPOSBD or that part of North West Half of Lot 6, those 
\ . . . 


parts of Lots 7 and a, and that part of the south East Half of 


Lot 9, in Concession 2, all ~n the Township of March (now 


within the limits of the City·of Kanata), designated as Parts 


1, 2, 3, 4 and Son a Reference Plan of Survey deposited in the 


Land Registry Office for the Land Registry Division of 


Ottawa-Carleton (No.s) aa Plan SR-10774. 


SUl~BC'l' ~ AN BASBMBNT as ~ore particularly set ou~. in 


Instrument Number MR 3486, in favour of Bell Canada, over along 


and upon the said Part 4 on Plan sa-10774, 
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LEGAL DESCRIPTION "'" 


Parcel 69•1, Section 4M•510 


ALL AND SINGULAR tbat certain parcel or tract of 1an4 and 


premises situate, lying and ~eing in the City of Kanatai in-the 


Regional Munio:lpal:lty of Ottawa .. Carleton and in the Provinoe .of 


ontado. 


BBING COMPOSED or all of &look 69 as shown on a plan registered 


in the Land Registry Office for t~e Land ~itlee Division of 
\ 


Ottawa-Carleton (No. 4) as Pl~n No. 4M•510, ~eing ell of Parcel 


69•1, section 4M•510~ 


. • • .... .-,l.1/1.',•.•J ,L,,•.•,V.•:,'4'' '"'' •• ...... •.••••,,,,.: •.•·v , .· ............................ . 
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Sohedu1e A (Cont'd) Page 10 


LEGAL DBSCRIP'l'ION 
~-


Paroel 126-1, Section 4M-65l 


ALL AND SINGULAR that oerta:Ln paroel or traot of . land and 


premises situate, lying and be:Lng in the City of·Kanata; :Ln the 


Regional Munio:Lpality of Ottawa•Carleton and in tbe -Provi~oe of 


Ontario. 


BJ!llNG COMPOSBD 0'11 a11 of Blook 126 as shown on a plan 


reg:Lsterea in the Land Reg:Lstrf O!fioe for the Land Titles 


Division of Ottawa•Carleton (~o. 4) ae Plan No. 4M•GS1; being 


all of Jaroel 126•1, Section 4M-651. 


· ..... ,?••·•·•·• •u: •. :.,. t,.:..:.u.v.· . .,.. ......... : .... -··· T •• • •· Ja:11 
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LEGAL DBSCRIPTION 


Parcel 132•1, Section 4M•65l 


ALL AND SINGULAR that aertain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa•Carleton and in the Rrovinoe.of 


Ontado. 


BBlNG COMPOSED or all of Block 132 as shown on a plan. 


registered in the Land Registry Offiot for the ~n4 Witl$G . \ 


Division of Ottawa•Car~eton (No. 4) as Plan No; 4M•651i being 


all of Paroel 132•1, section 4M•651. 
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LBGAL DBSClUPTlON 


Paroel 183•1, Section 4M-6S2 


ALL Am> SlNGULI\R that certain paroel or traot of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Muniaipality of Ottawa-Carleton and in ~he P~ovinoe 9f 


Ontario. 


. . 


RElNG COMiOSBI> or all of Bloak 183 as shown on a plan 


registered in the Lan4 Registry OfUae for the La~4 Titles 


Division of Ottawa-Carleton (No, 4) as Plan No. 4M•652; .being 


a11 of Paroe1183•1, section 4M•652. 
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LBGAL DESCRIPTION 


Parcel 185•1, section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land an4 


premises situate, lying and being in the City of Kanata, in the 


Regional Munioipallty of Ottawa-Carleton and in the Province of 


Ontario. 


BBZNG COMPOSED 01' all of BlOCJk 185 aa shown on a plan· 


registered in the Land Registry Offiae for the Land Titles 


Division of Ottawa-Carleton (No •. 4) ae Plan No; 4M•652; being 


all of Parcel 185•1, Seotion,4M•652. 







i 
i, 
; 
i 


i 
i 


! 
I 


I 
~. 
i 
I , 


Schedule A (Cont'd) Page 14 


>\," 
LEGAL DBSCRIPTXON 


Parcel 186•1, section 4M-652 


ALL AND SINGULAR that oertain parcel or traot of land an4 


premises situate, lying and being in the City of Kanata, in the 


Regional Muniolpaltty of Ottawa-c:arle.ton and in the Province of 


Ontario. 


BEING COMPOSBD OF all of Block 186 as shown on a plan 


registered in the Lan4 Registry Offio, ~or-the LJnd_Tltlee 


Division of Ottawa•<:arleton (No. 4) as Plan No. 4M•652; being 


all of· Paroel 186•1, Seotlon 4~•652, 
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LEGAL DESCRIPTION 


Part of Parcel 3-7, Section Maroh-3 


ALL AND SXNGULJ\R that certain parcel or tract of land and 


premises situate, lying and being in the city of xanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSED or 


FIRSTLY• Part ot Lots 5, 6 and 7 in concession 3 of the.T~wnship 


of Marah designated as Parts 1, 2 )in4 3 on a . t'eferenoe plan of 


survey deposited in the Land Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as .Plan 4R•65571 


SECOijDLY'a Part ot LOte 3, 4 and 5 in concession 3 of the 


Township of March designated as Parts a, 3, 4, s, 6, 7 and 8 on a 


reference plan of survey deposited in the Land Regisi;ey Office 


for the Land Titles Division of Ottawa-Carleton (No, 4) as Plan 


4R•66581 


THB SAID PARCELS being Part of Parcel 3•7, Section Maroh•3, 
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Schedule A (Cont'd) 


LEGAL DESCRIPTXON 


Part of Parcel 5-3, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipali'ty of ottawa-carleton and in the Province of 


Ontario. 


BBING COMPOSED OF Part of the Road Allowance as widened between 


Lots 5 and 6 in concession 3 as stopped up and closed by·sy-law 
. ' . 


16-88 of '?he corporation of the City of ICanata registered in the 


Land Registry Office for the Land Titles Division of ottawa-
' ~~aa-,J 


carleton (No. 4) as Instrument No. 59228 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-carleton (No. 4) as Plan 


4R-6557. 


TD SAID PARCEL laeing Part of Parcel 5-3, Section Maroh-2. 
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LEGAL DESCRIPTION 


Parcel 6-1, Section Marah-2 


ALL AND SINGULAR that certain parcel or traot of land and 


premieee situate, lying ana being in the City of Kanata, in the 


Regional Munioipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OJI' all of those parts of 1,ote 6 and 7 ;, 


~noession 2, of the ~ownsbip of March (n~w within the limits 


of the City of Kanata) 4eeignate4 as Parte 1; 2 an4 3 on a· 
' . 


reference ~lan of survey cteposi tad in ·the Land aegietry Officie 


for the Land ~itles Division of Ottawa-Carleton (No. 4) as Plan 


No. 4R•$04, ~eing all of Parcel 6•1, section Marah•2 • 
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~-
LEGAL DBSClUPTION 


Parcel s-1, section Marob•2 


ALL AND SINGULAR that certain parcel or tract of land an~ 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSED.Or all of those parts of Lots, Concession 2; of 
' . the Towns~ip of March (now within the limits of the City of 


Kanata) deeignate4 as Parts 1, l, 3, 4 and 5 on a reference 


plan of survey deposit•~ in'the Land Registry Office for the 


Land Titlea Division of Ottawa-Carleton (No. 4) as Plan No. 


4R•ll35, being all of Parcel 5•1, Section Maroh•2, 
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Schedule A (Cont'd) 


LEGAL DESCRifflON 


Part of Parcel 2-1, section March-2 


I 
1 


ALL AND SINGULAR that certain parcel or tract of land and 1 
premises situate, lying and being in the city of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4 1 Concession 


a and that part of the Road Allowance between concessions 2 and 3 


of the Township of March (as stollped up and closed by By-Law 32-


76 of the Corporatil1~~9:1'ownship of Maroh, registered as 


L.T. Instrument No. 27866q) designated as Parts 1, 9, 10 and 11 


on a Reference Plan of survey deposited in · the Land Registry 


Office for thJ Land Titles Division of ottawa-carleton (No. 4) as 


Plan No. 4R-6558. 


IJ.'HB SAID PARCEL being Part of Parcel 2-1, Sect.ion March-a •. 
f"v 
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LBGAL DESCRIPTION 


Part of Parcel 7•1, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Ottawa, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED or, 


FXRS'l'LY• all of those parts of ~ts 7 and a in ~oncession 3; 


of the Geographic Township of ~arch, designated as.Parts land 


2 on a Reference Plan of Sqrvey deposited in the Lan4 Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) 


as Plan 4R• 6556r 


SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 


Geographic Township of Marob, designated as Parts 1, 6, 13, 14, 


20 and 21 on a Reference Plan of survey deposited in tbe Land 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No, 4) as Plan 4R•36991 


THE SAID PARCEL being Part of Parcel 7-1, Section March 3, 


.••• ·• ~ ,:·•.:._':"-!-~'--:11.tl/l/tt"'1i",'U.,? .,•,u•: ,;.,,: •.. , ,.,:.t·••· .. 
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SCHEDULE 11B11 


BXQBSS LANDS DBDICATIONS 


Parklanc! 


Natural Environment Area 


Open Spaoe Buffers 


Walkway Links 


Total 


'·f,;=:,::•~v•.•. ••\u .. "{•• .. ·t,, •·- ...... :· .• ~-
, .... , ' 


• •,;,,,,~ /~••"""•• I . ' 1,.,,1,,. .. ...... ~~••, · ........ _ .... 


s.120 aores 


9.610 aorea 


28.870 aarea 


1.114 aorea 


44. 714 aares 
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SCHIJ)ULB "C" 


CURRBW.t' LANDS DIDXCATXON/DBSIGNATXON UQUlmpmN'l'S 


Parkland 


Goll Coul'ee 


: . Natural Bnvbonment Area 


·epe,s Space suffers 
. . 


Walkway Linlce 


.'l'otal 


,, 


53.139 aores 


11s.71s aoree 


28?. 745 aores 


·19.435 ·aoree 


7.198 °&0H8 


543.292 acres 
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Document General 
FOffll 4 - Lind Reglttrallon Rtfoffl'I Act, 198' 


(1) Registry 0 Land Tlllts (E (2) Page 1 of 14 pages 


(3)~ 
ldtnllflir(t) 


on 


Block Property 


Dollars$ 


Parcel 69-1 .in the Register for Section 
4M~, Parcels_ 126-l and 132-1_ in the Register 
for section 4M-65l.& Parcels ~183-l, .185-l :lffld 
l__ti:.1 in the Register for sectJon4M•652, 
Part of Parcel_ 3~ section March-3, Part 


New Prope,ty ldtntlflera 
of Parcel S-3 BeQtion March-2, Parcel:_ 5-1_ 
section March-2 and Part of Paree}, 2-1 _ • Section March-2, as more particularly 
escribed in Schedule :•A• on.pages·s to 14 


ltr.::=::n:::::------------tanneKed. - · · 
(b) Schedule for: (I) AedllCrtptlOn 


NewEaement 
Plan/Sketeh D 


Addltlonal 
Descrf Plfon gg PaftleS O Other Ill 


( ) Thlt Document provtdn •• follows: 


~he Corporation of the City of Kanata has an unregistered interest 
in the land registered in the name of Campeau Corporation. in 
respect of the lands registered as~Parcel 69-1 in the Register for 
Section 4M-Sl0, Parcels 126-1 and 132-1 in the Register for 
Section 4M-651, Parcels 183-1, J85•l and 186-1 in the Register for 
Section 4M-652, Part of Parcel 3•7 Section March-3, Part cf 
Parcel 5-3 section March-2, ,Parcel 5-1 Section March-2 and Part of 
Parcel 2-1 Section Maroh-2, as more particularly described 
in Schedule :· 0 A 11 on page S · to 14 annexed 
and hereby apply under section 74 of the Land Titles Ac:t_.for-"1'he 
entry of a Notic:e of an Agreement dated the 20th day of December, 
1988 , made between 'l'he Corporation of the City of Ranata and 
Campeau corporation in the register for the said pucels. 


I Continued on 8chedule D 
(8) Thll DOCUllltllt rt Ill to nlllUmtnl numlltr(I App 


Estate Ri ht Interest 
of unreg stered 


(10) Party(lff) (Set out Statua or Interest) 
Name(•) , 0ate of Slanatvre 


V i 0 


THE CORPORATION OF THE CITY OF 
• I t t t t I t t t I • I • I <I • I t • • • I • I I I I l I I I I I • I I t I I I I I I I . . . . . .. . . . . .. .. .. . . .. . .. . . . .. i?,.9.-r, r ~, 


David Silverson ! 
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. ~J\,'(;P. A~I.,"'~·~q~ . ... • ••• I ••••••• I ••••• I • • • • •••••• I ••••••••••• I •••• I •••• I' I I 


1>ft1::tce 150 Katimavik Road, Kanata, Ontario K2L 2N3 


(U) PattyClff) (8et out Statu& or Interest) 
Name(a) 


. Pl\t1J?il\Y. .~Q~f P.~'J'JPX .................... . 


Stgnatu,e(t) 


! 


Date ot Signature 
V PK D 


• • • • • • • • • • • • • • • • • • • • • • • • • It •••••••••••••••••• , •••••• ' •••••• ' ••••• " ••••••••••••••••••••••••• 
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(18) dl'ffl 
forsemce 320 Bay Street, 6th Floor, Toronto, Ontario M5H 2P2 


(14) Munlclpal Addrtll Of Property 


Not Assigned 


101f4C121MJ 


(15) Document Prepared by: 
Margaret E. Hill 
GOWLING & HENDERSON 
160 Elgin Street, 26th 
Ottawa, Ontario 
KlN 8S3 


•• 


Fees and Tax 
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'l'HlS AGREEMEN'l' made in triplicate this 29th day of 
December , 1988 


BETWEENa 


ANOa 


CAMPEAU CORPORATION, 
a bCidy corporate and politic 
incorporated under the laws of 
the Province of Ontario, 


. (hereinafter aalled "Cmnpeau") 


OF 'l'HE Ji'IRST PART 


THB CORPORATION OF 'l'HE CITY 0'8 l<ANATA, 


(hereinafter called "the City" 


OF 'l'HE SECOND . P~T 
\ 


Page 2 


WHEREAS Campeau and ~he City entered into an agreement 


dated the 10th day of June, 1985, the 11Golf C~ub Agreement" 


governing tbe impro~ement and operation by Campeau of ~he 


Xanata Golf Course (as defined in the Golf Club Avreement) on 


certain lands owned by Campeau situated in the City of Kanata, 


described in Schedule "A" to tJie Golf Club Agreemen1r (the 


"Original Lands"), 


AND WHER!AS lands in excess of the lands intended by 


the parties to be governed by the Golf Club Agreement were 


included in the Original Lande due to unavailability of precise 


legal descriptions, 


AND WHEREAS the City and Campeau have now determined 


the approximate location on tbe Ori9inal Lands of existing and 


proposed Kanata Golf Club boles and other amenities, 


AND WHEREAS Campeau and the City have agreed that the 


Golf Club Agreement should therefore now only apply to tbe 


lands described in Sohedule "A11 hereto, ( the "Current Lands"), 
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AND WHEREAS the Golf Club Agreement was registered 


against the Current Lands in the Registry Office for the Land 


'l'itles Division of Ottawa-Carleton (No. 4) on....the. ~ l day of 


pA,tM--c)r, 198( as Instrument No. &;cfocf~S, 


-. 


AND WHEREAS the City by Council Resolution has 


approved a concept plan submitted by Campeau describing 


generally the proposal for designation and development of the 


lands including the 18 h~le golf. course, ( the "Conaept Plan") a 


copy of which Concept Plan is retained in the offices of the 


Municipal Clerk of the City, 


ANJ> WHEREAS the City wishe~ to ensure th~t the 


obligations under tbo Golf Club ~greement in rospeot of the 


Current Lands are binding on,succeeeors in title of Campeau, 


NOW THERSFOU this Agreement witnesseth that for and 


in consideration of the sum of Ten Dollars ($10.00) and the 


mutual covenants oontaine4 herein, the City and Campeau hereby 
l 


agree as follows, 


1. Effective as of the date of execution hereof, the Golf 


Club Agreement and this Agreement shall apply only to the 


Current Lands. 


2. 'l'he City aclmowle4ges and agrees that as the Golf Club 


Agreement shall no longer apply to that portion of the Original 


Lands not included in the Current Lanae, (the "Excess Lands"), 


tbe City hereby releases the Excess Lands from the obligations 


under the Golf Club Agreement. 


3. Except as may otherwise be agreed, the 18 hole golf 


course and amenities shall be constructed in aoaordanae with 


the Concept Plan. 
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4. Any sale of the golf course (including lands and 


building) shall be subject to the purchaser entering iato an 


agreement with the City providing for the operation of the golf 


course in perpetuity and fo% the assumption of all other 


obligations of Campeau under the Golf Club Agreement and tbis 


Agreement. 


s. It is hereby agreed that the Golf Club Agreement and 


this Agreement shall enure to the benefit of and be binding 


upon the respective successors and assigns of Campeau and the 


City and shall run with an4 bind the Current Lands for the 


benefit of the Kanata Marahwood Lakeside Community. 


IN Wl~NESS WHEREOF the City and Campeau have hereunto 


affixed their corporate seals, attested by the Lands of their 
' 


authorized signing officers in that behalf. 


I 
SIGNED, SEALED & DELIVERED 
in the presence. ofa 


) 
) 
) 
) 


THE CORPORATION OF THE CITY .OF 
KANA.TA 


) • Pera 
) 
) 
) 
) 
) 
) 
) 
) 


Pera 


) 
) 
) 
) 
) 
) 


CAMPEAU CORPORATION 
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SCHEDULE •A• 


LtGAL DBSCRlPTlON 


Parcel 69•1, Section 4M-5l0 


.Page 5 


AL~ AND SINGULAR th~t certain parcel or tract of land and 


premises situate, lying and·being in the City of I<anata, in the 


Regional Municipality of Ottawa-Carleton and in the Urovince of 


Ontario. 


BEING COMPOSEO'OF all of Block 69 aa shown on a plan registered 


in the Land Registry Office for _the t,and ~itles Division of 


Ottawa-carleton (No. 4) as Plan No. ,4M•Sl0, being all of Parqel 


69•1, section 4M•510, 
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Schedule A (Cont'd) 


LEGAL DZSCRIPTlON 


Parcel 126-l, Section 4M•651 
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ALL ANO SING~AR that certain pa=cel or traot of land and 


premises situate, lying and being in the City of Ranata, in the 


Regional Municipality ot Ottawa-~rleton ana in the Province of 


Ontario. 


SEING COMPOSED OP all of Block l26'aB shown ·on a plan• 


registered in the Land Registry Office £or tbe Land ~itles 


t>ivision of Ottawa-Carleton (No._ 4)" as Pl&n No-. 4M•651~ being 


all of Parcel 126•1, section. ·4M•651. 
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Schedule A (Cont'd) 


LEGAL DESCRIP'l'lON 


Parcel 132-1, section 4M-65l 
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·~ 


AI,L AND SlNGtn,AR that ce~tain parael o~ tract of land and 


premises situate, lying a~4 bein9 in the City of Kanata, in the 


Regional Municipality of Ottawa-carleton and in the P~ovince of 


Ontario, 


BEING COMPOSED o, all of Block 132 as shown on a plan 


registered in tbe Land Registi-y Office for the'Lan~ Titles 


Division ot Ottawa-Carleton (No, 4) AS Plan No. 4M•65l, beJng 


all of Parael 132•1, Section ~M-651. 
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Schedule A (Cont'd) 


LEGAL OESCRIP~ION 


Parcel 183•1, Seotion 4M•652 


page s 


ALL AND ,SINGULAR that oertain parcel or tract of land and 


premises situate, lying ana bein9 in tbe City of Renata, in tbe 


Re9ional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OP all of Block 183 as shown on a plan 


registered in the. Z4n4 Registry Office for the Land Titles 
' Division of Ottawa-Culeton (No. 4) as Plan No. 4M•652; being 


all of Parcel 183-l, Section 4M-652. 
I• 
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Schedule A (Cont'd) 
. . _~ . 


LEGAL DESCRIPTION 


Parcel 185-l, Section 4M-652 
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ALL ANO SINGULAR tbat certain parcel or traot of land and 


premises situate, lying an4 being in the City of Ranata, in tbe 


Regional Municipality of Ottawa-carleton and in the Province of 


Ont~rio. 


BEING COMPOSED or all of Block 185 ae shown on' plan 


. registered in the Land Registry Office for the Land Titles 


Division of Ottawa•Co.i'leton (~o. 4) ae Plan No. 4M•6S2; being 
\ 


all of P~roel 185•1, Section 4M•652, 
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Schedu1e A (Cont 1 d) 


LBGAL DESClUFTION 


Parcel 186•1, Section 4M-652 
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ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata,· in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


. . 
BEING COMPOSED OF all of Block 186 as shown on a plan 


registered in the Land Regist~ Office for the Land Titles 
. . . 


Division of.Ottawa-Carleton (No. 4) as Plan No. 4M•6S2; being 


all of Parcel 186•1, Section 4M-652. 
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Schedule A (Cont 1 d) 


LEGAL DESCRXPJ'ION 


Part of Parcel 3•7, Section Maroh-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate1 lying and being in the City of Ranata, in the 


Regional Municipality of Ottawa-Carleton and in 1:he Province of 


Ontario. 


BEING COMPOSED OF 


fIRSTLYs Part of Lots 5, 6 and 7 in concession 3 of the Township 


of March designated as Parts 1, a and 3 on a referenoo plan of 
\ 


survey deposited in the Land Registry Office tor the Land Titles 


Division of Ottawa-Carleton (No. 4) as Plan 4R•6557r 


sscoNDLYa Pan· ot Lots 3, 4 and !5 in concession 3 of the· 


Township of March designated as Parts a, 3, 4, s, &, 7 and a on a· 
reference plan of survey deposited in the Land Registry o~tioe 


for the Land Titles Division of ottawa•carleton (No. 4) as.Plan 


4R•65581 


THE SAID PARCELS being Part of Parcel 3•7, section Maroh-3. 
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Schedu1e A (Cont'd) 
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LEGAL DESCRIP'l'l:QN 


Part of Parcel 5-3, section Maroh-2 


ALL ANl> SINGULAR that certain parcel or tract of land and 


premises situate, 1ying and being in the City of Kanata, in the 


Regional Municipality ot Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSBD OP Part of the Road Allowance as widened between 


Lots 5 and 6 in concession 3 as stopped up ed closed by By-law 


16-88 of The Corporation of the City of Kanata registered in the 


Land Registzy Office for' the Land ~ Division of Ottawa-. 


Carleton (No. 4) as Instrument No. = designated as Part ·4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land.Titles Division of Ottawa-Carleton (No. 4) as Plan 


4R-6557. 


'l'HB SAXD PARCEL be~ng Part of Parcel 5•3, Section Maroh-2. 
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LEGAL OBSCRIPTION 


Parcel s-1, Section Marcb-2 
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AL~ AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED 01 all of those parts of Lot 5, Concession 2, of 


the ~ownship of March (~ow within the limits of the City of 


Kanata) designated as Pa~te l, 2, 3, 4 an~ Son a reference 


plan of survey deposited in the ~and aegistry Office· for the· 


~and Titles Division of Ottawa-Carleton (No, 4) as flan No, 


4R•ll35, being all of Pa~cel 5•1, section March-2, 


no: u 
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Schedule A (Cont'd) 
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LEGAL DESCIUPTXON 


Part of Parcel 2-1, section Maroh-2 


ALL AND SINGULAR that certain parae1 or tract of land and 


premises situate, lying and being in the·a1ty1 of I<anata, in the 


Regional Municipality of Ottawa-Carleton and in tbe Province of 


Ontario. 


BEING COMPOSED OP all of those parts of Lots 3 and 4, Concession 


2 and that part of the Road Allowance between concessions 2 and 3 


of the Township of Maroh (as stopped up and closed by By-:t,aw. 32• ,, 


76 of the Corporation ot the Township of Maroh, .. registered as 


L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 


on a Reference Plan of Survey deposited in the Land Registry. 


Office for the Land Titles Division of Ottawa-Carleton (~o. 4) as 


Plan No. 4R-6558. 


~HB SAID PARCEL being Part of Parcel 2-1, Section March-a. 
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Block 69, PJan 4M-510 


s; City of Kanata, Regional Municipality of Ottawa-Carleton .. 


-~ • continued on Schedule A attached 


(l) 11111 
Doaument • Contains: 


CLUBLINK CA:flTAL CORPORATION, having an unregisteJ:ed estate, right, interest or~the lands 
descrlbed herein1hereby appliea under Section 71 of the Land Titles Act for the entry o~ n 
Agreement between Imasco Bnteiprises Inc., ClubLink Capital Coipomtion and The Coiporatlon o the City of 
Kanata in the register for the saidlands. 
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(12) PartyQta) tset out S1l1llt or lmemt) 
Name(a) Slgnatura(a) Da1$ of SIQna1u!e 


~ Y M 1 0 


cLUBLJNK CAPITAL coRPORATION<Assmnee.L._By~ --:;; .. -; ~~------i-.1927... .01Lo.l 
Justin eo I 


nave the authority to bind the Coiporatioo··-·•·h•-·-.... -....Vi~PresiJlent ands ... ·- " ! 


(14) MWllclpal Add!OM of Prope11y 
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(15) Dooument Prepared by: 


BLAU, CASSELS & GRAYDON 
Barristers and Solicitors 
Box 25, Commerce Court Weat 
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CLUBLINK ASSUMPTION AGREEMENT 


TIIlS AGREEMENT is made as ofNovember 1, I 996. 


BETWEEN: 


IMASCO ENTERPRISES INC. 


('Imasco') 


-and• 


CLUBLINK CAPITAL CORPORATION 


(the "Purchaser'') 


-and• 


THE CORPORATION OF THE CITY OF KANATA 


(the "City') 


A. Pursuant to the request from Campeau Corporation ("Campeau'') for an amendment 
to the Official Plan ofTheRegional Municipality of Ottawa-Carleton. Campeau and the City entered 
into an agreement dated May 26, 1981, governing the designation of certain lands within the 
Marchwood Lakeside Community as recreation and open space, which agreement was registered 
against title to lands legally <™Cribed in Schedule "A" thereto in the Registry Office for the Registty 
Division of Ottawa-Carleton (No. S) (the "LRO'') on Januw:y 8, 1982 as Instrument No. NS140350 
(now Land Titles No. L 1'286218 in respect ofpottions of the lands) and in the Registry Office for 
the Land Titles Division ofOttawa-Oirlton (No. 4) (the "LTO") on the same day as Instrument No. 
LT277799 (the "1981 Agreement;. 


B. Campeau and the City subsequently entered into a further agreement dated 
December 20, 1988 addressing issues in the 1981 Agreement, which agreement was registered 
against title to the lands described in Schedule "A" thereto in the LRO (No. 5) on March 21, 1989 
as Instrwnent No. N480080 and in the L TO on March 21, 1989 as Instrument No. L 1606427; 


C. The agreements referred to in Recitals A and B above are herein collectively called 
the "Forty Percent Agreement"; 


D. Campeau and the City entered into an agreement dated June 10, 1985 (the "1985 
Agreement'') governing the improvement and operation by Campeau of the Kanafa Golf Colll'SC (as 
defined in the 1985 Agreement) on certain lands owned by Campeau situated in the City of Kanata 
described in Schedule "A" to the 1985 Agreement The 1985 Agreement has been registered against 
the lands described in Recital B below in the L TO on March 21, 1989 as Instrument No. LT606425; 


E. Campeau and the City have subsequently entered into a further agreement dated 
December 20, 1988 addressing issues in the 1985 Agreement, which agreement bas been registered 
against the lands described in Schedule "A" thereto on March 21, 1989 in the L TO as Instrument No. 
LT606426; 


F. The agreements referred to in Recitals D and E above are herein collectively called 
the "Golf Club Agreement"; 


-
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G. Pursuant to an agreement of purchase and sale dated as of Febrwuy 24, 1989, 
Campeau sold and assigned and Genstar Development Company Eastern Ltd. ("Genstar") 
pwchased all ofCampeau's right, title and interest in and to all of the lands which are subject to the 
Forty Percent Agreement and the Golf Club Agreement, which pun:base was completed with the 
registration of a transfer/deed from Campeau to Genstar in the LTO on March 30, 1989 as 
Instrument No. L T607362; 


H. Pursuant to the triparite assumption agreement (the "Genstar Assumption 
Agreement"), between Campeau, Genstar and the City registered in the LTO on March 30, 1989 
as Instrument No. LT60739S, Campeau assigned to Genstar and Genstar assumed the obligations 
of Campeau under: 


(a) the Forty Percent Agreement; and 


(b) the Golf Club Agreement, 


and Genstar covenanted directly with the City in respect of the obligations assumed thereunder; 


I. The City, in the Genstar Assumption Agreement, released Campeau from its 
obligations under the Forty Percent Agreement and the Golf Agreement, and wai\led its right of first 
refusal contained in Section 5(3) of the 1981 Agreement; 


J. Pursuant to an asset purchase agreement dated as of August 6, 1996 (the "Purchase 
Agreement"), Genstar agreed to sell and assign and Clublink Properties Limited ("Properties'') 
agreed to purchase, among other things, all of Genstar's right, title and interest in and to all of the 
lands forming the Kanata Lakes Golf & Country Club, which lends are more particularly described 
in the attached Schedule "A" (the "Golf CoUJ'Be Lands''), On closing, Properties directed that title 
to the Golf Course be taken by its subsidiary, the Purchaser; 


K. The Golf Course Lands fonn part of the lands that are the subject of the Forty Percent 
Agreement and the Golf Club Agreement; 


L. The Forty Percent Agreement and the Golf Club Agreement require that, on the sale 
of the lands against which those agreements are registered, the Purchaser shall execute an agreement 
with the City agreeing to be bound by the covenants and obligations therein; 


M. The City has agreed to waive its right of first refusal contained in Section 5(3) of the 
1981 Agreement subject to the Purchaser assuming such obligations; 


N. Imasco and Genstar have amalgamated under the Canadian Business Corprations Act 
to continue as and under the name oflmasco pursuant to Articles of Amalgamation effective January 
1, 1997 (the "Amalgamation"), notice of which was registered in the LTO on January 7 7"A. , 
1997aslnstrumentNo. N2..o 4 .st; ·and 


0. At the request oflmasco and the Purchaser, the City has agreed on or before June 30, 
1997 to review the Forty Percent Agreement and the Golf Club Agreement to detennine, acting 
reasonably, if the Purchaser's obligations to assume such agreements may be limited to the Golf 
Course Lands and if Imasco may be released for those obligations under such agreements that were 
assumed by the Purchaser. 


NOW THEREFORE TIIlS AGREEMENTWITNESSETH that in consideration 
ofSI0.00 and other good and valuable consideration now paid by each of the parties hereto to each 
of the other parties (the receipt and sufficiency of which is hereby acknowledged), the parties hereto 
covenant and agree as follows: 


016lOU.Ol 
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I. Amal1amation: Imasco assumes and agrees to be bound by and perfo!Dl all of the 
covenants, liabilities and obligations of Oenstar under the Forty Percent Agreement 
and the Golf Club Agreement and the parties hereto acknowledge that the 
Amalgamation has the effect of vesting in lmasco the rights and benefits arising out 
of the Forty Percent Agxcement and the Golf Club Agreement and subjecting Imasco 
to all of the duties and covenants arising therefrom. 


2. Assipment: Imasco hereby assigns, transfers and sets over unto the Purchaser, as 
of the date hereof, for its sole use and benefit, all oflmasco's right, title and interest ' 
in and to the Forty Percent Agreement and the Golf Club Agreement to the extent 
they relate to the whole or any part of the Golf Course Lands, together with all 
benefits and advantages to be derived therefrom and all covenants and agreements 
in connection therewith, save and except for the rights and benefits contained in 
Section 9 of the 1981 Agreement, to have and to hold the same to the Purchaser and 
its successors and assigns. 


3. Assumption; The Purchaser hereby assumes, e.s of the date hereof, all oflmasco's 
liabilities and obligations under and in respect of the Forty Percent Agreement and 
the Golf Club Agreement. The PurchaBer covenants and agrees with lmasco and the 
City: 


(a) to make payment or otherwise perform such liabilities and obligations in 
accordance with the provisions of the Forty Percent Agreement and the Golf 
Club Agreement; and 


(b) that from and after the date hereof, every covenant, proviso, condition and 
stipulation contained in the Forty Percent Agreement and the Golf Club 
Agreement shall apply to and bind the Purchaser in the same manner and to 
the same effect as if the Purchaser had executed the same in the place and 
stead of Campeau or Imasco. 


4. City Acknowledeement; The City acknowledges and consents to the assignment 
and assumption herein contained and waives the right of first refusal contained in 
Section 5(3) of the 1981 Agreement (the "Option") with respect to the sale to the 
Purchaser. 


5. QJlti!m: The City consents to the transaction of purchase and sale provided for in the 
Purchase Agreement provided that nothing herein shall derogate from or cancel the 
City's Option upon any subsequent sale of the Golf Course by the Purchaser. The 
Purchaser acknowledges and confilDls that the Option shall continue to be in effect, 
and shall bind the Purchaser on any subsequent sale by the Purchaser as aforesaid 
notwithstanding the City's consent to the transaction as aforesaid. 


6. lndemnHy: TI1e Purchaser covenants with lmasco that the Purchaser will, at all times 
hereafter, well and truly save, defend and keep harmless and fully indemnified 
Imasco from and against all losses, costs, charges, damages and expenses which 
Imasco may, at any time or times suffer, be at or be put unto for or by reason or on 
account of any claims or demands whatsoever arising under, :from or out of any 
breach of the Purchaser's covenants herein. 


7. Covenants of the City: The City covenants with the Purchaser to perform all of the 
covenants and obligations of the City under the Forty Percent Agreement and the 
Golf Club Agreement. The City represents and warrants that as of the date hereof 
there is no default on the part oflmasco under the Forty Percent Agreement or the 
Gold Club Agreement. 


8. Supplementeiy Aireement: Despite the assumption by the Purchaser and the lack
of a release of Imasco in respect of the liabilities and obligations referred to in 
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Section 2 above, the City acknowledges that iflmasco reviews the 40% Agreement 
and the Golf Club Agreement in ordcl to identify those liabilities and obligations that 
apply to the Golf Course Lands, and the Purchaser, acting ICMOnably, finds Imasco's 
identification to be acceptable, then the City will, acting reasonably and in good 
faith, review such identification, and upon being satisfied that those liabilities and 
obligations under those Agreements have been appropriately identified. will enter 
into a supplementary agreeµicnt with the Purchaser and Imasco prepared by the 
Purchaser and Imasco at their cost in which the Purchaser assumes only those 
liabilities and obligations so identified and Imasco is released from them as of the 
date of this Agreement. 


The parties shall endeavour to proceed on the above basis expeditiously, with a view 
to concluding the supplemental agreement by no later than approximately June 30, 
1997. Imasco and the Purchaser shall be responsible for any out-of-pocket costs of 
the City that the City requires to be paid in connection with the above up to a 
maximum of$2,SOO.OO. 


9. Gol(Coune: Imasco covenants and agrees with the City and ClubLink to insert in 
all agreements of purchase and sale for lots and blocks still owned by Imasco that 
adjoin any part of the Golf Course Lands or are within 100 metres of any limit of the 
Golf Course Lands the following: 


(a) The Purchaser acknowledges that the property being purchased abuts or is in 
the vicinity of the golf course that is owned by ClubLink Corporation or an 
affiliate· of it ("ClubLink") and the Purchaser for himself, his heirs, 
executors, administrators, sucressors and assigns covenants and agrees that 
he will not claim against or sue the City of Kanata, ClubLink or Imasco for 
any property damage or personal injury of any kind suffered by the Purchaser 
es a result of activities on the golf course by any useis. Moreover, the 
Purchaser agrees to indemnify and save harmless the City, ClubLink and 
Imasco from all claims or suits brought against it for property damages or 
personal injury of any kind by any person or persons who sustain such 
damage or injury while on the property being purchased. 


(b) The Purchaser acknowledges l!Ild agrees that the covenants and agreements 
made herein are for the benefit of the City of Kanata, ClubLink and Imasco 
and are actionable by the City, by ClubLink and by Imasco and their 
respective successors and assigns against the Purchaser, his heirs, executors, 
administrators, successors and assigns; and 


( c) The Purchaser further covenants that in any further Sllle or transfer of the 
within lands, the transfer/deed shall contain the same acknowledgements, 
covenants or agreements by the new Purchaser or transferor as are hereby 
given by the Purchaser or transferor as are hereby given by the Purchaser 
including the agreement by the new Purchaser or transferor to exact the same 
acknowledgements, covenants and agreements from the new Purchaser. 


10. Qpen Space Lands: If the City is required under Section 9 of the 1981 Agreement · 
to reconvey any land (because, as provided for more particularly in such Section 9, 
such land ceases to be used for recreational and natural environmental purposes by 
the City), then the City shall notify the Purchaser of such conveyance prior to 
delivering it to Imasco or as Imasco may direct. 


11. Qpen Spaee Landa: The parties to this Agreement acknowledge and agree that 
nothing in this Agreement alters the manner in which approximately 40% of the total 
development area of the "Marchwood Lakeside Community" is to be left as open 
space for recreation and natural environmental purposes (the "Open Space Lands")· · 
as referred to in Section 3 of the 1981 Agreement, so that the calculation of the Open 
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Space Lands will continue to include the area of the Oolf Course Lands incl~ 
without limiJation, any area occupied by any building or other mcility ancillacy to the 
golf course and country club located now or in the.future on the Golf Course Lands. 
If the use of the Oolf Course Lands as a golf COIIISC or otherwise as Open Space 
Lands is, with the agreement of the City, terminated, then for determining the above 
40% requirement, the Golf Course Lands shall be deemed to be and remain Open 
Space Lands. 


12. Snfflll§Ol'Jf@Ud Agjgns: This Agreementshallenuretothe benefit of and be blndmg 
upon the parties hereto and their respective sucoessors and assigns. 


13. Cognterpa,u: This Agreement may be executed in any number of cowterpans and 
all such counterparts shall for all purposes constitute one agreement, binding on the 
parties hereto, provided each party hereto has executed at least one counterpart. and 
each sball be deemed to be an original, notwithstanding that all parties are not 
signatory to the same counterpart. 


IN WITNESS WHEREOF the parties hereto have executed this Agreement 


!MASCO ENTERPRISES INC. 
By:. _________ _ 


Name: James Hammenneister 
Title: Authorized Signing Officer 


By._·----------
Name: Sharon Byolfson 
Title: Authorized Signing Officer 


YWe have authority to bind the Col])Oration. 


CLUBLINK CAPITAL CORPORATION 


' 
By:_~-----------Name'nnidis 


Title: Vice-President and Secretary 


I have authority to bind the Corporation 


THE CORPORATION OF THE CITY OF. 
KANATA 
By:, _________ _ 


Name: 
Title: 


els 


By: _________ _ 


Name: 
Title: 


I/We have authority to bind the Corporation 


Schedule "A" - Golf Course Lands 
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Space Lands will continue to include the area of the Golf Course Lands including, 
without limitation, any area occupied by any building or other facility~ totbe 
golf coUJSe and country club located now or in !he future on the Golf Course Lands. 
If the use of the Golf Course Lands as a golf course or otherwise as Open Space 
Lands is. with the agreement of the City, tennlnated, then for determ.ining the above 
40¾ requirement, the Golf Course Lands shall be deemed to be and remain Open 
Space Lands. . 


12. Sucmom and Agliw,: This Agreement shall enure to the benefit of end be binding 
upon the parties hereto and their respective successors and assigns. 


13. CouofeQ>am; This Agreement may be executed in·any numberofcountetparts and 
all such counteiparts ahall for all purposes constitute one agreement, binding on the 
parties hereto, provided~ party hereto has executed at least one counte?part, end 
each shall be deemed to be an original, notwithstanding that all parties are not 
signatory to the same countetpart. 


IN WITNESS W)JEREOF the parties hezeto have executed this Agreement. 


SchedulenA" • Golf Course Lands 
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By: 


I/We have authority to bind the Corporation. 


CLUBLINK CAPITAL CORPORATION 
By:. _________ _ 


Name: Justin Connidis 
Title: Vice-President and Seaetary 


I have authority to bind the Corporation 


THECORPORATIONOFTHECITVOF 
KANATA 
By: _________ _ 


Name: 
Title: 


els 


By: __________ _ 


Name: 
Title: 


JJWe have authority to bind the Corporation 
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Space Lands will continue to include the area of the Oolf•Course Lands including, 
without liml!AliOJI, my area occupied by any bulldlng or other facili1y anoillasy to the 
golf coUISOand counfry club located now or in the futute on the Oolf Comse Lands. 
If the use of the Oolf Colll'Se Lands· 1111 a golf course or otherwise as Open Space 
Lands is, wlth the agreement of the City, tmDated, then for determining the above 
40% requirement, the Oolf Coul$l Lands shall be deemed to be and remain Open 
Space Lands. 


surreswv @4 AgJgna: ThisAgreementsh.all enweto the benefit of and be binding 
upon the parties hereto and their respective sue<iessors and assigns. 


Couuceqwp; This Agreement may be executed in any nwnbef of oounteiparls and 
all such counw.rpw shall for all pwposes constitute one agreement, bindiJls on 1111, 
parties hereto, provided each party hereto bas executed at least one counteiplll't, and 
each shall be deemed to be an original, notwithstanding that all parties aro not 
signatocy to the same counterpart. · 


IN WITNESS WHEREOF the parties hereto have executed this Agreement. 


IMASCO ENTERPRISES INC, 
By: ________ __,._ 


NIIIile: 1ames Hammermeister 
Title: Authorized Signing Officer 


By: _________ _ 


Name: Sharon Eyolfllon 
Title: Authorized Signing Officer 


J/We have authority to bind the Corporation. 


CLUBLINKCAPITAL CORPORATION 


By;. _________ _ 


Name: Justin Connidis 
Title: Vice-President and Secrctasy 


I have authority to bind the Corporation 


_--~els By:~t~=-
1itle: 0.11'1 C-i.e:tJ:'._ 


I/We have authority to bind the Corporation 


· Schedule "A" • Golf Course Lands 
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SECONDLY: 


TIIlRDLY: 


FOURTHLY: 


FIFTHLY: 


SIXTHLY: 


SEVENTHLY: 


EIGHTIILY: 


Sehedule"A" 


PIN 04S12-0640(L1) 
Block 126, Plan 4M-6SI 


PIN 04513-0091 (L1) 
Block 132,Plan4M-6Sl. 


PIN 04S11-0214 (L1) 
Block 183, Plan 4M-652. 


PIN 04511-0700 (L 1) 
Part Block 184, Plan 4M-652, being designated as Part 2 on Plan 4R• 7217. 


PIN 04511-0659 (L1)' 
Block 185, Plan 4M-6S2. 


PIN 04511-0658 (L1)' 
Block 186, Plan 4M-652, 


f•'·. 


PIN 04512-035¼ (l.1) ', . . .. 
Block 160, Pfan~M-739. 


.... ,··-· ., .. ': 


NINTHLY: PIN 04511-0'1,79:(L1) 
Block 76, Plsb 4M-741. 


·1 . 


' TENTIILY: PIN 04512-07~.0(L1) . .. 
Block 76, Plan, 4M-828, save and except Plan 4M-~25. 


ELEVENTHLY: PIN 04Sl2-0140(LT) ... 
Block 1, Plan 4M-881, save and exceptfor(l) Plan 4M-92S; and (ii) Parts I, 2, 3, 
4, Sand 6, inclusive, on Plan 4R-12476. 


TWBLFTHLY: PIN 04512-0683 (L1) 
Block SS, Plan 4M-883. 


THIRTEENTHLY: PIN 04512-0676(1.1) 
Block S6, Plan 4M-883, save and except for Part 7 on Plan 4R-12476. 


FOURTEENTHL Y: Part of PIN 04511-1007 (L1), 
Part of Lots S and 6; Concession 3 and part of the road allowance between Lots S 
and 6, Concession 3 of the geographic Township of March designated as Part 2, 
Plan 4R-7987. 


FIFTEENTHLY: PartofPIN04511-1003(L1) • 


SIXTEENTHLY: 


Part of Lot 6, Concession 3, designated as Part I, Plan 4R-7987. 


PIN 04S1 l-1002(L1) 
Part road allowance as widened between Lots 5 and 6, Concession 3 of the 
geographic Township of March, being that part of Beaverl>rook Road and 
Richardson Sido Road (as stopped up and closed by LTSS2228) being designated 
as Part 4, Plan 4R-6S57. 


SEVENTEENTHLY: PIN04S12-0358(L1) 
Part Block 192, Plan 4M-6S2, designated as Part 2, Plan 4R-72S9. 


\0 
0169718.01 
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