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PART I - OVERVIEW 

1. This case concerns the application of the rule against perpetuities and the prohibition on a 

municipality granting planning approvals in exchange for consideration. At issue is a 40-year old 

agreement which gives the City of Ottawa a contingent right to acquire land and was entered into 

as a quid pro quo for an Official Plan Amendment. The Application Judge found the agreement 

to be valid. ClubLink Corporation ULC appeals. 

2. ClubLink owns and operates a private golf course in Ottawa. The golf course and many 

of the lands surrounding it used to be owned by Campeau Corporation. Campeau wanted to 

develop the lands. In 1981, in order to obtain an Official Plan Amendment for the development, 

Campeau entered into an agreement with the former City of Kanata whereby it agreed to operate 

the golf course “in perpetuity”, failing which it would convey the golf course lands to Kanata for 
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free. ClubLink accepted an assignment of the agreement when it purchased the golf course in 

1997. 

3. The popularity of the golf course has significantly declined, and ClubLink is exploring 

the possibility of redeveloping the land into a residential community. The City commenced an 

application in the Superior Court of Justice for, among other things, a declaration that the 1981 

agreement is valid and enforceable, in order to prevent ClubLink from proceeding with the 

potential redevelopment. 

4. The Application Judge granted that declaration requested by the City, but not others. The 

granting of that declaration was the result of two fundamental errors.  

5. First, the Application Judge failed to properly apply the rule against perpetuities. The 

1981 agreement gives the City a contingent interest in the golf course lands, and that interest 

failed to vest within the required 21-year period. The provision entitling the City to a conveyance 

of the land is thus void. The Application Judge erroneously concluded that the agreement did not 

give the City an interest in land. In doing so, the Application Judge failed to properly determine 

the intent of the parties, ignored (and failed to even mention) their express intention that the 

agreement would “run with and bind” the lands, and failed to follow controlling jurisprudence 

from the Supreme Court of Canada and this Court. Indeed, the Application Judge found that 

there was “no doubt” that the agreement gave the City a contingent interest, but still wrongly 

concluded that the rule against perpetuities did not apply. 

6. Second, the Application Judge misapplied the law regarding fettering of a municipality’s 

planning discretion. The Supreme Court has made clear that a municipality cannot grant planning 

approvals in exchange for consideration absent specific statutory authority. The regional 
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municipality in existence in 1981 agreed to grant the needed Official Plan Amendment as a quid 

pro quo for, among other things, Campeau’s agreement to operate the golf course in perpetuity. 

There was no statutory authorization for such consideration. The Application Judge misdirected 

himself on the law and found there not to have been any fetter of the region’s discretion based on 

irrelevant factors. 

7. If left undisturbed, the Application Judge’s decision has the effect of allowing the City’s 

contingent interest in the golf course to sterilize the lands for any other use in perpetuity, 

potentially preventing the golf course from undergoing any development whatsoever. This is 

exactly the sort of result the rule against perpetuities is meant to prevent. Further, the Application 

Judge’s approach to the law of fettering introduces such significant loopholes to the prohibition 

on granting planning approvals for consideration that the prohibition will all but cease to exist.   

PART II - SUMMARY OF FACTS 

(i) Campeau’s Development Proposal 

8. In 1979, Campeau owned 1400 acres of farmland and green space in Kanata. The land 

included a nine-hole golf course. Campeau proposed to develop most of the land for residential 

use. 

Application Decision, at para. 10 [Appeal Book and Compendium 

(“ABC”), Tab 3, p. 14] 

9. At the time, Kanata was a lower-tier municipality situated within the Regional 

Municipality of Ottawa-Carleton. Campeau required amendments to the official plans for both 

Kanata and the Region in order to pursue its development plans. 

Application Decision, at para. 11 [ABC, Tab 3, p. 14] 
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10. In 1980, Campeau began meeting with the councils for both Kanata and the Region to 

gain support for its development concept. Part of Campeau’s proposal was that it would preserve 

up to 40% of the “attractive portions” of its land as open green space. This was far more than the 

5% that Kanata or the Region could require Campeau to dedicate as parkland as a condition of 

approval of a plan of subdivision.  

Application Decision, at para. 12 [ABC, Tab 3, p. 14] 

11. Campeau advised Kanata and the Region that it would preserve 40% of the land as open 

space on the condition that the official plans were amended as Campeau required.  

Application Decision, at para. 13 [ABC, Tab 3, p. 14] 

(ii) Kanata Lobbies Region for Amendment 

12. Kanata agreed to amend its official plan for Campeau’s development. It also lobbied the 

Region to amend the Region’s official plan. On January 27, 1981, Kanata council passed a 

resolution supporting Campeau’s application for an amendment to the Region’s official plan. 

Application Decision, at para. 14 [ABC, Tab 3, p. 15] 

13. Kanata urged the Regional Planning Committee to recommend approval of the Official 

Plan Amendment. Kanata’s mayor, Marianne Wilkinson, was a member of the Regional 

Planning Committee, and encouraged the Committee to support the Official Plan Amendment. 

Application Decision, at para. 14 [ABC, Tab 3, p. 15] 

January 15, 2020 cross-examination of Donald Kennedy, at pp. 3-

5, qq. 2-4, 7-10, 16-19 [ABC, Tab 7, pp. 84-87] 

14. The Regional Planning Committee met to discuss the matter on April 28, 1981. The 

Regional Chairman noted that the proposal to operate the golf course “in perpetuity” was a 

“major selling point”, and that he was not in favour of committing to the Official Plan 
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Amendment until there was a “resolution or quid pro quo arrangement which would ensure that 

the community interests were protected.” 

Application Decision, at para. 14 [ABC, Tab 3, p. 15] 

15. Over planning staff’s objection, the Regional Planning Committee recommended

approval of the Official Plan Amendment, on the condition precedent that Campeau and Kanata 

“conclude an agreement that provides for approximately 40% open space in the area of 

Marchwood-Lakeside Communities and the agreement be concluded prior to the By-law being 

approved by Regional Council”. 

Application Decision, at para. 14 [ABC, Tab 3, p. 15] 

Minutes of April 28, 1981 Meeting of Planning Committee, 

attached as Exhibit “A” to the November 27, 2019 Affidavit of 

Paul Henry (“Henry Affidavit”) [ABC, Tab 10, pp. 97-100] 

16. On May 26, 1981, Campeau and Kanata executed the agreement required by the Region

(the “1981 Agreement”). Regional council voted in favour of the Official Plan Amendment 

promptly thereafter, permitting the development of residential uses on most of Campeau’s lands. 

Application Decision, at para. 14 [ABC, Tab 3, p. 15] 

(iii) The 1981 Agreement

17. The 1981 Agreement confirms the principle that “approximately forty (40%) percent of

the total development area… shall be left as open space for recreation and natural environmental 

purposes”. These lands included an 18-hole golf course, storm water management lands, natural 

environmental areas and land for park purposes. 

Notice of an agreement dated May 26, 1981 between Campeau 

Corporation and The Corporation of the City of Kanata registered 

as Instrument No. NS140350 on January 8, 1982 (the “1981 

Agreement”) at s. 3, attached as Exhibit “F” to the October 24, 

2019 affidavit of Eileen Adams-Wright (“Adams-Wright 

Affidavit”) [ABC, Tab 12, p. 111]  



6 

18. The storm water management lands, natural environmental areas and land for park

purposes were all to be conveyed to Kanata at no cost once the specific areas were capable of 

definition. The park lands were to be conveyed pursuant to the Planning Act. 

1981 Agreement, ss. 6-8 [ABC, Tab 12, p. 112] 

19. The golf course lands were to stay with Campeau, on the condition that they “shall be

operated by Campeau as a golf course in perpetuity”. If Campeau ceased operating the golf 

course, it was required to convey the golf course lands to Kanata: 

In the event that Campeau desires to discontinue the operation of 

the golf course and it can find no other persons to acquire or 

operate it, then it shall convey the golf course (including land and 

buildings) to Kanata at no cost… 

1981 Agreement, ss. 5(1), (4) [ABC, Tab 12, pp. 112-113] 

20. The City is required to operate the golf course in order to accept a conveyance of it.

Section 5(4) goes on to specify that: 

… if Kanata accepts the conveyance, Kanata shall operate or cause 

to be operated the land as a golf course subject to the provisions of 

paragraph 9. 

1981 Agreement, ss. 5(4) [ABC, Tab 12, p. 112] 

21. With the exception of the park lands, dedicated pursuant to the Planning Act, s. 9 of the

1981 Agreement requires the City to reconvey to Campeau any lands that cease to be used to 

their intended purposes. The provision states: 

In the event that any of the land set aside for open space for 

recreation and natural environmental purposes ceases to be used 

for recreation and natural environmental purposes by Kanata then 

the owner of the land, if it is Kanata, shall reconvey it to Campeau 

at no cost unless the land was conveyed to Kanata as in accordance 

with Section 33(5)(a) or 35b of The Planning Act. 

1981 Agreement, ss. 5(5), 9 [ABC, Tab 12, p. 112-113] 
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22. On December 20, 1988, Campeau and Kanata entered into an agreement (the “1988

Agreement”) identifying the specific lands to which the 1981 Agreement applied. The 

Application Judge ignored s. 7 of the 1988 Agreement, which states: 

It is hereby agreed that the [1981 Agreement] and this Agreement 

shall enure to the benefit of and be binding upon the respective 

successors and assigns of Campeau and the City and shall run with 

and bind the Current Lands for the benefit of the Kanata 

Marchwood Lakeside Community. 

Application Decision, at para. 26 [ABC, Tab 3, p. 18] 

Notice of an Agreement dated December 20, 1988 between 

Campeau Corporation and The Corporation of the City of Kanata 

registered as Instruments No. 480080 & LT 606427 on March 21, 

1989 (the “1988 Agreement”), at s. 7, attached as Exhibit “J” to 

the Adams-Wright Affidavit [ABC, Tab 13, p. 129]  

(iv) ClubLink Acquires the Golf Course

23. A predecessor company to ClubLink acquired the golf course lands in January 1997, and

assumed all of Campeau’s liabilities and obligations under the 1981 Agreement. In 2001, Kanata 

and the Region were dissolved and replaced with the City of Ottawa. 

Application Decision, at paras. 31, 34 [ABC, Tab 3, p. 19] 

(v) Declining Popularity of the Golf Club

24. ClubLink has owned and operated the Kanata Golf and Country Club since 1997. It is a

private club. As of November 2019, membership was at approximately 70% of capacity. 

Entrance fees had fallen from $22,500 in 2005 to $9,000.  

Application Decision, at paras. 36-37 [ABC, Tab 3, p. 20] 

(vi) ClubLink Explores Redevelopment Options

25. On October 8, 2019, ClubLink submitted planning applications for a zoning by-law

amendment and approval for a plan of subdivision to permit the redevelopment of the Golf Club 
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lands for residential and open space purposes. As found by the Application Judge, ClubLink did 

not desire to discontinue operating the golf course, but was simply considering its options. 

Application Decision, at para. 41 [ABC, Tab 3, p. 20] 

26. ClubLink’s planning applications envision the redevelopment of the Golf Club lands for

single-family homes, townhouses and other medium-density housing, as well as significant 

amounts of new, permanent publicly accessible green space - much more than is currently 

available to the public. 

Application Decision, at para. 42 [ABC, Tab 3, p. 21] 

(vii) The Application Decision

27. In the underlying application, among other things, the City sought declarations that: (i)

the obligations in the 1981 Agreement remained valid and enforceable; and (ii) if the City 

accepted a conveyance of the golf course lands pursuant to s. 9 of the 1981 Agreement, it did not 

have to reconvey those lands to ClubLink if it used them for recreation and natural 

environmental purposes but did not operate a golf course upon them. 

28. ClubLink argued, among other things, that the obligations in the 1981 Agreement were

unenforceable because: (i) the conveyance obligations contained in the 1981 Agreement were 

contrary to the rule against perpetuities, and could not be severed from the rest of the agreement; 

and (ii) the 1981 Agreement was invalid as an illegal fetter on Kanata’s and the Region’s 

planning authority.  

29. The Application Judge held that the 1981 Agreement was valid and enforceable. He

further held that the City must have a good faith intention of operating the golf course in order to 
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accept a conveyance of those lands, but was free to cease operating a golf course immediately 

thereafter, so long as it uses the lands for recreation and natural environmental purposes. 

30. Specifically, the Application Judge rejected ClubLink’s arguments that the 1981 

Agreement was unenforceable as follows:  

(a) he found that the rule against perpetuities did not apply because the conveyance 

rights contained therein did not create any interests in land, but were mere 

contractual rights; and 

(b) he found that neither Kanata nor the Region had fettered their planning discretion 

because, among other reasons, the Region was neither a party to the 1981 

Agreement nor the final approval authority for Official Plan Amendments, and 

there was nothing “inappropriate or nefarious in the provisions of the 1981 

Agreement”. 

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES 

31. The Application Judge erred in finding that: (i) the rule against perpetuities does not 

apply to the 1981 Agreement; (ii) the Region did not fetter its planning discretion by requiring 

Campeau to enter into the 1981 Agreement; and (iii) if the City receives a conveyance of the golf 

course lands, it is free to cease operating the golf course thereafter without reconveying the lands 

to ClubLink. 
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A. 1981 AGREEMENT VIOLATES RULE AGAINST PERPETUITIES 

32. The rule against perpetuities limits the duration of contingent interests in property. A 

property interest is “contingent” if it has not yet vested, but will vest if and when a future event 

occurs. The rule against perpetuities requires a contingent property interest to vest within the 

perpetuity period. Pursuant to ss. 3 and 4(1) of the Perpetuities Act, if an interest does not vest 

within that time, it becomes void. 

Sutherland Estate v. Dyer (1991), 4 O.R. (3d) 168 (Gen. Div.), 

1991 CarswellOnt 689, at paras. 11-13 [ClubLink Book of 

Authorities (“BOA”), Tab 1] 

Perpetuities Act, R.S.O. 1990, c. P.9, ss. 6(1) and (3) 

33. As found by the Application Judge, the applicable perpetuity period in this case is 21 

years from the date of the 1981 Agreement. As more than 21 years have elapsed since that date, 

any contingent property interests contained in the 1981 Agreement are void. Further, and in any 

event, more than 21 years has elapsed since the 1988 Agreement. 

34. The issue before the Application Judge was whether ss. 5(4) and 9 of the 1981 

Agreement create contingent interests in land, or whether they are mere contractual rights. There 

is no dispute that if these sections create contingent interests in land, they are void. 

35. The Application Judge correctly recognized that he was required to determine whether 

the parties to the 1981 Agreement intended to create contingent interest in land. However, in 

determining that intent, he made several errors: (i) he failed to consider the intention of ss. 5(4) 

and 9 (the provisions that create the contingent interests in land); (ii) he failed to consider the 

1988 Agreement, which specifies that the 1981 Agreement shall run with the land; and (iii) he 

failed to apply binding jurisprudence from the Supreme Court of Canada and this Court. 
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(i) Application Judge failed to consider intent of ss. 5(4) and 9 

36. To determine whether ss. 5(4) and 9 of the 1981 Agreement violate the rule against 

perpetuities, the Application Judge had to resolve whether the provisions were intended to create 

contingent interests in land, or mere contractual rights? If the former, the rule against perpetuities 

applies and ss. 5(4) and 9 would be void.  

37. The Application Judge failed to address this dichotomy. Instead of determining the intent 

of ss. 5(4) and 9, he expressly and repeatedly focused on the purpose of the 1981 Agreement as a 

whole. This was an error of law that caused him to ignore the issue before him and improperly 

describe ss. 5(4) and 9 as mere “alternative” provisions aimed at preserving the “true intent” of 

the 1981 Agreement. 

38. The Application Judge began his analysis of the parties’ intentions by focusing on s. 10, 

which states that it is the “intent of the parties that this agreement shall establish the principle as 

proposed by Campeau to provide 40% of the land… as open space”. He identified this as the 

parties’ “true intent”, which was not related to the contingent interests created in ss. 5(4) or 9. 

Application Decision, at paras. 75, 77 and 84 [ABC, Tab 3, pp. 30 

& 32] 

39. As regards ss. 5(4) and 9 specifically, the Application Judge described them as mere “off-

ramps”; alternative mechanisms for maintaining the 40% open space principle in the event 

Campeau ceased to operate the golf course. The Application Judge described them as “intended 

to apply only if the original intent changes”, and that the “true intent of the 1981 Agreement does 

not involve Kanata ever becoming the owner of the Golf Course”.  

Application Decision, at paras. 77, 79 and 83 [ABC, Tab 3, pp. 30-

32] 
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40. It is evident that the Application Judge confused intent with purpose. He mistakenly 

understood the issue to be whether the parties’ goal – what he called their “true intent” - was for 

the City to become the owner of the golf course lands. This is best exemplified at para. 88 of the 

decision, where the Application Judge held: 

Whether it is a conveyance of land to Kanata under s. 5(4) or a 

limited right to a reconveyance to Campeau under s. 9, these 

sections give effect to the true intended purpose: maintaining the 

40% open space principle. 

41. The Application Judge is clearly correct that s. 5(4) was a method of protecting Kanata’s 

objective of maintaining the golf course in perpetuity. But that does not answer the key question: 

did the parties intend to achieve that protection through a contingent interest in land or a mere 

contractual right? It was no answer to the question for the Application Judge to say that the 

provisions were “nothing more than an ‘off-ramp’ to ensure that the true intention of the 1981 

Agreement” was carried out. The Application Judge failed to consider that ss. 5(4) and 9 

expressly provide for conveyances of land in the event something occurred in the future. This is 

the very definition of a contingent interest in land. 

Application Decision, at para. 104 [ABC, Tab 3, pp. 36-37] 

42. That the Application Judge was confused on this point is also clear from para. 85 of the 

decision, in which he notes that there “is no doubt that both s. 5(4) and s. 9 of the 1981 

Agreement create contingent interests”, but then held that these “potential conveyances are 

consequential events but do not form part of the true intent of maintaining the 40% open space 

principle.” The creation of a contingent interest in land necessarily results in the applicability of 

the rule against perpetuities. The fact that the contingent interest is in service of a higher goal is 

not relevant. 
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43. The Application Judge’s error on this point was an error of law. He failed to direct 

himself to the question before him, considering the parties’ overall goal rather than the intent of 

ss. 5(4) and 9. He did not apply the right test. The failure to apply a legal test is an extricable 

error of law. The correctness standard of review applies. 

Howard v. Benson Group Inc. (The Benson Group Inc.), 2016 

ONCA 256, at para. 17 [ClubLink BOA, Tab 2] 

44. When properly considered, the intent of ss. 5(4) and 9 is to create contingent interests in 

land, as demonstrated below. 

(ii) Application Judge ignored express language of 1988 Agreement  

45. The Application Judge made no mention of the 1988 Agreement. The final provision in 

the 1988 Agreement plainly discloses the parties’ objective intention that the 1981 Agreement 

would create interests in land, stating: 

It is hereby agreed that the [1981 Agreement] and this Agreement 

shall enure to the benefit of and be binding upon the respective 

successors and assigns of Campeau and the City and shall run with 

and bind the Current Lands for the benefit of the Kanata 

Marchwood Lakeside Community. 

1988 Agreement, s. 7 [ABC, Tab 13, p. 129] 

46. Further, the preamble to the 1988 Agreement explains that the “City wishes to ensure that 

the obligations under the Forty Percent Agreement and the Subdivision Agreement in respect of 

the Current Lands are binding on successors in title of Campeau” (emphasis added). 

47. Failing to consider this language was an error in principle. The Application Judge did not 

explain why the parties’ express agreement that the 1981 Agreement would “run with and bind” 

the lands did not indicate an intent to create an interest in land. He simply ignored the section. He 

did not consider the parties’ express use of the language “convey” and “reconvey” in ss. 5(4) and 
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9 of the 1981 Agreement. The failure to give any consideration to relevant evidence is an 

extricable error of law, reviewable on the correctness standard. 

Evans v. Teamsters Local Union No. 31, 2008 SCC 20, at para. 47 

[ClubLink BOA, Tab 3] 

48. Although the 1988 Agreement was entered into seven years after the 1981 Agreement, 

the two must be read together because the 1988 Agreement identified the lands to which the 

1981 Agreement would apply – defined as the “Current Lands”. It required Campeau to fulfil the 

“land dedication and designation requirements of the Forty Percent Agreement” for the Current 

Lands. The City’s witnesses, including Don Kennedy, who was involved in the creation of both 

the 1981 and 1988 Agreements, referred to them collectively as the “40% Agreement” in their 

evidence in the Application. The City did the same in its Notice of Application.

1988 Agreement, preamble and s. 2 [ABC, Tab 13, p. 127] 

Kennedy Affidavit, at para. 21 [ABC, Tab 8, p. 93] 

49. Further, when the City registered the 1981 Agreement on title to the golf course lands, its

solicitor signed an application to register the document which confirmed that the City was 

“interested in the lands”. The Application Judge ignored this language as well. He held that 

registration of the 1981 Agreement on title was not an indication that the parties intended to give 

the City an interest in the golf course lands, but did not have regard to this express statement that 

the registration was made specifically because the City had an interest in the lands. 

1981 Agreement, Application to Register Notice of an Agreement 

[ABC, Tab 12, p. 110] 

50. The 1988 Agreement plainly shows the parties intended for the provisions of the 1981

Agreement to run with the land. They intended to give the City a contingent interest in the golf 

course lands, not simply a contractual right. The Application Judge’s failure to consider the 1988 
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Agreement is an error of law that requires his decision to be overturned. Even if the standard was 

that of palpable and overriding error, the Application Judge’s failure to have any regard to the 

plain language of the 1988 Agreement is a palpable and overriding error. 

(iii) Decision inconsistent with binding appellate jurisprudence 

51. The Application Judge found that s. 5(4) gave Campeau control over whether Kanata 

could receive a conveyance of the land, as Campeau had control over whether to discontinue 

operation of the golf course. He concluded that this control was “indicative” of an intention to 

create personal contractual rights, rather than an interest in land. 

Application Decision, at paras. 97-98 [ABC, Tab 3, p. 35] 

52. The Application Judge’s reasoning puts undue weight on the issue of control, contrary to 

guidance from both this Court and the Supreme Court of Canada.  

53. This Court recently addressed the rule against perpetuities and the dichotomy between an 

interest in land and a mere contractual right in Israel Estate. The seller of land had a “first option 

to repurchase” the lands for $1 once the buyer had determined, in its sole discretion, that all of 

the gravel on the land had been removed. There was no repurchase within 21 years, and the 

owner sought a declaration that the agreement creating the repurchase right was void as contrary 

to the rule against perpetuities.  

2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409 [ClubLink 

BOA, Tab 4] 

54. Although the buyer had sole control over the seller’s ability to exercise the repurchase 

right, Laskin J.A. found that the agreement gave the seller a contingent interest in land. Relying 

on Supreme Court of Canada and prior Court of Appeal authority, he concluded that “control 
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over the exercise of the option does not resolve whether the Agreement gave Israel an immediate 

interest in land”, which could only be determined by “looking at what the parties intended.” 

2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409, at para. 37 

[ClubLink BOA, Tab 4] 

55. The Court of Appeal decision on which Laskin J.A. relied is more direct on the point. In

that case, Carthy J.A. explained that in considering a party’s right to purchase land if the owner 

failed to construct a building on it, “[c]ontrol of the exercise of the option is not a factor.” 

Jain v. Nepean (City) (1992), 9. O.R. (3d) 11 (C.A.), at para 22, 

leave to appeal to S.C.C. refused, [1992] S.C.C.A. No. 473 

[ClubLink BOA, Tab 5] 

56. Similarly, the Supreme Court of Canada has twice found a city’s right to repurchase lands

acquired by a developer to constitute an interest in land, even though the city had no control over 

the exercise of the repurchase right. In both Weinblatt and Vaughan Construction, the developer 

had to build within a specified time, failing which the city was entitled to repurchase the lands. 

In Weinblatt, the Court described the city’s right as “an interest in the property to arise at a future 

date” that was void as a result of failing to vest within the perpetuity period. In Vaughan 

Construction, the Supreme Court found the city’s right to be not “solely contractual”. 

Weinblatt v. Kitchener (City), [1969] S.C.R. 157, at p. 161 

[ClubLink BOA, Tab 6] 

City of Halifax v. Vaughan Construction Co., [1961] S.C.R. 715, at 

pp. 719-720 [ClubLink BOA, Tab 7] 

57. Importantly, in neither Weinblatt nor Vaughan Construction was there ever any

expectation or goal that the lands would eventually return to the cities in question. The plan was 

for the lands to be developed, failing which the cities could repurchase the lands. But the 

Application Judge relied heavily on the fact that Campeau’s and Kanata’s “true intent” was for 

Campeau to operate the golf course in perpetuity, not for Kanata to receive a conveyance of the 
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lands. Indeed, that was the basis on which the Application Judge distinguished Israel Estate. His 

approach is inconsistent with the Supreme Court’s jurisprudence. 

Application Decision, at para. 83 [ABC, Tab 3, p. 32] 

58. The Application Judge’s decision cannot co-exist with Weinblatt and Vaughan 

Construction. In all cases, a city had a right to reacquire land if the owner failed to use it in an 

agreed upon manner – continual operation of a golf course or development by a certain time. The 

Application Judge was bound to follow the Supreme Court’s jurisprudence, but failed to do so. 

This was an error of law. 

Deslaurier Custom Cabinets Inc. v. 1728106 Ontario Inc., 2016 

ONCA 246, at para. 41 [ClubLink BOA, Tab 8] 

(iv) The Void Provisions Cannot Be Severed from the 40% Agreement 

59. As he found that ss. 5(4) and 9 did not create interests in land, the Application Judge did 

not consider whether those sections could be severed from the balance of the 1981 Agreement. 

These sections are integral to the 1981 Agreement and their removal would fundamentally 

disrupt the bargain struck by the parties. The entire 1981 Agreement must fail.  

60. The doctrine of severance is invoked sparingly. The Supreme Court of Canada has noted 

that the removal of terms from an agreement “will often fundamentally alter the consideration 

associated with the bargain and do violence to the intention of the parties”. Courts will expunge 

part of a contract from the rest only if the resulting agreement is such that “the parties would 

unquestionably have agreed to it without varying any other terms of the contract or otherwise 
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changing the bargain”. If severance is not appropriate, the appropriate remedy is to void the 

contract, in whole or in part. 

Transport North American Express Inc. v. New Solutions Financial 

Corp., [2004] 1 S.C.R. 249, at paras. 28 and 30 [ClubLink BOA, 

Tab 9] 

Shafron v. KRG Insurance Brokers (Western) Inc., [2009] 1 S.C.R. 

157, at para. 32 [ClubLink BOA, Tab 10] 

2176693 Ontario Ltd. v. Cora Franchise Group Inc., 2015 ONCA 

152, at para. 35 [ClubLink BOA, Tab 11] 

61. Severing paras. 5(4) and 9 from the balance of the contract fundamentally changes the 

1981 Agreement. The result would be to saddle ClubLink with a perpetual obligation to run a 

golf course (or find a buyer willing to do the same) with no escape mechanism. It cannot be said 

that either party would “unquestionably” have agreed to such a deal. Indeed, there is no evidence 

that they would have. Severance is thus inappropriate, and the entire 1981 Agreement is 

unenforceable. The Application Judge’s reasons implicitly acknowledge the important of these 

provision, referring to them as off-ramps intended to preserve the parties’ goals if either of them 

chooses to cease operating the golf course.  

B. 1981 AGREEMENT FETTERED REGION’S PLANNING DISCRETION 

62. Municipalities are prohibited from granting planning approvals in exchange for 

consideration not contemplated by the Planning Act or other statutes. If a municipality agrees to 

grant a planning approval in exchange for such consideration, it has fettered its planning 

discretion and the approval is void. 

63.  The Supreme Court of Canada has held that “municipalities cannot zone in exchange for 

amenities without some specific statutory authority for such arrangements”. The rule is not 



19 

  

concerned with the type of consideration being offered – it is not focused on improper bribes – 

but any agreement by a municipality to exercise its discretion in exchange for a quid pro quo. 

Pacific National Investments Ltd. v. Victoria (City), 2000 SCC 64, 

at paras. 49, 57 [ClubLink BOA, Tab 12] 

64. As found by the Application Judge, the Chairman of the Regional Planning Committee 

thought Campeau’s proposal to operate the golf course “in perpetuity” was a “major selling 

point”. He was not in favour of adopting an Official Plan Amendment unless there was a 

“resolution or quid pro quo arrangement which would ensure that the community interests were 

protected.” The Planning Committee then recommended approval of the amendment, but only on 

the condition precedent that Campeau and Kanata enter into an agreement providing for 40% 

open space - the 1981 Agreement. The Region voted in favour of the amendment shortly after 

the 1981 Agreement was executed. The record is clear that the Region granted its approval in 

exchange for consideration - the 1981 Agreement. 

65. The Application Judge failed to properly apply the law concerning fettering. Rather than 

consider whether the Region had improperly granted Campeau’s Official Plan Amendment in 

exchange for the 1981 Agreement, he concluded that there had been no fetter of the Region’s 

discretion based on six irrelevant facts:  

(a) The Region was not a party to the 1981 Agreement. While the Region was not 

party to the 1981 Agreement, it required Campeau to enter into the agreement 

with Kanata. This was consideration flowing to the Region, just as a loan to a 

borrower can serve as consideration to a guarantor who is not party to the loan 

agreement. A municipality cannot escape the law against fettering by asking an 
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applicant to contract with a third party instead of the municipality itself. If it 

could, the prohibition would be easily avoided.    

Application Decision, at para. 135 [ABC, Tab 3, p. 45] 

(b) The Minister of Housing was the approval authority for the amendment, not the 

Region. Under the Planning Act in place in 1981, the municipality was 

responsible for developing and amending its official plan. The municipal planning 

board was responsible for submitting the plan to municipal council, with its 

recommendation that the amendment be adopted. If council adopted the 

amendment, it would then be submitted to the Minister, who had the authority to 

approve the amendment. While the Region was not the final approval authority 

for the Official Plan Amendment, its adoption of the amendment was a necessary 

step in the process. The purpose of the prohibition on fettering would be 

undermined if municipalities were free to exchange approvals for other 

consideration so long as final Ministerial approval, or final approval by another 

planning authority, was required. 

Application Decision, at para. 135 [ABC, Tab 3, p. 45] 

Planning Act, R.S.O. 1980, c. 379, ss. 13-14 

(c) The 1981 Agreement did not contain any undertaking to approve a development 

application. The Region was not party to the 1981 Agreement, and so could not 

provide an undertaking therein. But the preamble specifies that “the Region has 

agreed to amend its Official Plan in accordance with Campeau’s request” and 
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would only be binding upon approval of the Official Plan Amendment. The text 

of the document clearly reflects the quid pro quo solicited by the Region. 

Application Decision, at para. 136 [ABC, Tab 3, p. 45] 

(d) The development proposal was advanced by Campeau. The Application Judge 

appeared to find it relevant that the 40% proposal originated with Campeau, rather 

than the Region. This is irrelevant. The mischief that the rule against fettering 

seeks to prevent is the exchange of planning approvals for consideration foreign 

to the planning process. It does not matter who proposes the consideration. A 

municipality cannot accept consideration offered to it in exchange for a planning 

approval, absent clear statutory authority. 

Application Decision, at para. 138 [ABC, Tab 3, p. 45] 

(e) There was nothing “inappropriate or nefarious” in the 1981 Agreement. ClubLink 

never alleged that there was anything “inappropriate or nefarious” about the 1981 

Agreement. The rule against fettering does not exist simply to prevent bribery. 

ClubLink does not suggest that any individual at the Region derived a personal 

benefit from the 1981 Agreement, nor that the Region acted with anything other 

than the best interests of the Region in mind. But the rule against fettering 

prohibits planning approvals from being granted based on amenities extraneous to 

the planning regime. By way of analogy, an applicant cannot obtain an Official 

Plan Amendment by promising to donate a large sum of money to charity, or by 

agreeing to build a school.  

Application Decision, at para. 139 [ABC, Tab 3, p. 46] 
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(f) The 1981 Agreement “arose out of the planning process.” The Region’s 

requirement that Campeau enter into the 1981 Agreement with Kanata arose in 

the course of Campeau’s application for an Official Plan Amendment. This is 

irrelevant. That does not mean that the request was authorized by the Planning 

Act. The Application Judge did not identify any part of the Planning Act or any 

other statute which authorized the Region to make this request.  

Application Decision, at para. 144 [ABC, Tab 3, p. 47] 

66. The Application Judge did not properly apply the law on fettering. Importantly, he did 

not refer to leading Supreme Court jurisprudence on the issue, which emphasizes the irrelevance 

of the facts upon which the Application Judge relied. He failed to apply the correct test, resulting 

in an error of law. 

67. In Pacific National, a developer purchased lands from a Crown corporation. The city 

passed the required zoning by-law and the developer commenced work on the first stages of the 

development forward. Five years later, the developer presented its plan for the balance of the 

development. The public objected, desiring to keep the area as a quiet parkland. In response, the 

city changed the zoning, preventing the balance of the development. The developer sued, 

alleging that there was an implied contractual term that the city would keep in place the zoning 

necessary for the intended development. 

68. The trial judge found in favour of the developer, finding an implied term that the city 

would maintain favourable zoning. On appeal, the Supreme Court of Canada found the 

agreement to be an illegal fettering of municipal council discretion. Absent express statutory 
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authority, municipalities “cannot sell zoning”. Although the developer had purchased the land at 

a price that assumed it could be profitably developed, it was left without a remedy in contract.  

Pacific National Investments Ltd. v. Victoria (City), 2000 SCC 64, 

at para. 57 [ClubLink BOA, Tab 12] 

69. In Loucks, a First Nations band objected to trucks passing through its community as they 

went to and from a mining operation. The mining company proposed to the city that it would 

build a new road at its own expense, so long as the city would include additional parcels of land 

within the permitted mining area. The city agreed and passed a by-law for that purpose. 

Ratepayers challenged the validity of the by-law. 

Loucks v. Abbotsford (City), 2006 BCSC 1859 [ClubLink BOA, 

Tab 13] 

70. The court declared the by-law to be invalid. It noted that the terms of the agreement and 

its history made clear that the city had agreed to change its by-laws in exchange for the mining 

company building a road at its own expense. Following Pacific National, such an agreement was 

an invalid fettering of council discretion.  

Loucks v. Abbotsford (City), 2006 BCSC 1859, at paras. 99-105 

[ClubLink BOA, Tab 13] 

71. This principle does not apply only to agreements that fetter the discretion of future 

councils. In Southgate, the plaintiff agreed to purchase a building from the township. As part of 

the agreement, the township agreed to rezone the property to permit 12 single-family apartments. 

The township failed to actually rezone the property and the transaction did not close. The 

purchaser sued for breach of contract. The township argued that the agreement was an 

unenforceable fettering of council discretion.  

Doherty v. Southgate (Township) (2006), 46 R.P.R. (4th) 41 (Ont. 

S.C.) [ClubLink BOA, Tab 14] 
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72. The court agreed that the township’s commitment to rezone the property was an 

unenforceable fettering of council discretion, even though it applied only to the current council. 

The court held that: 

. . . I do not think that the fact that the Council approval was 

intended to effect a change to the zoning by-law during the term of 

the current Council, rather than to bind future Councils, is 

meaningful. As mentioned, the public policy issue is still raised in 

connection with the final approval to be given by the Council after 

the public hearing required under the Planning Act. Similarly, the 

fact that a future Council could revoke the zoning amendment is 

not meaningful as a practical matter, given that the respondent 

would have completed renovations on the Property by the time of 

any such revocation. 

Doherty v. Southgate (Township) (2006), 46 R.P.R. (4th) 41 (Ont. 

S.C.), at paras. 51, 54 [ClubLink BOA, Tab 14] 

See also Galt-Canadian Woodworking Machinery Ltd. v. 

Cambridge (City) (1983), 41 O.R. (2d) 544 (C.A.) [ClubLink 

BOA, Tab 15] 

73. In none of these cases was there anything nefarious about the municipality’s conduct. In 

each case, the municipality was doing what it deemed to be best for the public. In Loucks, the 

proposal to build a new road came from the mining company, not the municipality. Nonetheless, 

these approvals were still invalid, as they were exchanged for consideration not authorized by 

statute. 

74. The Application Judge did not address any of these cases. Not even Pacific National, the 

leading Supreme Court case on the issue of municipal fettering, is mentioned in the reasons. 

Instead, the Application Judge simply stated that the “cases relied upon by ClubLink are all 

distinguishable on the facts”, without explaining how the cases were distinguishable. 

Application Decision, at para. 143 [ABC, Tab 3, p. 47] 
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75. While there was nothing nefarious about the Region’s conduct, it was nonetheless 

unlawful for it to adopt Campeau’s Official Plan Amendment in exchange for the 1981 

Agreement. Neither the City nor the Application Judge has pointed to a statute that authorized 

the Region’s request for the consideration contained in the 1981 Agreement to be given in 

exchange for adopting the Official Plan Amendment. 

C. CITY MUST OPERATE A GOLF COURSE ON THE LANDS 

76. Although the Application Judge correctly held that the City is required to operate a golf 

course as a condition of receiving a conveyance of the golf course lands under s. 5(4) of the 1981 

Agreement, he erred in holding that the City is free to cease operating the golf course after the 

conveyance occurs. There is nothing in the 1981 Agreement that says the City may cease 

operating the golf course, and his decision ignores the plain language of the 1981 Agreement and 

renders the condition precedent in s. 5(4) meaningless. 

77. To receive a conveyance of the golf course lands under s. 5(4) of the 1981 Agreement, 

the City “shall operate or cause to be operated the land as a golf course subject to the provisions 

of paragraph 9.” This language is mandatory. 

78. Paragraph 9 applies to all lands that might be conveyed to the City other than the park 

lands: storm water management, natural environmental areas and the golf course. It provides as 

follows: 

In the event that any of the land set aside for open space for 

recreation and natural environmental purposes ceases to be used 

for recreation and natural environmental purposes by Kanata then 

the owner of the land, if it is Kanata, shall reconvey it to Campeau 

at no cost unless the land was conveyed to Kanata as in accordance 

with Section 33(5)(a) or 35b of The Planning Act. 

1981 Agreement, at. s. 9 [ABC, Tab 12, p. 113] 
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79. The Application Judge found that the effect of this provision was to allow the City to

cease operating the golf course but nonetheless retain ownership of the golf course lands so long 

as it used the lands for some other recreation or natural environmental purpose.  

80. The Application Judge’s interpretation of s. 9 renders the condition in s. 5(4)

meaningless. As he conceded, his reading “allows for Kanata to operate a golf course for one day 

and then be free to change the use”, so long as its initial agreement to operate the golf course was 

made in good faith. 

Application Decision, at para. 166 [ABC, Tab 3, p. 51] 

81. The Application Judge misapplied s. 9. It applies generally to require the City to

reconvey lands if it ceases to use them for their intended uses. The general reference to 

“recreation or natural environmental purposes” refers back to s. 3, which describes “recreation 

and natural environmental purposes” as consisting of the golf course, the storm water 

management area, the natural environmental areas and the lands to be dedicated for park 

purposes. Other than the park lands, if the City ceases to use the conveyed lands for their 

intended purposes, it must offer them back to Campeau. 

82. The reference to s. 9 contained in s. 5(4) plays an important role. It qualifies the City’s

obligation to operate the golf course. Just as s. 5(4) is an “off-ramp” for Campeau if it wishes to 

cease operating the golf course, s. 9 provides an off-ramp to the City from its obligation to 

operate the golf course. This is why s. 5(4) states that the City’s obligation to operate the golf 

course is subject to s. 9.  

83. The Application Judge’s interpretation – that the City must honestly intend to operate the

golf course, but can cease operating it immediately thereafter - is commercially unreasonable and 
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fails to make any sense of the golf course operation condition in s. 5(4). If the parties intended 

for the City to be free to use the golf course lands for other “natural environmental” purposes, the 

operation requirement in s. 5(4) would not be present. Instead, Kanata’s acceptance of the golf 

course lands would solely be subject to s. 9.  

84. The Region described the perpetual operation of an 18-hole golf course as a “major 

selling point”. With that background, it makes sense that the parties structured the agreement to 

ensure that the golf course continued to operate provided that either party was prepared to do so. 

If Campeau wouldn’t operate it, then the City had the opportunity. If neither party was willing to 

operate the golf course, then Campeau (the landowner) would be free to use the lands for other 

purposes.  

85. An obligation on the City to operate the golf course for one day would provide no benefit 

to either party. It would be a completely superfluous condition for the City to meet in order to 

obtain lands that it could subsequently use for other purposes. 

86. The mandatory language in s. 5(4) – “Kanata shall operate or cause to be operated the 

land as a golf course” – must be given meaning. If the City ever receives a conveyance of the 

golf course lands, it must operate or cause to be operated a golf course. 
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PART IV - ORDER REQUESTED 

87. ClubLink respectfully requests an order granting the appeal and dismissing the City’s 

application in its entirety, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of April 2021. 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY-LAWS 

 

Perpetuities Act, R.S.O. 1990, c. P.9 

 

Measurement of perpetuity period 

6 (1) Except as provided in section 9, subsection 13 (3) and subsections 15 (2) and (3), the 

perpetuity period shall be measured in the same way as if this Act had not been passed, but, in 

measuring that period by including a life in being when the interest was created, no life shall be 

included other than that of any person whose life, at the time the interest was created, limits or is 

a relevant factor that limits in some way the period within which the conditions for vesting of the 

interest may occur. 

 

. . . 

 

Idem 

(3) Where there is no life satisfying the conditions of subsection (1), the perpetuity period is 

twenty-one years. 

 

 

Planning Act, R.S.O. 1980, c. 379 

 

Plan to be submitted to council  

13 (1) The plan as finally prepared and recommended to council by the planning board shall be 

submitted to the council of the designated municipality.  

 

Adoption of plan  

(2) The council of the designated municipality may, by by-law, adopt the plan as submitted or 

adopt it with such amendments thereto as the council considers appropriate.  

 

Adoption by other municipality  

(3) In the case of a joint planning area, the council of any other municipality within or partly 

within the planning area may adopt the plan by by-law:  

 

(a) after the expiration of ninety days from the day that the plan was recommended to 

the council of the designated municipality by the planning board, if the council of 

the designated municipality has not in the meantime adopted the plan; or  

(b) within such period of ninety days if the council of the designated municipality by 

resolution consents thereto. 

Plan to be submitted to Minister  

14 (1) Upon adoption, the plan shall be submitted by the council that adopted it to the Minister 

who may refer the plan to any ministry of the public service of Ontario that may be concerned 
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therewith and to Ontario Hydro, and, in the case of a joint planning area, the Minister shall refer 

the plan to the council of every municipality in the planning area that the Minister considers is 

affected by the plan, and if modifications appear desirable to the Minister he shall, after 

consultation with the council of the municipality affected, make such modifications and cause 

the plan to be amended accordingly. 

 

Approval by Minister  

(2) The Minister may then approve the plan, whereupon it is the official plan of the planning 

area.  

 

Approval by Minister of parts of plan 

(3) Notwithstanding subsection (2), the Minister may approve any part of the plan and may from 

time to time approve additional parts of the plan and such part or parts together as approved from 

time to time is the official plan of the planning area, provided that nothing herein derogates from 

the right of any person to request the Minister to refer any part of the plan to the Municipal 

Board under section 15.
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Court of Appeal for Ontario File No. 
Superior Court of Justice File No. 19-81809 


COURT OF APPEAL FOR ONTARIO 


B E T W E E N: 


CITY OF OTTAWA 
Applicant 


(Respondent in Appeal) 


and 


CLUBLINK CORPORATION ULC 
Respondent 
(Appellant) 


NOTICE OF APPEAL 


THE RESPONDENT (APPELLANT) APPEALS to the Court of Appeal from the Judgment 


of Justice Labrosse (the “Application Judge”), dated February 19, 2021, made at Ottawa. 


THE APPELLANT ASKS:  


(a) that the Judgment be set aside and the application dismissed;


(b) that the Respondent (Appellant), ClubLink Corporation ULC (“ClubLink”), be


granted its costs in this Court and in the court below; and


(c) for such further and other relief as this Honourable Court deems just.


THE GROUNDS OF APPEAL ARE AS FOLLOWS: 


The 1981 Agreement 


1. ClubLink owns and operates a private, for-profit golf course on lands in Ottawa, Ontario,


in what was formerly the City of Kanata (“Kanata”).


2. The golf course, and adjacent lands in the Marchwood-Lakeside Community, were


previously owned by Campeau Corporation (“Campeau”). In 1981, Campeau entered into an
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agreement with Kanata in connection with its development of the Marchwood-Lakeside 


Community (the “1981 Agreement”).  


3. The 1981 Agreement purported to require, among other things, that Campeau operate the 


golf course in perpetuity and convey other portions of the Marchwood-Lakeside Community 


lands to Kanata for storm water management, natural environmental areas and parks.   


4. If Campeau desired to discontinue operating the golf course, s. 5(4) of the 1981 


Agreement required it to convey the golf course lands to Kanata at no cost. Upon accepting a 


conveyance under s. 5(4), Kanata was required to “operate or cause to be operated the land as a 


golf course subject to the provisions of paragraph 9”.  


5. Section 9 of the 1981 Agreement applied to all of the lands conveyed by Campeau to 


Kanata, save for lands conveyed pursuant to the parkland provisions of the Planning Act. It 


provides that if Kanata ceases to use any of the lands for recreation and natural environmental 


purposes, it “shall reconvey [those lands] to Campeau at no cost”.  


6. The 1981 Agreement was an express condition precedent to the Regional Official Plan 


Amendment necessary for Campeau’s development of the Marchwood-Lakeside Community. 


The former Regional Municipality of Ottawa-Carleton identified the 1981 Agreement as a “quid 


pro quo” for the desired planning approval. 


7. In 1988, Campeau and Kanata entered into an amendment to the 1981 Agreement. They 


agreed that the 1981 Agreement would bind their successors and assigns, and “shall run with and 


bind” the golf course lands.  


8. ClubLink acquired the golf course lands in January 1997 and accepted an assignment of 


the 1981 Agreement. It has operated the golf course as such for the past 24 years.  


9. The Applicant (Respondent on Appeal), the City of Ottawa (the “City”), became a party 


to the 1981 Agreement as Kanata’s municipal successor in 2001.  
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The City’s Application to the Superior Court 


10. In October 2019, ClubLink submitted planning applications for a zoning by-law 


amendment and approval of a plan of subdivision on the golf course lands, which envision 


single-family homes, townhouses, medium-density housing and new, publicly accessible 


greenspace. ClubLink had not decided to cease operating the golf course, but made these 


applications to explore alternate uses of the lands.  


11. Shortly thereafter, the City commenced an application against ClubLink, seeking (among 


other things): 


(a) a declaration that the 1981 Agreement is valid and binding on ClubLink;  


(b) an order requiring that ClubLink either withdraw its zoning by-law amendment 


application and its plan of subdivision application, or offer to convey the golf 


course lands to the City at no cost pursuant to s. 5(4) of the 1981 Agreement; and  


(c) a declaration that, if the City accepts the golf course lands under s. 5(4) of the 


1981 Agreement, it is not obliged to reconvey those lands to ClubLink under s. 9 


as long as they remain as open space for recreation or natural environmental 


purposes.  


12. ClubLink resisted the City’s application, arguing (among other things) that:  


(a) the 1981 Agreement is void as contrary to the rule against perpetuities because ss. 


5(4) and 9 create contingent property interests in the golf course lands that did not 


vest within the applicable 21-year perpetuity period;  


(b) the 1981 Agreement is invalid as it was an unlawful fetter on municipal council’s 


planning discretion; and  


(c) if the City accepts a conveyance of the golf course lands under s. 5(4), it is 


required to operate or cause to be operated a golf course on the lands, or to 


reconvey the lands to ClubLink under s. 9 of the 1981 Agreement.  
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The Application Judge’s Judgment 


13. The Application Judge granted the application in part, deciding (among other things) that:  


(a) the 1981 Agreement is valid and binding, and is not contrary to the rule against 


perpetuities because it does not give the City a contingent property interest in the 


golf course lands; 


(b) the 1981 Agreement is not invalid as an unlawful fetter of municipal council’s 


planning discretion; and   


(c) the City can only accept a conveyance of the golf course lands from ClubLink 


under s. 5(4) of the 1981 Agreement if it has a bona fide intention to operate or 


cause those lands to be operated as a golf course. However, it is free to change its 


mind thereafter without triggering the obligation under s. 9 to reconvey the lands 


to ClubLink, so long as it uses the lands for recreation or natural environmental 


purposes.  


Errors on the Rule Against Perpetuities  


14. The Application Judge made various reversible errors in finding that the 1981 Agreement 


is not void for perpetuities. Specifically:  


(a) he erred in law by concluding that ss. 5(4) and 9 of the 1981 Agreement — both 


of which create immediate conveyancing obligations upon the occurrence of a 


specified triggering event — do not create contingent property interests that are 


subject to the rule against perpetuities, but instead create rights that are merely 


contractual in nature;  


(b) he erred in law in analyzing the element of intention from this Court’s decision in 


2023201 Ontario Inc. v. Israel Estate, 2016 ONCA 409. He confused the parties’ 


commercial objective in executing the 1981 Agreement with the intended method 


for achieving that objective — i.e. by creating property interests and not mere 


contractual rights;  
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(c) he failed to consider and apply binding jurisprudence from the Supreme Court of 


Canada and this Court that apply the rule against perpetuities to contractual 


provisions that create conditional conveyancing obligations, like those in ss. 5(4) 


and 9 of the 1981 Agreement;  


(d) he placed undue weight on the consideration of which party has control over the 


triggering event in ss. 5(4) and 9 of the 1981 Agreement, contrary to binding 


jurisprudence from this Court; and  


(e) he erred in principle (or alternatively, committed a palpable and overriding error 


of fact) in failing to apply or even consider that the parties expressly agreed in 


writing that the 1981 Agreement binds and runs with the land, as evidence of an 


intention to create property interests and not mere contractual rights.  


Errors on the Law of Fettering  


15. The Application Judge erred in law in concluding that the 1981 Agreement was not an 


unlawful quid pro quo that fettered municipal council’s discretion. Specifically:  


(a) he misdirected himself as to the nature and character of an unlawful fetter, 


wrongly deciding that it requires some “inappropriate or nefarious” conduct on 


the part of the municipality;  


(b) he failed to consider and apply jurisprudence from the Supreme Court of Canada 


holding that an unlawful fetter occurs where a municipality supports a planning 


approval in exchange for consideration not contemplated by the Planning Act; and  


(c) he ignored uncontroverted evidence that the Official Plan amendments necessary 


for Campeau’s development were expressly conditional upon the execution of the 


1981 Agreement as a quid pro quo.  


Error in Interpreting the City’s Obligations under the 1981 Agreement 


16. The Application Judge erred in concluding that the City can accept a conveyance under s. 


5(4) of the 1981 Agreement with the good faith intention of operating the golf course, but can 
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cease operating the golf course thereafter without any obligation to reconvey the land to ClubLink 


under s. 9 as long as the land remains open space for natural or recreational purposes. The 


Application Judge’s conclusion on the City’s obligations vis-à-vis the golf course lands is not 


consistent with a principled approach to contractual interpretation because it conflicts with the 


clear language of s. 5(4), which requires the City to operate the golf course or cause it to be 


operated.  


THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS: 


(a) section 6(1)(b) of the Courts of Justice Act, R.S.O. 1990 c.43; 


(b) the Judgment appealed from is final; and  


(c) leave to appeal is not required. 
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Court File No. 19-81809 
ONTARIO 


SUPERIOR COURT OF JUSTICE 
 


 
THE HONOURABLE ) FRIDAY, THE 19TH 
 )  
JUSTICE MARC LABROSSE ) 


 
DAY OF FEBRUARY, 2021 


 
 
B E T W E E N: 
 
(Court Seal) 
 


CITY OF OTTAWA 
Applicant 


 
and 


 
CLUBLINK CORPORATION ULC 


Respondent 
 


and 
 


KANATA GREENSPACE PROTECTION COALITION 
Intervener 


 
 


JUDGMENT 


THIS APPLICATION was made by the Applicant for declaratory and other relief set out in the 


Notice of Application, dated October 25, 2019, including:  


(a) a declaration that the obligations of ClubLink Corporation ULC (“ClubLink”) in: (i) s. 3 


of an agreement between ClubLink, the City of Kanata and Imasco Enterprises Inc., dated 


November 1, 1996 (the “ClubLink Assumption Agreement”) and (ii) the underlying 


“40% Agreement”, consisting of contracts between Campeau Corporation and the City of 


Kanata, dated May 26, 1981 (the “1981 Agreement”) and December 20, 1988 (the “1988 


Agreement”), remain valid and enforceable;  


(b) an order that, within 21 days, ClubLink must either: 1) withdraw its Zoning By-law 


Amendment application and Plan of Subdivision application received by the City of 
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Ottawa on October 8, 2019, or; 2) offer to convey the lands described at Appendix A to 


the Notice of Application (the “Golf Course Lands”) to the City of Ottawa at no cost; and  


(c) a declaration that pursuant to ss. 7 and 9 of the 1981  Agreement and ss. 10 & 11 of the 


ClubLink Assumption Agreement, if the City of Ottawa accepts a conveyance of the Golf 


Course Lands, it is not thereafter obliged to reconvey the Golf Course Lands to ClubLink 


so long as it uses the Golf Course Lands as open space for recreation and natural 


environmental purposes, irrespective of whether it continues operation of the golf course.  


THIS APPLICATION was heard on July 13-15, 2020 by videoconference. 


ON READING the application record, the factums and the books of authorities of the parties, 


and on hearing the submissions of the lawyer(s) for the parties, 


1. THIS COURT ORDERS AND ADJUDGES that the application is granted in part.  


2. THIS COURT DECLARES that the 1981 Agreement continues to be a valid and 


binding contract, and the obligations of ClubLink in the 40% Agreement remain valid and 


enforceable.  


3. THIS COURT DECLARES that while the City of Ottawa (“City”) is required by s. 5(4) 


of the 1981 Agreement to operate a golf course or cause a golf course to be operated on the Golf 


Course Lands, it is not required to do so in perpetuity.  The City’s obligations under s. 9 of the 


1981 Agreement are not triggered if the City discontinues the golf course use provided that it 


continues to use the land for recreational and natural environment purposes. 


4. THIS COURT DISMISSES the application for an order that within 21 days ClubLink 


must either: 1) withdraw its Zoning By-law Amendment application and Plan of Subdivision 


application received by the City of Ottawa on October 8, 2019, or; 2) offer to convey the Golf 


Course Lands to the City of Ottawa at no cost.  


  
 (Signature of judge, officer or registrar) 
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CITATION: City of Ottawa v. ClubLink Corporation ULC, 2021 ONSC 1298 


 COURT FILE NO.: 19-81809 


DATE: 2021/02/19 


ONTARIO 


SUPERIOR COURT OF JUSTICE 


BETWEEN: ) 


) 


 


CITY OF OTTAWA 


Applicant 


– and – 


CLUBLINK CORPORATION ULC 


Respondent 


– and – 


KANATA GREENSPACE PROTECTION 


COALITION 


Intervener 


) 


) 


) 


) 


) 


) 


) 


) 


)


)


)


)


)


)


)


) 


Kirsten Crain, Emma Blanchard, and Neil 


Abraham, for the Applicant 


Matthew P. Gottlieb, James Renihan, and 


Mark R. Flowers, for the Respondent  


Alyssa Tomkins, and Charles R. Daoust, for 


the Intervener  


 )  


 )  


 ) HEARD: July 13-15, 2020 


 


 


REASONS FOR DECISION 


 


LABROSSE J. 


 


OVERVIEW 


[1] The rule against perpetuities (the “Rule”) is a legal principle taught in law schools and 


rarely applied thereafter by those who studied it.  The purpose of the Rule is to limit the time that 


title to a property can be controlled after a person is no longer the rightful owner.  Thus, a 


contingent interest in land must vest within 21 years.  The Rule remains good law today. 
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[2] In the early 1980s, development in the former City of Kanata (“Kanata”) was slow.  Kanata 


wanted to stimulate growth and entered into a series of agreements with a developer to permit 


residential development in an area which included natural environment lands.  Those agreements 


required the developer to maintain and operate a golf course in perpetuity in the area of the 


residential development.  The main question in issue is if the agreements entered into by Kanata 


and the developer continue to be binding on the developer and its successors in title beyond the 


21-year vesting period.    


[3] On this application, the City of Ottawa (the “City”) asks the Court to confirm that the Rule 


does not apply and that the agreements remain in force and effect in order to prevent the current 


owner from redeveloping the golf course lands without first offering the lands to the City.  The 


outcome on this application turns on the interpretation of a series of agreements related to the golf 


course lands and the surrounding area.  


[4] Specifically, the City applies for a determination of rights with respect to contractual 


agreements dating back to 1981.  The agreements gave rise to the development of the Kanata Lakes 


Golf and Country Club (the “Golf Course”) and the surrounding residential developments.   


[5] The early agreements were between the former landowner, Campeau Corporation 


(“Campeau”), and the former local municipality, Kanata.  The initial intent was to allow for the 


development of Campeau’s lands, while ensuring that 40% of the area remained as open space.  


Within that open space would be a golf course, to be operated in perpetuity, subject to certain 


alternative scenarios. 


[6] Fast forward almost 40 years, the original lands have been subdivided by various 


developers, including Campeau, and the land on which the golf course is situated (the “Golf Course 


Lands”) has changed ownership three times.  ClubLink Corporation ULC (“ClubLink”) is the 


current owner of those lands.  In addition, Kanata has amalgamated with other local municipalities 


and all of its rights under the various agreements have passed to the City. 
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[7] This Court is asked to interpret these agreements to determine (a) whether ClubLink is 


currently in breach of the agreements and, if so, (b) whether it is required to convey the Golf 


Course Lands to the City at no cost or to withdraw several development applications currently 


under appeal at the Local Planning Appeal Tribunal (“LPAT”).   


[8] The Kanata Greenspace Protection Coalition (“Coalition”) has been granted leave to 


intervene. The Court is asked to consider the parties’ respective rights and obligations going 


forward to determine if the Golf Course Lands are subject to a restrictive covenant.   


THE EVIDENCE 


[9] In the 1970s, there was little residential development in the area of the former City of 


Kanata.  Purchasers were induced, with cash incentives, to buy homes in remote and rural Kanata.  


[10] By 1979, Campeau had assembled 1400 acres of farmland and green space in Kanata, 


including a 9-hole golf course (the “Campeau Lands”), with a view to creating a residential 


development.  That development was to be called the Marchwood-Lakeside Community.   


[11] Campeau’s development could not proceed unless both the Regional Municipality of 


Ottawa-Carleton (“RMOC”) and Kanata amended their respective Official Plans to allow for 


residential development.  Campeau’s development also required amendments to secondary plans 


and the Kanata zoning by-law, as well as the approval of draft plans of subdivision.  For its part, 


Kanata had an interest to maintain open spaces and natural areas, including the golf course. 


[12] In 1980, Campeau began meeting with the members of Council for both the RMOC and 


Kanata to gain support for its development concept.  Part of Campeau’s proposal was that it would 


preserve up to 40% of the “attractive portions” of the Campeau Lands as open green space.  This 


percentage represented a greater portion of the Campeau Lands than the City could otherwise 


require be maintained as dedicated parkland pursuant to the registration of a plan of subdivision. 


[13] Campeau’s offer to designate 40% of the Campeau Lands as recreation and open space was 


conditional on the requisite amendments being made to the Official Plans of both the RMOC and 


Kanata. 
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[14] Set out below is a chronology of the events leading up to the first relevant agreement 


between Kanata and Campeau:  


Jan. 1981 - Kanata passes a resolution supporting Campeau’s application for an 


amendment to the RMOC Official Plan (the “OPA”).  RMOC staff does not 


support the proposed OPA; staff delivers a report to the RMOC Planning 


Committee recommending against the approval of the OPA.  At one point, 


the Mayor of Kanata at the time instructs staff to revise its report to support 


the OPA. 


Apr. 1981 - Campeau’s proposal comes before the RMOC Planning Committee.  The 


Regional Chairman notes that the proposal to operate the golf course in 


perpetuity is a major selling point.  He is not, however, in favour of 


committing to the OPA until Campeau and Kanata have a development 


agreement that ensures community interests are protected.  The record from 


the April 1981 meeting includes the following comments from the Regional 


Chairman: 


The Regional Chairman, A.S. Haydon expressed his concern on what 


connotation might be ascribed to the expression ‘to set aside lands for open 


space’ as used by Mr. Kennedy.  It was noted that a major selling point of 


the development concept was the understanding that the golf course and 


certain high profile environmental land areas were to be retained, in 


perpetuity, for public use.  However, for more than 8 months, there had 


been no agreement or methods to be used to achieve this objective. 


Accordingly, the Regional Chairman indicated his reluctance to make a 


commitment for a Regional Official Plan Amendment until there was some 


resolution or quid pro quo arrangement which would ensure that the 


community interests were protected.   


The Committee recommends approval of the OPA on the condition 


precedent that, prior to the relevant by-law being approved by RMOC 


Council, Campeau and Kanata conclude an agreement which provides for 


approximately 40% open space in the area of the Marchwood-Lakeside 


Community. 


May 1981 - Within two weeks after the April 1981 RMOC Planning Committee 


Meeting, a rough draft of such an agreement is in place.  On May 26, 1981, 


Kanata and Campeau enter into an agreement (the “1981 Agreement”). The 


RMOC then approves the OPA which, in turn, permits the development of 


the Campeau Lands. 
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[15] Given the significance of the 1981 Agreement, it is important to have a clear understanding 


of its terms. 


The 1981 Agreement 


[16] Section 3 of the 1981 Agreement confirmed that Campeau’s proposal was that 


approximately 40% of the total development area “shall” be left as open space for recreation and 


natural environment purposes.  These areas included:  


a. The proposed 18-hole golf course; 


b. The storm water management area; 


c. The natural environment areas; and 


d. Lands to be dedicated for park purposes. 


[17] Of note is that none of these areas were specifically designated in the 1981 Agreement.  


For example, s. 4 provides that the area for the golf course was to be mutually agreed upon by the 


parties.  As for the storm water management and natural environment areas, they were to be as 


generally shown in Schedule “2” of the OPA. The lands to be dedicated for park purposes were to 


be determined at the time of development applications in accordance with the Planning Act.  


[18] Section 5 of the 1981 Agreement sets out agreed-upon “Methods of Protection” and deals 


specifically with the Golf Course Lands.  It begins by stating that the golf course would be operated 


by Campeau “in perpetuity”.  The remainder of s. 5 deals with the following subjects: 


a. That Campeau may assign the management of the golf course without the prior approval 


of Kanata (s. 5(1)); 


b. That Campeau may sell the golf course (including the lands and buildings) provided that 


the new owner enters into an agreement with Kanata providing for the operation of the 


golf course in perpetuity and on the same terms (s.5(2)); 


c. That Kanata would have a right of first refusal in the event that Campeau received an 


offer for sale of the golf course (s.5(3)); 
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d. That if Campeau desires to discontinue the operation of the golf course and can find no 


other operator, it shall convey the golf course (including lands and buildings) to Kanata 


at no cost and if Kanata accepts the conveyance, Kanata will operate or cause the land to 


be operated as a golf course subject to s. 9 (s. 5(4)); 


e. If Kanata does not accept the conveyance of the golf course, Campeau will have the right 


to apply for development of the golf course lands in accordance with the Planning Act 


(s.5(5)). 


[19] Sections 6 and 7 address the storm water system and the natural environment areas.  Those 


sections provide for the transfer of these lands to Kanata when they are capable of being defined 


as part of the future surveys or plans of subdivision.  Section 8 provides that park lands were to be 


determined at the time of development applications in accordance with the Planning Act. 


[20] Section 9 provides that in the event the land set aside for open space for recreation and 


natural environment purposes ceases to be used for those purposes by Kanata, then the owner of 


the land, if it is Kanata, shall reconvey it to Campeau at no cost.  


[21] Section 10 of the 1981 Agreement highlights (a) the purpose of the 1981 Agreement as 


being to establish the principle proposed by Campeau to provide 40% of the Campeau Land as 


open space and (b) that as development proceeds, further agreements about the open space areas 


may be required for the 40% principle to be implemented. 


[22] Section 11 provides that the 1981 Agreement is binding on the parties and has full effect 


when the OPA is finally approved.   


[23] Section 12 requires that the 1981 Agreement be registered against the Campeau Lands.  It 


also provides that upon subdividing part of the Campeau Lands, those areas can be released from 


the 1981 Agreement provided that those areas are not part of the open space lands.  
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Related Agreements 


[24] The 1981 Agreement contemplated that additional agreements would be required to set out 


in detail the future development of the Campeau Lands and the precise location of the open space 


lands for, amongst other things, the golf course, storm water management, natural environment 


and parks. 


[25] In 1985, Campeau and Kanata entered into an agreement in an attempt to identify the Golf 


Course Lands (the “1985 Golf Club Agreement”).  On December 29, 1988, the parties entered into 


a second golf club agreement, which set out the precise description of the Golf Course Lands based 


on legal descriptions and plans available at the time.  


[26] As the development of the Campeau Lands progressed and plans of subdivision began 


receiving draft plan approval and being registered, the parties were able to better delineate the open 


space areas.  Initially, the 1981 Agreement was registered on all the Campeau Lands.  On 


December 20, 1988, Campeau and Kanata entered into an agreement (the “1988 Agreement”) by 


which they identified the land that was to be set aside to meet the commitment to 40% open space.  


The 1981 Agreement and the 1988 Agreement would now only apply to the lands described in 


Schedule “A” of the 1988 Agreement.  The Golf Club agreements were registered only on the title 


to the Golf Course lands. 


[27] Furthermore, the 1988 Agreement referenced a “Concept Plan” that was incorporated by 


reference, as it was retained in the offices of the Municipal Clerk of Kanata.  This Concept Plan 


described “generally the proposal for designation and development of the lands” in accordance 


with the 1981 Agreement.    


[28] By 1985, portions of the Campeau Lands were developed as residential subdivisions.  As 


a condition of subdivision approval, subdivision agreements had to implement the requirements of 


the 1981 Agreement and, thereafter, the 1988 Agreement.  Conditions included in subdivision 


agreements recognized the requirement to dedicate land to Kanata in accordance with the 1981 


Agreement. 
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[29] Many homes in the subdivision back onto the Golf Course Lands.  In addition to their use 


as a golf course, the Golf Course Lands are used for walking and cross-country skiing. 


Ownership 


[30] In 1989, Campeau sold the Campeau Lands, including the Golf Course Lands, to another 


real estate development company, Genstar Development Company Eastern Ltd. (“Genstar”).  


Genstar, Campeau and Kanata entered into an agreement dated March 30, 1989 (the “Genstar 


Assumption Agreement”).  Pursuant to s. 2 of the Genstar Assumption Agreement, Genstar 


assumed Campeau’s obligations under the 1981 Agreement and the 1988 Agreement. Genstar later 


amalgamated with Imasco Enterprises Inc. (“Imasco”). 


[31] ClubLink purchased the Golf Course Lands in 1997 from Imasco.  As part of the purchase, 


ClubLink, Imasco and Kanata entered into an assumption agreement dated November 1, 1997 (the 


“ClubLink Assumption Agreement”).  Pursuant to that agreement, ClubLink agreed to assume all 


of Imasco’s liabilities and obligations in respect of the 1981 Agreement, the 1988 Agreement and 


the 1985 Golf Club Agreement. 


[32] The ClubLink Assumption Agreement sets out that every covenant, proviso, condition and 


stipulation in the 1981 Agreement and 1988 Agreement apply to and bind ClubLink in the same 


manner and to the same effect as if ClubLink had executed those agreements in the place and stead 


of Campeau or Imasco. 


[33] Section 10 of the ClubLink Assumption Agreement contains similar wording as in s. 9 of 


the 1981 Agreement.  Section 10 confirms that if the City is required to reconvey the Golf Course 


Lands because they ceased to be used for recreational and natural environmental purposes, then 


the City was to notify ClubLink prior to delivering the land to Imasco.     


[34] In 2001, Kanata and a number of local municipalities amalgamated with the RMOC to 


form one municipal government under the City of Ottawa. 


[35] In 2005, ClubLink Capital amalgamated with several other companies to form ClubLink 


Corporation, which subsequently changed its name to ClubLink Corporation ULC. 
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[36] ClubLink has owned and operated the Golf Course since 1997. It is a private club.  To use 


the facilities, whether for golf or otherwise, one must be a member, a guest of a member or part of 


a pre-arranged booking such as a corporate event. 


[37] The Golf Course enjoyed its peak of popularity in 2005.  Since then, membership levels 


and entrance fees have fallen.  As of November 2019, membership is at approximately 70% of 


capacity.  Entrance fees have fallen from a high of $22,500 in 2005 to $9,000.  There are 21 other 


golf courses within a 35 km drive of the Golf Course, including 6 public courses, 8 semi-private 


courses and two other ClubLink courses. 


[38] Limited use is made of the Golf Club Lands in the winter for cross-country skiing.  There 


are much larger sites for cross-country skiing nearby which are more popular. 


ClubLink Explores Redevelopment Options 


[39] On December 14, 2018, ClubLink announced that it was pursuing options for alternative 


use of the lands.  ClubLink announced that it had entered into a partnership with developers Minto 


Communities Canada and Richcraft Homes to assist with redevelopment plans for the lands.  When 


the announcement was made, ClubLink emphasized the declining interest in golf and the fact that 


golf courses across the country were struggling. 


[40] On January 24, 2019, the City Solicitor wrote to ClubLink’s former counsel.  The City 


advised that it had not received notice from ClubLink (a) with respect to a proposed sale of the 


golf course or (b) to the effect that ClubLink desires to discontinue the operation of the golf course. 


The City requested that ClubLink provide formal notification if ClubLink should later “determine” 


that it would discontinue operating the golf course. 


[41] On October 8, 2019, ClubLink submitted planning applications for a zoning by-law 


amendment and approval for a plan of subdivision.  In those applications, ClubLink sought 


permission to redevelop the Golf Club Lands for residential and open space purposes. 
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[42] ClubLink’s planning applications envision the redevelopment of the Golf Club lands for 


single family homes, townhouses and other medium-density housing.  The redevelopment plans 


also include significant amounts of new, permanent, publicly accessible green space – much more 


than is currently available to the public.  The applications, if granted, would permit the construction 


of 545 detached dwellings, 586 townhouse dwellings and 371 apartment dwellings.   


[43] The redevelopment proposal includes a large neighbourhood park (8.6 acres), two parkettes 


(0.98 and 1.01 acres), five stormwater management ponds surrounded by green space and a variety 


of other open green spaces.  The parks would accommodate a variety of different public uses, such 


as play structures, splash pads, trails and dog parks.  None of these facilities exist at the Golf 


Course, a private club that generally operates from April to October each year. 


[44] As of the date of this hearing, the City had not yet rendered a decision on either of the 


planning applications.  In 2020, ClubLink appealed to LPAT the City’s failure to make a decision 


on the planning applications. 


[45] ClubLink maintains that it has never provided notice to the City that it desires to 


discontinue the operation of the Golf Club; ClubLink asserts that no such decision has been made. 


Claim for Restrictive Covenant   


[46]   The Coalition has intervened in this proceeding.  The Coalition seeks a declaration that 


the “Current Lands” (as defined in the 1988 Agreement) are subject to a restrictive covenant which 


requires that 40% of the total development area for the Kanata Marchwood-Lakeside Community 


remain as open space for recreation and natural environment purposes.   


[47] The Coalition represents the interests of many landowners in what was known as the 


Kanata Marchwood-Lakeside Community.  That community now includes the Kanata Lakes 


neighbourhood, Country Club Estates, CCC575, Catherwood and Nelford Court. 


[48] The factual matrix on which the Coalition relies in support of the claim for a restrictive 


covenant is the following: 
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a. The 40% principle was set out in the 1981 Agreement and required further study to 


determine exactly where the open space land would be located; 


b. The 1988 Agreement adopted and amended the 1981 Agreement to limit the application 


of the 40% principle to the lands “described as Schedule ‘A’”, which the 1988 Agreement 


defines as the “Current Lands”; 


c. The Current Lands were to be developed in accordance with a Concept Plan approved by 


Kanata by resolution, which was incorporated by reference into the 1988 Agreement.  The 


Concept Plan described generally the proposal for designation and development of the 


lands in accordance with the 1981 Agreement; 


d. Section 7 of the 1988 Agreement states that the 1981 Agreement and the 1988 Agreement 


shall run with and bind the Current Lands for the benefit of the Kanata Marchwood-


Lakeside Community; 


e. Pursuant to the ClubLink Assumption Agreement, ClubLink agreed to be bound by the 


covenants and obligations set out in the 1981 Agreement and 1988 Agreement; 


f. Section 11 of the ClubLink Assumption Agreement includes the following: 


If the use of the Golf Course Lands as a golf course or otherwise as Open Space Lands is, 


with the agreement of the City, terminated, then for determining the above 40% requirement, 


the Golf Course Lands shall be deemed to be and remain Open Space Lands. 


g. The 1988 Agreement is registered on title of every residential lot in Kanata Lakes. 


Coalition’s Motion to File Additional Evidence 


[49] Following the argument of this application, and while the decision of the Court was under 


reserve, the Coalition filed a Motion Record for leave to introduce additional evidence.  


Specifically, the Coalition seeks to introduce into evidence the affidavit of Peter van Boeschoten, 


sworn November 25, 2020.  A concept plan is attached as an exhibit to that affidavit.   


[50] In his affidavit, Mr. van Boeschoten states that he participated in a 2005 hearing before the 


Ontario Municipal Board (“the 2005 OMB Hearing”). The evidence before the Board on that 


hearing is said to have included a concept plan for the Kanata Lakes development area prepared 


by Campeau Corporation and dated December 4, 1987 (the “December 1987 Concept Plan”).  
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[51] The Coalition’s Motion Record includes the Affidavit of Barbara Ramsay dated November 


25, 2020.  In her affidavit, Ms. Ramsay provides the explanation as to why the December 1987 


Concept Plan was not found until now. 


[52] In response to the Coalition’s motion, ClubLink takes the position that it would be 


inappropriate to admit new evidence at this point, more than four months after the conclusion of 


the hearing.  That position is set out in a letter from ClubLink’s counsel and sent to the court. 


[53] ClubLink states that the December 1987 Concept Plan has no bearing on the issues in this 


application.  It does not, however, oppose the admission of that concept plan provided that the 


Court does not conclude that it is the same as the Concept Plan referred to in the 1988 Agreement.  


ClubLink submits that the Court is not in a position to reach a finding in that regard without a full 


contested hearing following the delivery of additional affidavit materials and, in all likelihood, 


cross-examinations on the additional affidavits. 


[54] ClubLink relies on the preamble to the 1988 Agreement, wherein the Concept Plan is 


defined in the following way: 


AND WHEREAS the City, by Council Resolution has approved a concept plan submitted by 


Campeau describing generally the proposal for designation and development of the lands in 


accordance with the Forty Percent Agreement, (the “Concept Plan”) a copy of which Concept Plan 


is retained in the offices of the Municipal Clerk of the City; 


[55] The Concept Plan is not attached to the 1988 Agreement and there is no mention of the 


date of the Concept Plan in the 1988 Agreement. 


[56] The Coalition’s motion is dealt with as part of the analysis on the restrictive covenant. 


THE ISSUES 


[57] The issues to be determined on this application are as follows: 


Issue 1: The Validity of the 1981 Agreement. 


1(a): Does the 1981 Agreement create interests in land that are void for perpetuities? 
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1(b): Was the 1981 Agreement ultra vires the powers of Kanata when it was authorized 


by By-law? 


1(c): Was the entering of the 1981 Agreement an unlawful fettering of Municipal 


Council Discretion? 


Issue 2: If s. 5(4) and/or s. 9 of the 1981 Agreement are void for perpetuities, can 


they be severed from the 1981 Agreement so that the rest of the 1981 


Agreement remains valid and binding? 


Issue 3: Has ClubLink determined that it desires to discontinue the golf course use? 


Issue 4: Is the City required to continue to operate a golf course on the Golf Course 


Lands? 


Issue 5: Is ClubLink bound by a restrictive covenant which prevents it from 


redeveloping the Golf Course Lands? 


Issue 1: The Validity of the 1981 Agreement 


Interpretation of Contracts 


[58] In determining what a party’s contractual obligations are, the role for the reviewing court 


is to identify the shared intention of the parties at the time of contracting: see Sattva Capital Corp. 


v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633, at para. 47.  The Supreme Court of 


Canada in Sattva identified that the “interpretation of contracts has evolved towards a practical, 


common-sense approach not dominated by technical rules of construction”: at para. 47. 


[59] The approach recommended in Sattva was applied by the Court of Appeal for Ontario in 


Weyerhaeuser Company Limited v. Ontario (Attorney General), 2017 ONCA 1007, 77 B.L.R. 


(5th) 175, at para. 65, rev’d in part on other grounds Resolute FP Canada Inc. v. Ontario (Attorney 


General), 2019 SCC 60.  The Court of Appeal described, as follows, the steps to be taken when 


interpreting a contract: 


(i)   determine the intention of the parties in accordance with the language they have used in the 


written document, based upon the “cardinal presumption” that they have intended what they have 


said; 


24







Page: 14 


 


 


(ii)   read the text of the written agreement as a whole, giving the words used their ordinary and 


grammatical meaning, in a manner that gives meaning to all of its terms and avoids an interpretation 


that would render one or more of its terms ineffective; 


(iii)   read the contract in the context of the surrounding circumstances known to the parties at the 


time of the formation of the contract. The surrounding circumstances, or factual matrix, include facts 


that were known or reasonably capable of being known by the parties when they entered into the 


written agreement, such as facts concerning the genesis of the agreement, its purpose, and the 


commercial context in which the agreement was made. However, the factual matrix cannot include 


evidence about the subjective intention of the parties; and 


(iv)   read the text in a fashion that accords with sound commercial principles and good business 


sense, avoiding a commercially absurd result, objectively assessed. 


[60] The objective of considering the factual matrix is to “deepen a decision-maker’s 


understanding of the mutual and objective intentions of the parties as expressed in the words of 


the contract”: Sattva, at para. 57.  The Supreme Court of Canada cautioned, however, about the 


use that can be made of the surrounding circumstances as part of the interpretive process. 


Surrounding circumstances cannot be used to deviate from the text so as to create a new agreement: 


Sattva, at para. 57.  


[61] With respect to post-contractual conduct, the Court of Appeal for Ontario recognized that 


such conduct can be an unreliable guide to the parties’ intent. As a result, evidence of post-


contractual conduct should only be admitted if the contract remains ambiguous following 


consideration of its text and factual matrix: see Thunder Bay (City) v. Canadian National Railway 


Company, 2018 ONCA 517, 424 D.L.R. (4th) 588, at para. 63, leave to appeal to S.C.C. refused, 


38247 (March 28, 2019). 


Issue 1(a): Does the 1981 Agreement create interests in land that are void for perpetuities? 


Applicable Law 


[62] The basic principles surrounding the application of the Rule Against Perpetuities are not in 


dispute in this proceeding.  Simply put, a contingent interest in land is required to vest within a 


period of time known as the perpetuity period.  In Ontario, that period is 21 years. For example, if 


a person has an option to purchase land and does not exercise it with the 21-year period, the option 


to purchase is void. 
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[63]   The origins of the Rule were discussed in Canadian Long Island Petroleums Ltd. et al. v. 


Irving Industries Ltd., [1975] 2 S.C.R. 715.  At pp. 726-727, the Court quoted from G.C. Cheshire, 


The Modern Law of Real Property, 10th ed. (London: Butterworths, 1967), at pp. 234-235 and 


240, in which the reasoning for the Rule is described as follows: 


The history of the rules whereby settlors have been prevented from limiting remote interests, is the 


history of a conflict between two antagonistic ideas. On the one hand there is the desire of the man 


of means to regulate the future enjoyment of his property for as long a period as possible. The right 


of making a settlement or a will is a potent weapon in the hands of a declining man, and unless 


human nature is transformed, the opportunity it offers of fixing the pecuniary destinies of the coming 


generations will not be neglected. A landowner, unless he gives thought to the fiscal consequences, 


is not always content to leave a large estate at the free disposal of a son. Old age especially, satisfied 


with its own achievements and often irritated by the apparent follies of a degenerate time, is inclined 


to restrain each generation of beneficiaries within close limits, and to provide for a series of limited 


interests. A landowner views the free power of alienation with complacency when it resides in his 


own hand, but he does not feel the same equanimity with regard to its transfer to others.  


… 


The perpetuity period is defined by Cheshire at p. 240: 


At common law, the vesting of an interest may be postponed during the lives of persons in being at 


the time when the instrument of creation takes effect, plus a further period of twenty-one years after 


the extinction of the last life. Any interest so limited that it may possibly vest after the expiration of 


this period is totally void. 


[64] The Rule is intended to prevent an owner of land from exercising control over the land for 


too long after they are no longer the rightful owner.  In most cases, the perpetuity period is 21 


years following the death of the owner.  It is well settled that corporations are not subject to the 


“extinction of the last life” criteria and that the 21 years begins to run from the date that the interest 


in question is created. 


[65] In Canadian Long Island, the Supreme Court of Canada differentiated between an interest 


in land, such as an option to purchase, and a contractual right, such as a right of first refusal.  A 


common feature of an option to purchase is that the optionee maintains control over the realization 


of the contingent event: at p. 732.  A right of first refusal is a personal right because it is created 


by contract, it does not create an interest in land and it is not subject to the Rule: at p. 735.   
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[66] More recently, the Court of Appeal for Ontario considered the difference between an 


interest in land under an option to purchase and a contractual or personal right under a right of first 


refusal: 2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409, 130 O.R. (3d) 641.  The facts in 


Israel Estate are straightforward.  In 1931, a landowner sold a gravel quarry to operators, who 


granted an option back to the vendor.  The option allowed the vendor to reacquire the property 


once the gravel in the quarry was removed by the operators.  Nearly 85 years later, after the gravel 


had been removed, the successors to the operators refused to honour the option to reacquire.  The 


Court of Appeal applied the Rule and determined that the event allowing the owner to repurchase 


had to vest within 21 years after the death of the original owner.  In Israel Estate, the 21-year 


period ended in 2001.  


[67] The Court of Appeal was required to determine whether the option provided to the owner 


was an option to purchase or a right of first refusal.  The Court described an option and a right of 


first refusal in detail at paras. 19-22 (footnote omitted): 


(a) Options to Purchase 


[19]      An option to purchase gives the option holder the right but not the obligation to purchase 


land. In Canadian Long Island Petroleums, Martland J. succinctly defined an option to purchase and 


emphasized the option holder’s control over the exercise of the option. In his words at p. 732: “the 


essence of an option to purchase is that, forthwith upon the granting of the option, the optionee upon 


the occurrence of certain events solely within his control can compel a conveyance of the property 


to him.” An option holder has an equitable interest in the land, contingent on the holder’s election 


to exercise the option. Because an option to purchase creates an interest in land, it is specifically 


enforceable at the time the option is granted. But to remain valid the option must be exercised within 


the perpetuity period. 


[20]      The perpetuity period is “not later than twenty-one years after some life in being at the 


creation of the interest”: see, for example, Sutherland Estate v. Dyer (1991), 1991 CanLII 7120 (ON 


SC), 4 O.R. (3d) 168 (Gen. Div.), at p. 171. An interest that vests outside this period is void. As 


Killeen J. explained in Sutherland Estate, at p. 172, the rule against perpetuities is a rule invalidating 


interests that vest too remotely. And it is a rule that applies not just to owners of land, but also to 


holders of contingent interests, such as options to purchase. 


It is stating the obvious to say that the central purpose of the rule was to prevent owners of 


property from exercising control over their property for too long a time after they ceased to 


be owners. However, the rule does not implement this purpose by restricting the duration of 


interests in trusts or other interest in property. Rather, the rule restricts the length of the 


interval which may elapse between the creation of a contingent interest and the vesting of 


that interest. Thus, the rule applies only to contingent interests and, to that extent, it has been 


said by many commentators that the rule should be really characterized as a rule against 


remoteness of vesting. 
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[21]      In the present case, the perpetuity period ended in 1952 (21 years after the Agreement was 


signed) or 2001 (21 years after Harold Israel died). It is unnecessary to decide which date is 


appropriate. If the Agreement is an option to purchase, which creates an interest in land, that interest 


still has not vested; therefore even if 2001 is the appropriate date, the option to purchase is void. 


(b) Rights of First Refusal 


[22]      A right of first refusal is a commitment by the owner of land to give the holder of the right 


the first chance to buy the land should the owner decide to sell. Typically, where a land owner is 


prepared to accept an offer to purchase from a third party, the holder of the right of first refusal will 


be given an opportunity to match the offer; or, when an owner of land decides to sell and fixes the 


sale price, the holder of the right of first refusal will be given the first chance to buy at the fixed 


price. In these typical right of first refusal scenarios, the owner has an unfettered discretion whether 


to sell and when to sell. 


[68] At para. 24, the Court of Appeal summarized the application of the Rule to both an option 


to purchase and a right of first refusal:   


[O]ptions to purchase create immediate interests in land; rights of first refusal do not. Options to 


purchase are specifically enforceable; rights of first refusal are not. And options to purchase are 


subject to the rule against perpetuities; rights of first refusal are not. Finally, according to Canadian 


Long Island Petroleums, options to purchase give the option holder control over the decision to 


effect a conveyance.  Rights of first refusal give the land owner control over the decision to convey. 


[69] The “first option to purchase” in Israel Estate led the Court of Appeal to conclude that the 


rights created were neither a pure option to purchase nor a pure right of first refusal.  The operator 


did not have an unfettered discretion to decide if and when it would sell the land as one would 


expect in a pure right of first refusal.  In addition, exercising the option was beyond the control of 


the original owner and the option could not be enforced when the agreement, which included the 


option, was made. 


[70] The Court of Appeal analyzed the issue of control.  The Court concluded that control is not 


determinative of whether an equitable interest in the land was created: Israel Estate, at para. 32.  


Rather than focus on the issue of control, it is better to focus on the true intent of the parties at the 


time the agreement was made: Israel Estate, at para. 38.  Indicia of the intention of the parties 


include the purpose of the agreement, the context in which it was made, its terms and the conduct 


of the parties.  Those indicia are factors that assist in determining whether an agreement gives rise 


to an immediate equitable interest in the land: Israel Estate, at para. 38. 
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[71] The more traditional circumstances where a right to repurchase has been found to create a 


contingent interest in land are seen in municipal reconveyance cases – those in which a 


municipality sells land to a developer with an obligation to develop the land within a certain 


timeframe: see City of Halifax v. Vaughan Construction Company Ltd. and The Queen, [1961] 


S.C.R. 715; Weinblatt v. Kitchener (City), [1969] S.C.R. 157; and Jain v. Nepean (City) (1992), 9 


O.R. (3d) 11 (C.A.). 


[72] In the application before this Court, the City relies on Loyalist (Township) v. The Fairfield-


Gutzeit Society, 2019 ONSC 2203, 4 R.P.R. (6th) 84.  In that case, the subject agreement provided 


that the Township’s ability to repurchase a historical property only materialized if and when the 


existing owner decided that it wished to sell the property to a buyer without a historical 


preservation mandate.  In Loyalist Township, the Court distinguished the subject agreement from 


the agreement in Israel Estate.  In the latter, there was an expectation that the option to repurchase 


would crystallize at some point (i.e., once the gravel was removed).  In Loyalist Township, the 


right to repurchase arose only if the Society wished to dispose of its interest to an organization that 


had different objectives from those of the Society: Loyalist Township, at para. 35.  Thus, there was 


no expectation that the right to repurchase would crystallize. 


[73] The City also relies on Pelham (Town) v. Fonthill Gardens Inc., 2019 ONSC 567, 85 


M.P.L.R. (5th) 264, where Pelham brought an application seeking a declaration that Fonthill did 


not hold an option to purchase a certain block of land against which a Notice of Option to Purchase 


was registered.  There were two properties in question.  The parties agreed that Fonthill had an 


option to purchase on the first property.  The agreement for the second property included an option 


to purchase in the event “the Town does not require the Town Lands for its own purposes”: 


Pelham, at para. 48.  At issue was whether the agreement for the second property included an 


interest in land or a personal right. 
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[74] The Court in Pelham followed the analysis in Israel Estate and concluded that (a) control, 


although a factor to be considered, is not determinative, and (b) one must look to the intent of the 


agreement: Pelham, at paras. 50-51. The limitations on when the option to purchase arose removed 


the right to purchase out of the realm of an option to purchase, as a result of which it was found to 


be a personal right: Pelham, at para. 47.   


Analysis 


True Intent 


[75] I begin the analysis by highlighting the intent of the parties as expressed in s. 10 of the 


1981 Agreement: to establish the principle as proposed by Campeau to provide 40% of the 


Campeau Lands as open space.  Campeau, while abiding by the 40% principle, incorporated a golf 


course to be operated in perpetuity; in doing so, Campeau made productive use of a significant 


portion of the open space lands. 


[76] While the overall intent of the parties to the various agreements is clearly relevant, it is also 


important to look at the specific paragraphs where contingent interests are created to determine if 


the true intent of those specific paragraphs was to create an interest in land.   


[77] I turn first to s. 5(4) of the 1981 Agreement which requires Campeau to convey the Golf 


Course Lands to Kanata if it desires to discontinue the operation of the golf course. When 


interpreting s. 5(4), the context must be considered.  This provision is clearly an alternative option 


should the principal objective of operating a golf course in perpetuity be discontinued by Campeau.  


It is a mechanism which prevents the lands from falling into a vacuum of uncertainty, should 


Campeau discontinue the operation of the golf course.  Thus, even when the section is considered 


in isolation, the true intention is to allow the City to take over the Golf Course Lands and maintain 


the 40% open space requirement.  
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[78] The same can be said for s. 9 of the 1981 Agreement which requires Kanata to reconvey 


lands to Campeau should Kanata no longer wish to use a portion of the land set aside for open 


space for recreation and natural environment purposes.  The intent here is to identify the limited 


circumstance where Kanata must reconvey part of the lands back to Campeau. Otherwise, Kanata 


retains ownership of the land conveyed under s. 5(4).  This provision provides a mechanism for 


the use of the land to evolve beyond the open space purpose. However, the intention behind s. 9 is 


clearly for this provision only to apply (a) if Campeau discontinues the Golf Course and conveys 


the Golf Course Lands to Kanata and (b) if Kanata were no longer to maintain a part of the open 


space lands as open space for recreation and natural environment. 


[79] Sections 5(4) and 9 of the 1981 Agreement are “off-ramps”, intended only to apply if the 


original intent changes and the parties to the 1981 Agreement contemplate alternative scenarios 


for the use of the subject lands.   


[80] By contrast, in Israel Estate, the Court of Appeal found that the true intent was to give 


Israel an interest in the land at the time the agreement was made.  It was clear that the owner’s 


expectation was that the lands would be returned to him once the removal of the gravel was 


complete.  The absence of an element of control was less important because the true intent of the 


agreement called for the control to be in the hands of the gravel operator while waiting for the land 


to be returned to the vendor.   


[81] The structure of the transaction in Israel Estate included that the land would be conveyed 


when the gravel was removed.  It was not a question of if the gravel would be removed.  There was 


clearly an expectation that the option would arise.  The only uncertainties or issues were (a) the 


pace at which the gravel would be removed, and (b) whether the operator had reasonably exercised 


its discretion to determine when the removal of the gravel was completed: Israel Estate, at para. 


27. 
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[82] In Loyalist Township, Mew J. distinguished from Israel Estate.  In the latter case, there 


was clearly an expectation that the option to repurchase would crystallize at a certain point.  Justice 


Mew contrasted the situation in Loyalist Township where the right to repurchase “would only arise 


in the event that the Society wished to dispose of its interest in the properties other than to an 


organization having similar objects to the Society”: Loyalist Township, at para. 35.  This was 


precisely the situation for Kanata under s. 5(4) of the 1981 Agreement.  I find that Kanata did not 


have an expectation that the right to purchase would crystallize because the golf course was 


intended to operate in perpetuity.  


[83] Kanata’s situation is different from that of the original owner in Israel Estate, because the 


true intent of the 1981 Agreement does not involve Kanata ever becoming the owner of the Golf 


Course (lands and buildings).  The potential for Kanata to become the owner of the Golf Course 


is nothing more than an “off-ramp” in the event that the operation of the golf course is not 


continued in accordance with the initial objective to operate the Golf Course in perpetuity.   


[84] The heading at s. 5 of the 1981 Agreement is “Methods of Protection” and is instructive 


for this analysis. The provisions of the 1981 Agreement from s. 5 and onward do exactly what is 


described; they provide mechanisms to maintain the 40% principle and protect the open space 


lands.  Section 5 and the subsequent sections are safeguards which preserve the true intent of 


maintaining the 40% principle.   


[85] There is no doubt that both s. 5(4) and s. 9 of the 1981 Agreement create contingent 


interests.  These potential conveyances are consequential events but do not form part of the true 


intent of maintaining the 40% open space principle.  They are not interests in land created at the 


time the parties entered into the 1981 Agreement.     


[86] In the case of s. 5(4), the contingent interest to Kanata gives Campeau the option to 


discontinue the golf course operation and maintain the 40% open space principle by allowing 


Kanata to take over the Golf Course operation. The continued operation of the Golf Course is 


essential to maintaining the 40% open space principle. 
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[87] Section 9 is also a provision that only applies following a change in circumstances which 


deviates from the initial intent.  There is no expectation that Kanata will cease to maintain any of 


the land set aside for open space other than for recreation and natural environment purposes.  This 


includes the Golf Course Lands following a conveyance under s. 5(4). This section makes it clear 


that so long as the open space lands continue to be used for recreation and natural environment 


purposes, Campeau has no right to a reconveyance.  This ensures that the 40% principle will be 


maintained and limits the circumstances where a reconveyance could lead to a change of use.  Once 


again, this provision acts as an “off-ramp” for an alternative scenario.     


[88] Whether it is a conveyance of land to Kanata under s. 5(4) or a limited right to a 


reconveyance to Campeau under s. 9, these sections give effect to the true intended purpose: 


maintaining the 40% open space principle.   


[89] I also find that the structure of the 1981 Agreement supports the conclusion that the true 


intent of the agreements did not include creating an interest in land in favour of Kanata.  The 1981 


Agreement is only binding on the parties (s. 11) and their respective successors or assigns (s. 13).  


It is not intended that the obligations of the parties, as set out in those agreements, shall be 


automatically binding on all future owners of the Golf Course Lands.  For example, subsequent 


owners are required to sign assumption agreements, as did both Genstar and ClubLink.  Thus, the 


binding nature of the 1981 Agreement is contractual.  This is further indicia of the intention of the 


parties. 


ROFR Language vs. Option Language 


[90] ClubLink submits that the contingent interests created in s. 5(4) and s. 9 were intended to 


be interests in land.  ClubLink argues that the difference in wording between s. 5(3) and s. 5(4) 


clearly demonstrates that s. 5(4) grants an interest in land.  ClubLink also argues that the 


differences in wording among s. 6 (stormwater management lands), s. 7 (natural environment 


lands) and s. 8 (parklands) demonstrate that s. 9 grants an interest in land. 
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[91] Section 5(3) contains language associated with a right of first refusal, and those terms are 


used in the section.  Section 5(4), on the other hand, does not use right of first refusal language.  I 


fail to see how these differences in language are determinative of anything.  It does not follow that 


because right of first refusal language is used in s. 5(3) that anything else must be intended to mean 


the opposite.  The language in s. 5(4) is not typical of language used to define an option to purchase.  


As highlighted in Israel Estate, there is no standard language to grant either a right of first refusal 


or an option; the focus is on the intention of the parties.   


[92] I agree with the City that ss. 6-8 of the 1981 Agreement do not create interests in land.  The 


purpose of these sections is not to give Kanata a right to have these areas conveyed to it.  In 1981, 


the areas described in ss. 6-8 of the 1981 Agreement were not capable of definition.  The process 


of defining those areas was to be carried out at some future point, through other agreements or 


through the planning process in the case of the parkland.   


[93] In the event of a breach of ss. 6-8 of the 1981 Agreement, Kanata’s remedy lies in contract 


and likely not by way of specific performance.  The latter remedy would not be available because 


the lands addressed in those sections had not been identified when the parties entered into the 


agreement.      


[94] In summary, the wording of ss. 5(4) and 9 of the 1981 Agreement is not traditional option 


to purchase wording.  Neither are they right of first refusal type wording.  The wording of those 


sections does not, in itself, further the analysis.     


Control 


[95] Control, as a factor, while not determinative, is relevant to the outcome on Issue No. 1.  It 


is one factor to consider in determining the nature of the interest being created in ss. 5(4) and 9 of 


the 1981 Agreement.   
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[96] It is well accepted that in the case of a right of first refusal, control lies with the owner.  


Only the owner may decide whether to offer the property for sale.  Only the owner may decide to 


consider an unsolicited offer from a third party.  In either case, the holder of the right has no control 


over the triggering event and thus the right is purely personal or contractual.  In the case of the 


option to purchase, it is typically the option holder who has the right but not the obligation to 


purchase land.  


[97] Under s. 5(4), the control rests with Campeau in the event it decides to discontinue the 


operation of the golf course.  There is nothing Kanata can do to trigger a conveyance of the Golf 


Course.  Under s. 9, the control rests with Kanata or such other owner, where any of the land set 


aside for open space ceased to be used for recreation and natural environment purposes.  Once 


again, the control rests with the then owner of the land. 


[98] I find that the elements of control, as set out in ss. 5(4) and 9, are indicative of the parties’ 


intention of creating personal contractual rights as opposed to interests in land. 


Registration 


[99]  Section 12 of the 1981 Agreement calls for the registration of the 1981 Agreement against 


the Campeau Lands.  ClubLink submits that the City registered the 1981 Agreement and all other 


agreements because the City had an interest in the Golf Course Lands.  In support of this position, 


ClubLink contends that in order to register the 1981 Agreement, s. 78 of the Land Titles Act, R.S.O. 


1970, c. 234 (“LTA”), requires that one have an “interest in land” and that if it was not a property 


interest, there would no right to register although some may still succeed. 


[100] Based on the decisions in Pelham and Benzie v. Hania, 2012 ONCA 766, 112 O.R. (3d) 


481, I reject ClubLink’s argument in that regard.  


[101] In Pelham, Lococo J. found that even if the right in question was not an option to purchase, 


notice of a purchase right may still be registered.  Justice Lococo relied on s. 71(1) of the LTA 


(previously s. 78 of the LTA) in concluding that any person interested in land may protect their 


interest by way of registration.  
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[102] In Benzie v. Hania, the Court of Appeal for Ontario held that, pursuant to s. 71(1) of the 


LTA, a right of first refusal was capable of being registered on the title to the land.  The Court 


specifically held that registration rights are not limited to equitable interests in land: Benzie, at 


para. 76. 


[103] I conclude that the registration of 1981 Agreement on title to the Campeau Lands is not an 


indicium of the true intention of the parties.  It is merely notice to the public of a right or an interest 


affecting the land.  At the same time, it is still a factor to be taken into consideration when 


determining the true intention of the parties. 


Conclusion:  The Rule Against Perpetuities 


[104] I conclude that ss. 5(4) and 9 of the 1981 Agreement continue to be valid and enforceable. 


They are not void for perpetuities.  The contingent interests to a conveyance granted in the 1981 


Agreement are personal contractual rights and not interests in land.  In summary, 


• Section 5(4) was not intended to allow for Kanata to eventually own and operate the Golf 


Course.  This section created nothing more than an “off-ramp” to ensure that the true 


intention of the 1981 Agreement – to maintain 40% open space within the Campeau Lands 


through the use of a golf course – was carried out; 


• Section 9 also was not intended to create an interest for Campeau to regain possession of 


the lands no longer used for open space. The intent is to provide an alternative should 


Kanata no longer use the land for open space. It is to allow for an alternate use of the land 


should Kanata change the anticipated use.   


• Both ss. 5(4) and 9 create contractual rights that may or may never crystallize.  The 


question is not when the ownership changes but if the ownership changes;   


• Support for this conclusion is also found in (a) the absence of any control given to Kanata 


to trigger the conveyance of the Golf Course Lands, and (b) the absence of any control to 


Campeau to trigger the reconveyance of open space lands; 


• The difference in the language used in s. 5(3) (ROFR) and s. 5(4) does not influence the 


analysis of s. 5(4); 
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• The registration of the 1981 Agreement on title to the Campeau Lands is also not 


determinative of the creation of an interest in land.  It is notice to the public. 


Issue 1(b): Was the 1981 Agreement ultra vires the powers of Kanata when it was authorized 


by By-law?   


[105] ClubLink also submits that in 1981, there was no statutory power authorizing Kanata to 


enter into the 1981 Agreement. Kanata did not possess a general power to contract, and there was 


no statutory provision authorizing an agreement of this nature which requires Campeau to operate 


a golf course in perpetuity. Thus, the 1981 Agreement was ultra vires Kanata’s powers and is void 


ab initio. 


[106] The parties agree that the authorization to enter into the 1981 Agreement would have been 


done by by-law but that actual by-law is not part of the evidence in this application.  Its challenge 


to Kanata’s authority is focussed solely on the aspect of the 1981 Agreement that compels 


Campeau to operate a golf course in perpetuity, failing which it must convey the land.  ClubLink 


does not challenge the other provisions of the 1981 Agreement.  Specifically, it does not challenge 


the parkland provisions or the provisions for the storm water management areas and the natural 


environment areas. 


Applicable Law 


[107] In 2001, the Municipal Act, 2001, S.O. 2001, c. 25 (the “2001 Act”), resulted in a change 


to the approach to interpreting municipal powers.  Pursuant to that statute, municipalities now have 


“the capacity, rights, powers and privileges of a natural person for the purpose of exercising its 


authority under this or any other Act”: s. 9.  These powers include general powers to contract, 


except where specifically excluded in the statute. 


[108] The determination of Issue (1)(b), however, is reached based not on the 2001 version of 


the statute, but on the version of that and other relevant statutes that were in force in the 1980s, 


when the agreements were authorized by the relevant municipal authority.  


37



syee

Highlight







Page: 27 


 


 


[109] At the time of execution of the 1981 Agreement, Kanata and the RMOC derived their 


authority from the Municipal Act, R.S.O. 1970, c. 284 (the “1970 Act”).1  In 1981, the 


interpretation of municipal powers was more restrictive.  Municipalities were creatures of statute 


and they could only exercise the powers granted to them by legislation or otherwise necessarily or 


fairly implied: R. v. Greenbaum, [1993] 1 S.C.R. 674, at pp. 687-688; R. v. Sharma, [1993] 1 


S.C.R. 650, at p. 668. 


[110] It is well established that ClubLink has the onus to prove that the by-law approving and 


authorizing the 1981 Agreement was ultra vires the powers of Kanata:  see 114957 Canada Ltée 


(Spraytech, Société d’arrosage) v. Hudson (Town), 2001 SCC 40, [2001] 2 S.C.R. 241, at para. 


21.  


[111] Even before 2001 and the changes to the provincial legislation, the law with respect to the 


interpretation of municipal powers had evolved with the Supreme Court of Canada’s decision in 


Nanaimo (City) v. Rascal Trucking Ltd., 2000 SCC 13, [2000] 1 S.C.R. 342.  The Court adopted 


a broad and purposive approach to delineating municipal jurisdiction: at para. 18.  As a result, 


statutes in which municipal powers are prescribed are to be construed purposively – in their entire 


context and in light of the scheme of the act as a whole – with a view to ascertaining the 


legislature’s true intent: at paras. 19-20. 


[112] At para. 36 of Nanaimo, the Supreme Court of Canada cited with approval the following 


statement by McLachlin J. (as she then was) in Shell Canada Products Ltd. v. Vancouver (City), 


[1994] 1 S.C.R. 231, at p. 244: “Barring clear demonstration that a municipal decision was beyond 


its powers, courts should not so hold.  In cases where powers are not expressly conferred but may 


be implied, courts must be prepared to adopt the ‘benevolent construction’ which this Court 


referred to in Greenbaum, and confer the powers by reasonable implication.” 


 


 
1 The parties entered into the 1981 Agreement on May 26, 1981. However, the Municipal Act, R.S.O. 1980, c. 302, 


only came into force on August 1, 1981: see Ontario (1980), “Proclamation Bringing the Revised Statutes of 


Ontario, 1980 into Force,” Ontario: Revised Statutes: Vol. 1980: Iss. 9, at p. 630. 
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The Benevolent Construction Approach 


[113] ClubLink suggests that the “benevolent construction” approach to the interpretation of 


municipal by-laws has not been adopted by the Supreme Court of Canada and that the proper 


analysis is limited to a “broad and purposive” approach.  ClubLink argues that the Court of Appeal 


for Ontario’s decision in Croplife Canada v. Toronto (City) (2005), 75 O.R. (3d) 357 (C.A.), leave 


to appeal refused, [2005] S.C.C.A. No. 329, did not properly apply the Supreme Court of Canada’s 


analysis in Spraytech.  Alternatively, ClubLink argues that the benevolent construction approach 


only applies to modern municipal statutes which have expanded municipal powers. I disagree with 


both suggestions.  


[114] I firstly confirm my view that the “benevolent construction” analysis was endorsed by the 


Supreme Court of Canada in Spraytech, at para. 23.  That decision involved the Town of Hudson’s 


authority to pass a by-law which restricted the use of pesticides under the Town’s general welfare 


powers.   


[115] In Spraytech, the Supreme Court begins its analysis by referring to what is known as 


“Dillon’s Rule” which confirms the long-standing principle that municipalities, as statutory bodies, 


may only exercise those powers expressly conferred by statute and those necessarily or fairly 


implied: at para. 18.  Writing for the majority, L’Heureux-Dubé J. goes on to reference McLachlin 


J.’s (as she then was) dissenting statements in Shell (referenced above) as having been cited with 


approval in Nanaimo: at para. 23. The analysis moves on to cite Sopinka J. on behalf of the 


majority in Shell.  Justice Sopinka enunciated the test of whether the municipal enactment was 


“passed for a municipal purpose”: “to render services to a group of persons in a locality with a 


view to advancing their health, welfare, safety and good government”: at para. 26.  Finally, 


L’Heureux-Dubé J. states that the provisions at issue in Spraytech, while benefiting from a 


generosity of interpretation, must have a reasonable connection to the municipality’s permissible 


objectives: at para. 26.   


[116] Thus, the “benevolent construction” analysis from Shell was followed in Spraytech where 


it was further described by Justice L’Heureux-Dubé as a “generosity of interpretation”.  
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[117] Secondly, the interpretation of municipal statutes by using the benevolent construction 


approach has not solely been limited to modern municipal statutes such as the 2001 Act which 


expanded the scope of municipal powers in Ontario.  In Spraytech, the benevolent construction 


approach was used to interpret a by-law passed in 1991 pursuant to the Cities and Towns Act, 


R.S.Q., c. C-19.  Also, the Court of Appeal for Ontario applied the benevolent interpretation 


analysis in Horton v. Sudbury (City) (2004), 70 O.R. (3d) 768 (C.A.), at para. 16. 


Specific Powers in the 1970 Act 


[118] Against this backdrop, I consider the express powers set out in the 1970 Act.  The parties 


have directed me to the following relevant sections: 


1(11). "land" includes lands, tenements and hereditaments, and any estate or interest therein, and 


any right or easement affecting them, and land covered with water; 


… 


5. Where power to acquire land is conferred upon a municipal corporation by this or any other Act, 


unless otherwise expressly provided, it includes the power to acquire by purchase or otherwise and 


to enter on and expropriate. R.S.O. 1960, c. 249, s. 5. 


… 


242. Every council may pass such by-laws and make such regulations for the health, safety, morality 


and welfare of the inhabitants of the municipality in matters not specifically provided for by this Act 


as may be deemed expedient and are not contrary to law, and for governing the proceedings of the 


council, the conduct of its members and the calling of meetings. R.S.O. 1960, c.249, s.243. 


… 


352(68). For acquiring land for and establishing and laying out public parks, squares, avenues, 


boulevards and drives in the municipality or in any adjoining local municipality and, in respect of 


lands acquired for any of such purposes that are not under the general management, regulation and 


control of a board of park management, for exercising all or any of the powers that are conferred on 


boards of park management by The Public Parks  Act. 


352(69). For accepting and taking charge of land, within or outside the municipality, dedicated as a 


public park for the use of the inhabitants of the municipality. 


… 


40







Page: 30 


 


 


352(74). For acquiring, erecting, altering, maintaining, operating or managing or granting aid for the 


acquisition, erection, alteration, maintenance, operation or management of monuments, memorial 


windows, tablets, parks, recreational areas, playgrounds, athletic fields, zoological or other gardens, 


natural history collections, observatories or works of art, or other places of recreation and 


amusement, arenas, auditoriums, health or community centres, stadia, museums, including public 


historical museums and similar buildings, within or outside the municipality that may or may not be 


in commemoration of the persons or any class thereof who served during any war in the armed forces 


of Her Majesty or Her Majesty's allies or in the auxiliary or ancillary services of such forces or in 


the merchant marine or any Corps of (Civilian) Canadian Fire Fighters for service in the United 


Kingdom. 


… 


352(74)(c). Any such building may be established and equipped as a home or clubhouse for such 


persons or any class thereof or may be used for such purposes as the council considers proper. 


Analysis 


[119] The 1981 Agreement sets out various rights and obligations for Campeau and Kanata. They 


all relate to the principle of maintaining 40% of the Campeau Lands as open space for recreation 


and natural environment purposes.  These include the Golf Course, parkland, stormwater 


management areas and natural environment areas.  As stated in Horton, by-laws passed for a 


legitimate municipal purpose should be reviewed deferentially: at para. 16. 


[120] With respect to the provisions involving the operation of the Golf Course, the authority to 


enter into such an agreement lies within the specific powers of the 1970 Act.  Although not relevant 


to these proceedings, those portions of the 1981 Agreement which allow for the conveyance of 


lands for the stormwater management system and the natural environment areas find their authority 


within the general powers granted to a municipality. 


[121] As previously stated, ClubLink only challenges those provisions of the 1981 Agreement 


that require Campeau to operate a golf course in perpetuity failing which it must convey the land 


to Kanata. 


Specific Powers 


[122] While the parties did not refer the Court to the specific Kanata by-law that authorized the 


signature of the 1981 Agreement, no issue was taken that the signature of the 1981 Agreement was 
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authorized by a by-law of the Council for the City of Kanata at some point.  The focus is on 


Kanata’s authority to enter into the 1981 Agreement. 


[123] A number of the subsections in s. 352 address the power that Kanata had in 1981 to pass 


by-laws providing for public parks and recreation uses: 


• Section 352(68) allows for by-laws to be passed for the acquisition and establishing of 


public parks; 


• Section 352(69) allows for the accepting and taking charge of land dedicated as a public 


park for the use of the inhabitants of the municipality.   


• Section 352(74) allows for the acquisition, maintenance, operation, management and 


granting of aid for the acquisition of parks, recreational areas, playgrounds, athletic fields 


and other places of recreation and amusement.  Section 352(74)(c) specifically allows for 


the establishment of a clubhouse.   


[124] Within the specific powers set out in s. 352(74) is the power to provide aid for the 


acquisition of recreation areas.  The section contemplates that these powers can be exercised by 


contracting with third parties.  The listed uses are left open by including “recreational areas” and 


“other places of recreation and amusement”. 


[125] The interpretation section of the 1970 Act defines the term “land” to include any right 


affecting land.  Section 5 of the 1970 Act sets out that the power to acquire land includes “the 


power to acquire by purchase or otherwise”.  This wording demonstrates that the 1970 Act 


contemplates different methods of acquisition, including the right to re-acquire or to accept a 


conveyance at no cost (i.e., s. 5(4) of the 1981 Agreement).  These sections support a finding that 


different methods of implementation of municipal powers were available to Kanata at the relevant 


time.  


[126] ClubLink submits that golf courses are not specifically mentioned in the specific powers 


set out in the 1970 Act.  In particular, ClubLink submits that the 1970 Act does not include the 


power to compel the operation of a golf course failing which the party must sell their land.  The 


interpretation proposed by ClubLink runs contrary to the obligation to interpret the relevant 


provisions using a broad and purposive approach: Nanaimo, at para. 18.   
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[127] The analysis must focus on the purpose of the 1981 Agreement:  to ensure that 40% remains 


as open space.  Within that purpose, the 1981 Agreement allows for the use of the 40% open space 


lands for a golf course, for recreational uses and for natural environment uses.  The by-law which 


authorized the 1981 Agreement was not enacted to impinge upon Campeau’s civil or common law 


rights and nor did it have that effect.  In agreeing to the 40% principle, Campeau wanted to operate 


a golf course. Kanata did not impose the golf course use but clearly wanted to ensure that the 40% 


principle was maintained.  Thus, where Campeau stated that it would operate a golf course, it 


agreed to do so in perpetuity failing which Kanata would have that opportunity.  When considering 


Kanata’s power to pass by-laws under s. 352(74) and the other sections referenced above, I 


conclude that: 


a. Kanata had the power to pass by-laws for the acquisition, operation and maintenance of 


recreational areas and other places of recreation.  This included a golf course and to a 


minimum a golf course is fairly implied; and 


b. Kanata had the power to pass by-laws where it contracted with third parties for the 


acquisition, operation and maintenance of recreational areas and other places of 


recreation.  This included a golf course and to a minimum, a golf course is fairly implied. 


[128] When those powers are considered in the context of a broad and purposive analysis, and 


by applying a “benevolent construction” or a “generosity of interpretation”, the inclusion of a golf 


course as a recreational area is clear and obvious.  This is confirmed by looking at the context of 


the 1970 Act which granted broad powers for the acquisition of land generally and particularly for 


the acquisition of lands for recreational purposes.  The legislative intent is clear to allow for broad 


powers in the establishment of recreational areas. 


[129] I disagree with ClubLink’s contention that the municipal power must include the ability to 


compel the operation of a golf course in perpetuity, failing which it must convey the land.  The 


term of the agreement does not impact the power over the subject matter.  It is inconsequential if 


the term is for 5 years, 25 years or in perpetuity.  It is simply a negotiated term that falls under the 


municipal power.  This also applies to the obligation to convey the Golf Course Lands so that 


Kanata may have the right to operate and maintain the golf course if Campeau choses not to do so.  


This is also a negotiated term that falls under the authority granted by the 1970 Act.      
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[130]   The list of uses in s. 352(74) is clearly not meant to be limited to narrowly circumscribed 


or enumerated uses given the words “recreational areas” and “or other places of recreation and 


amusement”. The potential list of recreational uses is left open-ended and thus a golf course is 


included or at least fairly implied. 


[131]   Applying the requisite broad and purposive approach to the wording of s. 352(74) and the 


other specific powers referenced above, it is difficult to imagine how this section could not be 


interpreted as allowing Kanata to enter into an agreement to preserve and maintain 40% of a large 


residential development as open space for recreation and natural environment.  This was clearly 


done to further a municipal purpose.  When considering Kanata’s permissible objectives under the  


1970 Act, it leads to the unmistakable conclusion that the 1981 Agreement and the by-law that 


adopted it were intra vires Kanata’s powers and specifically the power to contract with a third 


party for the acquisition, maintenance and operation of a recreational area such as a golf course. 


The remaining details are simply negotiated terms that clearly fall under Kanata’s authority. 


General Power 


[132] Having concluded that the authority related to the golf course provisions is specifically 


provided for by the 1970 Act, there is no need to address the general power under s. 242 of the 


1970 Act. 


Issue 1(c): Was the entering of the 1981 Agreement an unlawful fettering of Municipal 


Council Discretion? 


[133] The courts have intervened in agreements between municipalities and developers where 


the municipality effectively sells its zoning approval authority in exchange for some other benefit. 


In Finney et al. v. Township of McKellar; Fenton (Cross-respondent) (1982), 36 O.R. (2d) 47 


(C.A.), at p. 55, the Court of Appeal for Ontario succinctly described the principle of fettering of 


municipal authority as follows: 


If the councillors are bound by the execution of the agreement and their discretion completely 


fettered in considering the submissions made to them at the statutorily required public hearing, then 


the agreement is contrary to public policy and the rules of natural justice. 
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[134]  ClubLink relies on the public statements of the then Regional Chairman at a Regional 


Planning Committee meeting whereby the minutes reveal that the Regional Chairman indicated a 


reluctance to make a commitment for a Regional Official Plan Amendment until there was some 


resolution or quid pro quo arrangement.  These words are suggested to be indicative of the 


fettering of the RMOC’s authority. 


[135] I disagree.  The first and most obvious observation to make is that the RMOC is not a party 


to the 1981 Agreement.  Also, the RMOC was not the approval authority for the OPA: the approval 


authority was the Minister of Housing.  Next, it is well established that the words of an individual 


municipal councillor do not bind a municipality.  Thus, the evidence of fettering would have to be 


found in the agreements. 


[136] The 1981 Agreement does not include an undertaking by any municipal authority to 


approve a development application.  While the preamble states that the RMOC had agreed to 


amend its official plan, this had already been expressed in the resolution of the planning committee 


dated April 28, 1981 stating that the agreement between Campeau and Kanata was a condition 


precedent to the committee’s approval.  Notably, the regional chair dissented on that resolution.  


[137]   It is also relevant to note that s. 11 of the 1981 Agreement delayed its binding nature until 


the OPA was approved by the Minister of Housing or the Ontario Municipal Board.   


[138] Furthermore, the development proposal was one Campeau advanced as a mechanism to 


promote its development and obtain approval.  The open space features of the 1981 Agreement 


were not a condition of development approval.  At the time when Kanata passed a resolution 


supporting the Campeau proposal, that resolution made no mention of the 40% principle and 


simply highlighted the support for “significant natural features”.  Thus, Kanata provided its support 


to the Campeau proposal without any apparent indication that the support was tied to the 40% 


principle.  Later, as part of the 1981 Agreement, Kanata and Campeau mutually covenanted to 


support the OPA. 
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[139] ClubLink contends that Kanata and the RMOC sold their official plan amendment powers 


in exchange for benefits that they were otherwise unauthorized to request.  The notion that there 


is something inappropriate or nefarious in the provisions of the 1981 Agreement is without merit.  


The purpose behind the 1981 Agreement was considered many years later at the 2005 OMB 


Hearing.  In its decision, the OMB made the following comments, at p. 11:  


These motions involve the jurisdiction of the Ontario Municipal Board and its authority to rule on 


the 40% Agreement.  While the Board has no jurisdiction over the legislative competency of 


municipalities, it has supervisory jurisdiction over their municipal planning competence.  In this 


case, however, the Board finds no linkage between the Official Plan and the 40% Agreement and it 


finds the Agreement to be a private agreement between two parties.  The Board may hear and 


determine the matter in issue and settle and determine the requirements for site plan approval, but 


this does not include the private agreement between the City and KNL as successors to the private 


agreement that was enacted years ago. The Board finds that the City, in carrying out its function of 


acquiring and maintaining land, does so in the public interest and for the long-term sustainability 


and growth of a vibrant community.  But in doing so, it may operate under myriad arrangements or 


official planning instruments to achieve those goals.  One such arrangement may be a private 


agreement, such as the one before the Board.  In such matters, the Board has no jurisdiction to 


prevent the municipality from entering into any contract with regard to a matter within its 


jurisdiction.   


The Board further finds that on this question of public interest, City Council, most knowledgeable 


with the local municipal conditions, i[s] best placed of all parties to determine what is or is not in 


the best public interest….  


[140] In the context of the fettering of Municipal Council discretion argument, the observations 


of the OMB are relevant in that they acknowledge the myriad arrangements or official planning 


instruments used to achieve municipal goals. 


[141] The circumstances of the 1981 Agreement are analogous to the agreement entered into 


between the plaintiffs and the regional municipality in First City. While ClubLink relies on this 


decision for its ultra vires argument, the City points to the nature of the agreement in question and 


how it was found to not represent a form of fettering of municipal decision-making.  That 


agreement provided for the adoption of amendments to the local and regional official plans to 


permit residential, commercial and industrial development and the construction of a trunk sewer 


and water lines.  Specifically, Durham covenanted and agreed that it “will immediately adopt 


Official Plan Amendment Numbers 54 and 12 and will submit them to the Minister of Housing for 


approval upon adoption and will use its best efforts to have them approved”: First City, at p. 670. 
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[142] In First City, the Court noted that the regional municipality had exercised its planning 


jurisdiction over a long period of time, the entering of the agreement was considered in the public 


interest, the statutory process was complied with for the approval of an official plan amendment 


and no statutory rights of third parties came into question: First City, at pp. 691-692.  All of these 


features are present surrounding the 1981 Agreement and the OPA process.  


[143] The cases relied upon by ClubLink are all distinguishable on the facts. There is no evidence 


that the RMOC or Kanata abdicated their statutory duties, thereby acting in a manner which is 


contrary to public policy.  The process followed for the approval of the OPA was a comprehensive 


public process that allowed for public input in accordance with the planning process in effect at 


the time. 


[144] Finally, the 1981 Agreement arose out of the planning process.  Campeau presented a 


proposal which required the OPA.  Kanata provided its comments in support by way of resolution 


as part of the consultation process.  The need for the 40% principle arose in public meetings where 


members of the public had the opportunity to be aware of the process leading to the OPA.  The 


OPA was an official plan amendment and not a zoning by-law.  The details of the zoning process 


were still to be determined, again through a public process, and Kanata made no commitments to 


approve any particular form of zoning.   


[145] Neither the RMOC nor Kanata “sold” its official plan amendment approval; they simply 


supported Campeau’s development proposal which included an agreement with Kanata. 


Issue 2: If s. 5(4) and/or s. 9 of the 1981 Agreement are void for perpetuities, can they be 


severed from the 1981 Agreement so that the rest of the 1981 Agreement remains valid and 


binding? 


[146] Given my conclusion that the 1981 Agreement continues to be a valid and enforceable 


agreement, there is no need to consider the severance issue. 
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Issue 3: Has ClubLink determined that it desires to discontinue the golf course use? 


Relevant Evidence 


[147] In December 2018, ClubLink announced its plans to pursue options for alternative use of 


the Golf Course Lands.   On October 8, 2019, ClubLink filed planning applications to permit the 


redevelopment of the Golf Club Lands.  The Court was advised during this hearing that in 2020, 


ClubLink appealed the City’s failure to make a decision to the LPAT. 


[148] Section 5(4) of the 1981 Agreement provides that “[i]n the event that Campeau desires to 


discontinue the operation of the golf course and it can find no other persons to acquire or operate 


it, then it shall convey the golf course (including lands and buildings) to Kanata at no cost”. 


[149] Section 5(5) of the 1981 Agreement provides that if the City does not accept the 


conveyance under s. 5(4), then Campeau shall have the right to apply for development of the Golf 


Course Lands in accordance with the Planning Act. 


[150] ClubLink has provided evidence from its Director of Operations for the Golf Club that it 


has not decided to cease operating the Golf Club and that it was taking active steps to maintain the 


property for the 2020 season.  On cross-examination, the City’s witness agreed that even if 


planning applications are approved, ClubLink must still decide if it will move forward with the 


proposal. 


[151] The City argues that making an application under the Planning Act, R.S.O. 1990, c. P.13, 


is clearly a desire to discontinue.  Also, the City argues that s. 5(5) of the 1981 Agreement only 


permits development applications to be made if the City refuses the conveyance of the Golf Course 


lands under s. 9.  This is not what the 1981 Agreement says.  It would have been easy for the 


parties to specify that “otherwise, no other development applications will be made”.  This was not 


done. 
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Analysis 


[152] While s. 5(5) of the 1981 Agreement provides for a situation where Campeau/ClubLink 


could apply for development of the Golf Course Lands, the agreement does not otherwise 


specifically prohibit development applications.    


[153] The basic principles of corporate law state that a corporation merely acts pursuant to the 


decisions of its directing minds.  Some corporate actions can be delegated to officers and directors, 


but they still must be derived from the Board of Directors: see: Canadian Dredge & Dock Co. v. 


The Queen, [1985] 1 S.C.R. 662.  Thus, for a decision to be made to discontinue the golf course 


operation, that decision must come from its directing minds. 


[154] The action of making a development application under the Planning Act does not foreclose 


the continued operation of the Golf Club.  In addition, the discontinuance of the golf course 


operations is not something that happens overnight, and it is apparent that the golf course 


operations continued throughout the 2020 golf season.  It is likely for this reason that the phrase 


“desires to discontinue” was employed given the expectation that there would be advance notice 


to the membership of an upcoming discontinuance.   


[155] If it was Kanata’s intent that development applications could only be made following the 


procedure set out in s. 5(5), it should have specified it in the 1981 Agreement.  Kanata and 


Campeau were two sophisticated parties.  It is not for this Court to rewrite the agreement that was 


made.  Words were chosen by the drafters and those words are expected to have meaning. 


[156] I am of the view that the words “desires to discontinue” anticipate the need for some 


corporate action to give notice of a pending discontinuance.  This is the commercially reasonable 


manner to interpret those terms given the principles associated with corporate decision-making.  


[157] Finally, I specifically disagree that the filing of planning applications or appeals related 


thereto demonstrates a desire to discontinue.  At this point, ClubLink has no idea how it may 


develop the Golf Course Lands.  It would be difficult for it to commit to the discontinuance of the 


golf course without knowing the development potential of the Golf Course Lands or if 


development will be allowed at all. 
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Issue 4: Is the City required to continue to operate a golf course in perpetuity on the Golf 


Course Lands? 


Analysis 


[158] On this issue, ClubLink seeks to have the Court rewrite s. 9 of the 1981 Agreement.  It was 


clearly not the intention of the signatories of the 1981 Agreement to require that the City be bound 


by the same obligations to operate the golf course in perpetuity. If that was the intent, the parties 


would have imported the same wording into s. 5(4) as is clearly set out in ss. 5(1) and 5(2) where 


clear reference is made to operating the golf course in perpetuity. 


[159] While considering this issue, the Court specifically refers to the principles of contractual 


interpretation previously discussed from Weyerhaeuser, at para. 65.  


[160] The analysis of this issue begins with s. 5(1) of the 1981 Agreement which introduces 


Campeau’s agreement to operate the golf course in perpetuity subject to its right to sell the golf 


course (including lands and buildings) and Kanata’s right of first refusal.  The notion of the 


operation of the golf course in perpetuity is repeated in s. 5(2) of the 1981 Agreement. 


[161] Section 5(4) then addresses Campeau’s desire to discontinue the operation of the golf 


course and the obligation to convey the golf course (including lands and buildings) to Kanata at 


no cost.  If Kanata accepts that conveyance, Kanata shall operate or cause to operate the land as a 


golf course, subject to s. 9.  Notably, there is no mention of Kanata’s obligation to operate the land 


as a golf course “in perpetuity”.  It was clearly not the intention of the parties to import the same 


obligations as those specifically imposed on Campeau.  


[162] Moving on to s. 9, the wording changes and I conclude that this was intentional as parties 


are presumed to have intended what they have said.  The first observation is that s. 9 is not triggered 


by the cessation of the golf course use.  It applies to the cessation of recreation and natural 


environment purposes.   
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[163] Next, in s. 9, there is no mention of the golf course use or the golf course lands.  Clearly, 


the intention of this section was meant to be broader than the conveyance contemplated in s. 5(4) 


which was specific to the golf course use and the golf course lands. Instead, it applies to all the 


open space lands and applies to a situation where the lands are no longer used for recreation and 


natural environment purposes.  


[164] ClubLink seeks to have s. 9 interpreted as if the reference to “recreation and natural 


environmental purposes” is the equivalent to referring to the “intended use”.  However, when 


considering how the parties viewed the issue of reconveyance to Campeau (later Imasco) at the 


time of the ClubLink Assumption Agreement, s. 10 of that agreement imports the same language 


that such a reconveyance applied when the “land ceases to be used for recreational and natural 


environmental purposes by the City”.  This accords with an interpretation that the intention was 


not to trigger the reconveyance by the cessation of the golf course use by Kanata.  


[165] As worded, s. 9 of the 1981 Agreement clearly allows for the City to continue using the 


Golf Course Lands for recreation or natural environment purposes, other than a golf course, 


without the need to reconvey the land back to Campeau. This interpretation is also the 


commercially reasonable interpretation given that Kanata was not in the business of operating golf 


courses.  As such, it would likely have to find an operator. If Kanata was foreclosed from using 


the Golf Course Lands for recreational or natural environment purposes other than as a golf course, 


it would result in s. 5(4) being rewritten to create the obligation on Kanata to operate the golf club 


in perpetuity. 


[166] I appreciate that a strict reading of s. 5(4) of the 1981 Agreement allows for Kanata to 


operate a golf course for one day and then be free to change the use.  However, the election to 


accept the conveyance under s. 5(4) must still be bona fide.  Otherwise, it would defeat the purpose 


of Campeau’s right to keep the land if Kanata does not truly intend to operate the golf course or 


cause to have it operated as such.  Kanata (now Ottawa) is a public entity and subject to a public 


process that would allow ClubLink to assess its decision under s. 5(4).     
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[167] This is the commercially reasonable interpretation that affords the most common sense 


with the intention to maintain 40% of the Campeau Lands as open space.  While the City would 


have to operate or cause to be operated a golf course if it accepts conveyance of the golf course in 


a bona fide manner, it is not required to do so in perpetuity and it would later be available to it to 


continue owning the Golf Course Lands provided that the lands are used for recreation or natural 


environment purposes. 


Issue 5: Is ClubLink bound by a restrictive covenant which prevents it from redeveloping 


the Golf Course Lands? 


Concept Plan 


[168] I begin the analysis of this issue by dealing with the concept plan submitted as part of the 


affidavit of Peter van Boeschoten.  In that affidavit, Mr. van Boeschoten does not state that the 


concept plan attached to his affidavit is one and the same as the Concept Plan referred to in the 


1988 Agreement.  He only states that it formed part of the evidence at the 2005 OMB Hearing. 


[169] I agree with the submission of ClubLink that while Mr. van Boeschoten’s affidavit may be 


admitted as part of the record of this application, possibly for future reference, I am unable to 


conclude that the plan provided by Mr. van Boeschoten is one and the same as the Concept Plan 


incorporated by reference into the 1988 Agreement.  The Coalition has advised that to accept the 


plan into evidence without a finding that it is one and the same as the Concept Plan from the 1988 


Agreement would be an error. 


Analysis 


[170] ClubLink’s submission on the restrictive covenant is that the declaratory relief requested 


by the Coalition is superfluous to the issues before the Court.  If the City succeeds, the 1981 


Agreement is valid.  There is no need to determine if the 1988 Agreement creates a restrictive 


covenant requiring that 40% of the total development area for the Kanata Marchwood-Lakeside 


Community be left as open space for recreation and natural environment purposes. 
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[171] The Coalition highlights that if the City is successful and the 1981 Agreement is valid, the 


Court may find that a declaration on the restrictive covenant is no longer necessary as it does not 


settle a live controversy between the parties: see Children’s Aid Society of the Regional 


Municipality of Waterloo v. C.T., 2017 ONCA 931, [2018] 4 C.N.L.R. 31, at paras. 74-75.  


However, if ClubLink is successful and ss. 5(4) and 9 are severable, the Coalition seeks a 


declaration that the remainder of the 1981 Agreement and 1988 Agreement are valid and that they 


act together to create the restrictive covenant.  If the remaining provisions of the 1981 Agreement 


are not severable, the claim for a restrictive covenant fails.  


[172] Given my conclusion that ss. 5(4) and 9 of the 1981 Agreement remain valid and 


enforceable, there is no “live controversy” between the Coalition and ClubLink that requires 


adjudication.  


[173] In addition, I am of the view that the evidentiary record in relation to the claim for a 


restrictive covenant is lacking.  One of the requirements for a restrictive covenant is that the 


dominant tenement, which is meant to receive the benefit of the covenant, must be clearly 


described.  The questions surrounding the Concept Plan continue to be unresolved.  The 1981 


Agreement was drafted at a time when the lands meant to benefit from the alleged restrictive 


covenant still had to be better defined.  Even the 1988 Agreement refers to the “Kanata Marchwood 


Lakeside Community” and describes the Concept Plan as “generally the proposal for designation 


and development of the lands in accordance with the Forty Percent Agreement.”  The Concept 


Plan is identified as being “retained in the offices of the Municipal Clerk of the City.” 


[174] The Coalition’s motion material to admit the Concept Plan includes a concept plan titled 


“Kanata Lakes Concept Plan” and stamped “Campeau Corporation”.  This plan is dated December 


4, 1987, and the Coalition seeks a finding that it is the same concept plan as is referenced in the 


1988 Agreement.  I am unable to make such a finding as there is insufficient evidence to confirm 


that they are one and the same. The evidence filed on the motion states that this Kanata Lakes 


Concept Plan was an exhibit to an affidavit filed in the 2005 OMB Hearing.  However, that 


originating affidavit was not produced to see how this exhibit was actually referred to.    
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[175] I am unable to conclude that the Kanata Lakes Concept Plan dated December 4, 1987 is 


likely one and the same as the Concept Plan attached to the 1988 Agreement. The Concept Plan 


referenced in the 1988 Agreement does not include the date or the full title “Kanata Lakes Concept 


Plan” in its description.  Also, the Coalition seeks to rely on this Concept Plan to define the 


dominant tenement but there is no opinion evidence which properly interprets what is shown on 


the Concept Plan.  I am unable to properly interpret it on my own.  In particular, the legend refers 


to the Golf Course as “GC”, but those initials are not actually found on the Kanata Lakes Concept 


Plan except in the list of abbreviations. These issues should be determined on a more fulsome 


evidentiary record. 


[176] Consequently, the Coalition’s motion to file the Kanata Lakes Concept Plan dated 


December 4, 1987 is denied.  


[177] As previously stated, the issues surrounding the declaratory relief are superfluous to the 


issues as determined in this decision.  Given that the 1981 Agreement continues to be a valid and 


enforceable contractual agreement between the parties, there is no need for a finding to be made 


on the claim for a restrictive covenant.  Furthermore, there are shortcomings in the evidence 


surrounding that claim.  The claim for a restrictive covenant should form part of a more fulsome 


hearing with better evidence to support the Coalition’s claims.  


CONCLUSION 


[178]  For the reasons stated herein, the Court concludes: 


a. Issues #1-2:  The 1981 Agreement continues to be a valid and binding contract and ss. 


5(4) and 9 are not void as contrary to the rule against perpetuities.  The 1981 Agreement 


was intra vires Kanata and the entering of the 1981 Agreement was not an unlawful 


fettering of Kanata’s discretion. Consequently, the issue of severance is not relevant. 


b. Issue #3: ClubLink has not determined that it desires to discontinue the golf course use. 


c. Issue #4: While the City is required by s. 5(4) of the 1981 Agreement to operate the golf 


course, it must not do so in perpetuity.  The City’s obligations under s. 9 of the 1981 


Agreement are not triggered if the City discontinues the golf course use provided that it 


continues to use the land for recreational and natural environment purposes. 
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d. Issue #5: The questions surrounding the restrictive covenant are superfluous to this 


application and should be decided on a more fulsome evidentiary record. 


COSTS 


[179] If the parties are unable to agree on the issue of costs, they may make written submissions 


on costs.  Any party seeking an order for costs will have 30 days from the date of this decision to 


serve and file its written submissions and a party against whom a request for costs has been made 


will have 30 days thereafter to respond.  Those submissions will not exceed three pages in length 


(excluding attachments) and will comply with Rule 4 of the Rules of Civil Procedure. 


 


 


 
Justice Marc R. Labrosse 


Released: February 19, 2021 
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1: 


Court File No. \ ', ~ C/> I <txJ / 


BETWEEN: 


(Court Seal) 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


CITY OF OTTAWA 


and 


CLUB LINK CORPORATION ULC 


NOTICE OF APPLICATION 


TO THE RESPONDENT(S) 


Applicant 


Respondent 


A LEGAL PROCEEDING HAS BEEN COMMENCED by the Applicant. The claim 
made by the Applicant appears on the following page. 


THIS APPUCA TION will come on for a hearing on 
Street, Ottawa, ON K2P 2K 1. 


at , at 161 Elgin 


IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the 
application or to be served with any documents in the applicatiory you or an Ontario lawyer acting 
for you must forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of 
Civil Procedure, serve it on the Applicant's lawyer or, where the Applicant does not have a lawyer, 
serve it on the Applicant, and file it, with proof of service, in this cou1t office, and you or your 
lawyer must appear at the hearing. 


IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE 
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE 
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve 
a copy of the evidence on the Applicant's lawyer or, where the Applicant does not have a lawyer, 
serve it on the Applicant, and file it, with proof of service, in the cou1t office where the application 
is to be heard as soon as possible, but at least four days before the hearing. 
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IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN 
YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO 
OPPOSE THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID 
MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE. 


Date OCT 2 5 2019 


TO: ClubLink Corporation ULC 
15695 Dufferin Street 
King City, ON L7B 1K5 


lssuedby ~ 
~ 


Address of 161 Elgin Street 
court office: Ottawa, ON K2P 2K 1 
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APPLICATION 


1. The Applicant, the City of Ottawa, makes application for: 


(a) A Declaration that the obligations of ClubLink Corporation ULC in s. 3 of the 


ClubLink Assumption Agreement (as defined below) and the underlying 40% 


Agreement (as defined below) remain valid and enforceable; 


(b) An Order that within 21 days ClubLink Corporation ULC must either: .1) withdraw 


its Zoning By-law Amendment application and Plan of Subdivision application 


received by the City of Ottawa on October 8, 2019, or; 2) offer to convey the Golf 


Course Lands (as described below) to the City of Ottawa at no cost; 


(c) A Declaration that pursuant to s. 7 & 9 of the 1981 40% Agreement ands. 10 & 11 


of the ClubLink Assumption Agreement, if the City of Ottawa accepts a 


conveyance of the Golf Course Lands, it is not thereafter obliged to reconvey the 


Golf Course Lands to ClubLink Corporation ULC so long as it uses the Golf Course 


Lands as open space for recreation and natural environmental purposes, irrespective 


of whether it continues operation of the golf course; 


(d) An Order that this application be heard on an expedited basis; 


( e) In the alternative to ( d) an order for interim or interlocutory injunctive relief if 


requested; 


(f) The costs of this proceeding, plus all applicable taxes; and 


(g) Such further and other relief as to this Honourable Court may seem just. 
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2. The grounds for the application are: 


(a) In 1979, Campeau Corporation ("Campeau") owned 1400 acres of land in what was 


then the City of Kanata ("Kanata"), which consisted of two adjacent parcels ofland, 


the so-called Marchwood lands and Lakeside lands ("Campeau Lands"). 


(b) Campeau's plan at that time was to develop the Campeau Lands, including by 


building homes and neighborhoods, and by expanding an existing 9-hole golf 


course into an 18-hole golf course. 


(c) In order to obtain Kanata's supp011 for the necessary applications for Official Plan 


Amendments, Campeau proposed that 40% of the Campeau Lands would be 


reserved as open space for recreation and natural environmental purposes, 


consisting of: natural environmental areas; lands to be dedicated for park purposes; 


a storm water management area, and; the proposed 18-hole golf course. 


( d) Campeau and Kanata subsequently entered into an agreement dated May 26, 1981 


to reserve 40% of the Campeau Lands as open space for recreation and natural 


environmental purposes ("1981 40% Agreement"). 


(e) Campeau and Kanata agreed in section 5(4) of the 1981 40% Agreement that, "In 


the event that Campeau desires to discontinue the operation of the go If course and 


it can find no other person to acquire or operate it, then it shall convey the golf 


course (including lands and buildings) to Kanata at no cost and if Kanata accepts 


the conveyance, Kanata shall operate or cause to be operated the land as a golf 


course subject to the provisions of paragraph 9." 
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(f) Section 9 of the 1981 40% Agreement provides that, "In the event that any of the 


land set aside for open space for recreation and natural environmental purposes 


ceases to be used for recreation and natural environmental purposes by Kanata then 


the owner of the land, if it is Kanata, shall reconvey it to Campeau at no cost. .. ". 


(g) Pursuant to s. 9 of the 1981 40% Agreement, Kanata was not required to reconvey 


the lands so long as it continued to use the land for a golf course or otherwise as 


open space for recreational and natural environmental purposes. 


(h) The 1981 40% Agreement also contemplates the potential sale of the golf course. 


The City obtained a contractual right of first refusal. Campeau also agreed that it 


if sold the golf course, the new owners would enter into an agreement with Kanata 


providing for the operation of the golfcourse in perpetuity. 


(i) In subsequent agreements dated June 10, 1985 and December 29, 1988 between 


Campeau and Kanata, they confirmed the location of the golf course within the 


Campeau Lands ( collectively "Golf Course Agreement"). 


U) The legal description of the Golf Course Lands are attached as Appendix "A". 


(k) The 1981 40% Agreement contemplated further study to determine with precision 


where within the Campeau Lands the open space lands for recreational and natural 


environmental purposes would be. Kanata and Campeau entered into a further 


agreement dated December 20, 1988 (" 1988 40% Agreement") identifying the 


lands. Together the 1981 40% Agreement and 1988 40% Agreement are referred 


to as the "40% Agreement". 
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(I) Ownership of the Golf Course Lands has changed over the decades. Genstar 


Development Company Eastern Ltd. ("Genstar") purchased the Golf Course Lands 


from Campeau in 1989. ClubLink Capital Corporation purchased the Golf Course 


Lands from Genstar in 1996. Subsequent to a series of amalgamations, ClubLink 


Corporation ULC ("ClubLink") is the corporate successor to ClubLink Capital 


Corporation. ClubLink is the current owner of the Golf Course Lands. 


(m) ClubLink entered into an agreement with Kanata and Imasco Enterprises Inc. 


(Genstar' s successor) dated November 1, 1996 whereby it assumed Campeau' s 


obligations under the 40% Agreement and the Golf Course Agreement ("ClubLink 


Assumption Agreement"). 


(n) On January 1, 2001, by operation of the CUy o.f Ottawa Act, 1999, SO 1999, c. 14, 


Sch. E, twelve municipalities including Kanata and the Regional Municipality of 


Ottawa Carleton were dissolved, and the Applicant the City of Ottawa ("City" or 


"Ottawa") was constituted. The City stands in the place of Kanata. All the assets 


and liabilities of Kanata, including all rights, interests, entitlements and contractual 


benefits and obligations became assets and liabilities of Ottawa. 


(o) The public uses the Golf Course Lands for recreational purposes, including for 


cross-country skiing in the winter. 


(p) Club Link desires to discontinue the operation of the golf course. It intends to 


redevelop the Golf Course Lands with homes and roads. In furtherance of its 


redevelopment plans, on October 8, 2019 it submitted applications under the 
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Planning Act for a Zoning By-law Amendment and Plan of Subdivision ("Planning 


Applications"). 


(q) ClubLink's obligation to offer to convey the Golf Course Lands and the City's 


entitlement to receive and accept such an offer is in the nature of a personal right 


that was properly assigned and assumed by ClubLink. 


(r) ClubLink has failed to offer to convey the Golf Course Lands to the City at no cost 


in accordance withs. 5(4) of the 1981 40% Agreement, which was assumed by 


ClubLink ins. 3 of the ClubLink Assumption Agreement. Accordingly, ClubLink 


is in breach of its contractual obligations to the City. Alternatively, ClubLink's 


conduct constitutes anticipatory repudiation of its contractual obligations for which 


the City seeks specific performance. 


(s) The 1981 40% Agreement was registered on title of the Campeau Lands. The 40% 


Agreement, Golf Course Agreement and ClubLink Assumption Agreement are all 


registered on title of the Golf Course Lands. 


(t) Over the decades, the Campeau Lands have been subdivided and sold. They are 


now owned by hundreds of separate individuals, developers and other entities. 


Residential street, roadways, park space and other services are on the Campeau 


Lands, marking the area as a developed suburb on the western flank of Ottawa. 


(u) One or both of the 40% Agreement and Golf Course Agreement are part of the 


subdivision agreements registered on the Golf Course Lands. As such, they are 


governed by the Planning Act, RSO 1990, c P. 13 and its predecessors. At all 
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relevant times, the Planning Act confirmed that such agreements are binding on 


current owners and all subsequent owners. 


(v) Damages for ClubLink's breach of contract are an inadequate remedy. The 


consequence of its breach is that protections concerning the continued use of the 


Golf Course Lands as open space for recreation and natural environmental purposes 


will be lost. This loss will not only be borne by the City, but by the City's residents, 


in particular those residents who live or own homes adjoining or near the Golf 


Course Lands. 


(w) Further, ClubLink's continuing breach is prejudicing the City in respect of the 


City's planning review process that has now been triggered by ClubLink's Planning 


Applications. Given widespread public opinion that ClubLink "cannot" develop 


the Golf Course Lands, the City will not be able to obtain meaningful public input 


· about ClubLink's proposal within the time the City is statutorily obliged to make a 


decision under the Planning Act (by January 3, 2020 for zoning and by February 2, 


2020 for the plan of subdivision). Public input is a valuable and necessary part of 


the review process. Further, the enforceability of the 40% Agreement is a critical 


issue that fundamentally impacts the City's consideration of the Planning 


Applications. 


(x) If the City does not make a decision in these time periods, ClubLink has a direct 


and immediate right of appeal to the Local Municipal Planning Tribunal ("LPA T"). 


LPA T has taken the position in past cases that it has no jurisdiction to consider the 


enforceability private contractual obligations such as those arising from the 40% 
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Agreement, the Golf Course Agreement or the ClubLink Assumption Agreement. 


Further, in proceeding with the Planning Applications, the City will cause the 


community significant hardship and stress. 


(y) Specific performance is the only adequate remedy. To cure its breach, ClubLink 


must either forthwith withdraw its Planning Applications or offer to convey the 


Golf Course Lands to the City of Ottawa at no cost. 


(z) This application ought to be heard on an expedited basis. 


(aa) Rules of Civil Procedure, RRO 1990, Reg 194, Rules 14.05, 38, 39, 57, 58. 


(bb) City of Ottawa Act, 1999, SO 1999, c. 14, Sch. E. 


(cc) Planning Act, RSO 1990, c P.13, ss. 2, 34, 50, 51. 


(dd) Planning Act, RSO 1980, c. 379, s. 29. 


( ee) Planning Act, SO 1983, c. 1, s. 50. 


(ft) Land Titles Act, RSO 1990, c L.5, s. 71. 


(gg) Land Titles Act, RSO 1980, c 230, s. 74. 


(hh) Courts of Justice Act, RSO 1990, c C.43, s. 97 & 131. 


(ii) Such further and other grounds as the lawyers may advise. 


3. The following documentary evidence will be used at the hearing of the application: 


(a) Affidavit of Eileen Adams-Wright sworn October 24, 2019; 
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(b) Affidavit of Derrick Moodie sworn October 24, 2019; 


(c) Affidavit of Donald Kennedy sworn October 25, 2019; 


(d) Such further and other evidence as the lawyers may advise and this Honourable 


Court may permit. 


(Date of issue) BORDEN LADNER GERVAIS LLP 
World Exchange Pla,?a 
I 00 Queen Street, Suite 1300 
Ottawa, ON KIP 1J9 


T: 613.237.5160 
F: 613.230.8842 


Kirsten Crain LSO# 44529U 
E: kcrain@blg.com · 
T: 613.787.3741 direct 


Emma Blanchard LSO# 53359S 
E: eblanchard@blg.com 
T: 613.369.4755 direct 


Neil Abraham LSO# 71852L 
E: nabraham@blg.com 
T: 613.787.3587 direct 


Lawyers for the Applicant, City of Ottawa 
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CONSOLIDATION OF VARIOUS PROPERTIES BEING: FIRSTLY: BLOCK 69 ON PLAN 4M-510. 
SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE CITY OF KANATA OVER 
PART 1 ON 4R-5215 ASIN LT438339. SUBJECT TO A TEMPORARY EASEMENT IN FAVOUR OF 
CAMPEAU CORPORATION AS IN LT607362. TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, 
CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. SECONDLY: 
BLOCK 132 ON PLAN 4M-651. SUBJECT TO AN EASEMENT IN FAVOUR OF BELL CANADA OVER 
THAT PART OF PART 9 ON PLAN 4R-3747 LYING WITHIN THE LIMITS OF BLOCK 132 ON PLAN 4M-
651 AS IN MH3493. SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE CITY 
OF KANATA OVER PART 21 ON 4R-6268 AS IN LT568246E. SUBJECT TO A TEMPORARY EASEMENT 
IN FAVOUR OF CAMPEAU CORPORATION AS IN LT607362. TOGETHER WITH AN EASEMENT OVER 
PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. 
CITY OF KANATA. NOW CITY OF OTTAWA- PIN 04513-0489 (LT) 
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CONSOLIDATION OF VARIOUS PROPERTIES BEING FIRSTLY: BLOCK 126 ON PLAN 4M-651. 
SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE CITY OF KANATA OVER 
PARTS 3 AND 19 ON 4R-6268 AS IN LT568246E. SUBJECT TO AN EASEMENT IN FAVOUR OF THE 
CORPORATION OF THE CITY OF KANATA OVER PART 20 ON 4R-6268 AS IN LT568247. SUBJECT 
TO A TEMPORARY EASEMENT IN FAVOUR OF CAMPEAU CORPORATION AS IN LT607362. 
TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS 
PART 1 ON 4R-12474 AS IN LT1020195. SECONDLY: PART OF BLOCK 192 ON PLAN 4M-652, 
DESIGNATED AS PART 2 ON PLAN 4R-7259. TOGETHER WITH AN EASEMENT OVER PART OF LOT 
3, CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. THIRDLY: 
BLOCK 160 ON PLAN 4M-739. SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF 
THE CITY OF KANATA OVER PART 1 ON PLAN 4R-12477 AND PART 1 ON PLAN 4R-12479 AS IN 
LT1014950. TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, 
DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. FOURTHLY: BLOCK 76 ON PLAN 4M-828 
SAVE AND EXCEPT THE LANDS LAID OUT BY PLAN 4M-925. SUBJECT TO AN EASEMENT IN FAVOUR 
OF BELL CANADA OVER PART 1 ON PLAN 4R-16180 AS IN LT1365034. TOGETHER WITH AN 
EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 
AS IN LT1020195. FIFTHLY: BLOCK 1 ON PLAN 4M-881 SAVE AND EXCEPT THE LANDS LAID OUT 
BY PLAN 4M-925 AND PARTS 1 TO 6, INCLUSIVE ON PLAN 4R-12476. SUBJECT TO AN EASEMENT 
IN FAVOUR OF THE CORPORATION OF THE CITY OF KANATA OVER PARTS 6 AND 10 ON 4R-6558 
AS IN LT599218 AS TRANSFERRED TO THE REGIONAL MUNICIPALITY OF OTTAWA-CARLETON AS 
IN LT1082901. SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE CITY OF 
KANATA OVER PARTS 9 AND 10 ON 4R-6558 AS IN LT599219. SUBJECT TO AN EASEMENT IN 
FAVOUR OF KANATA HYDRO-ELECTRIC COMMISSION OVER PART 1 ON 4R-12475 AS IN 
LT1011768. SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE CITY OF 
KANATA OVER PART 1 ON 4R-12475 AND PARTS 1 AND 2 ON 4R-12480 AS IN LT1014950. 
TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS 
PART 1 ON 4R-12474 AS IN LT1020195. (LT606425, LT606426, LT606427, LT606395 AND 
LT875985.) SIXTHLY: BLOCK 55 ON 4M-883. SUBJECT TO AN EASEMENT IN FAVOUR OF BELL 
CANADA AS IN LT866335. SUBJECT TO AN EASEMENT IN FAVOUR OF KANATA HYDRO-ELECTRIC 
COMMISSION AS IN LT924341. TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, 
CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. SEVENTHLY: 
BLOCK 56 ON PLAN 4M-883 SAVE AND EXCEPT PART 7 ON 4R-12476. SUBJECT TO AN EASEMENT 
IN FAVOUR OF BELL CANADA AS IN LT866335. SUBJECT TO AN EASEMENT IN FAVOUR OF KANATA 
HYDRO-ELECTRIC COMMISSION AS IN LT924341. SUBJECT TO AN EASEMENT IN FAVOUR OF THE 
CORPORATION OF THE CITY OF KANATA OVER PART 8 ON PLAN 4R-12476 AS IN LT1014950. 
TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS 
PART 1 ON 4R-12474 AS IN LT1020195. (LT606425, LT606426, LT606427, LT606395 AND 
LT875985.) CITY OF KANATA. NOW CITY OF OTTAWA. - PIN 04512-1126 (LT) 
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PCL 183-1, SEC 4M-652; BLK 183, PL 4M-652, S/T LT607362; S/T LT568249,LT569968 KANATA 
TOGETHER WITH AN EASEMENT AS IN LT1020195 - PIN 04511-0214 (LT) 


1 4 


81







-15-


CONSOLIDATION OF VARIOUS PROPERTIES BEING FIRSTLY: PART OF BLOCK 184 ON PLAN 4M-
652, DESIGNATED AS PART 2 ON 4R-7217. SUBJECT TO A TEMPORARY EASEMENT IN FAVOUR OF 
CAMPEAU CORPORATION AS IN LT607362. TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, 
CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. SECONDLY: 
BLOCK 185 ON PLAN 4M-652. SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF 
THE CITY OF KANATA OVER PART 21 ON 4R-6270 AS IN LT568250. SUBJECT TO A TEMPORARY 
EASEMENT IN FAVOUR OF CAMPEAU CORPORATION AS IN LT607362. TOGETHER WITH AN 
EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 
AS IN L T1020195. THIRDLY: BLOCK 186 ON 4M-652. SUBJECT TO AN EASEMENT IN FAVOUR OF 
THE CORPORATION OF THE CITY OF KANATA OVER PART 13 ON 4R-6270 AS IN LT568250. 
SUBJECT TO AN EASEMENT IN FAVOUR OF BELL CANADA OVER PART 24 ON PLAN 4R-6270 AS IN 
LT568251. SUBJECT TO A TEMPORARY EASEMENT IN FAVOUR OF CAMPEAU CORPORATION AS IN 
LT607362. TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, 
DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. FOURTHLY: BLOCK 76 ON PLAN 4M-741. 
SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE CITY OF KANATA OVER 
PART 1 ON 4R-8606 AS IN LT808272. SUBJECT TO AN EASEMENT IN FAVOUR OF THE 
CORPORATION OF THE CITY OF KANATA OVER PART 1 ON 4R-12478 AS IN LT1014950. TOGETHER 
WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 
4R-12474 AS IN LT1020195. FIFTHLY: PART OF THE ROAD ALLOWANCE AS WIDENED BETWEEN 
LOTS 5 AND 6, CONCESSION 3, MARCH, KNOWN AS THAT PART OF BEAVERBROOK ROAD AND 
RICHARDSON SIDE ROAD (AS STOPPED AND CLOSED BY BY-LAW LT552228) DESIGNATED AS 
PART 4 ON PLAN 4R-6557. SUBJECT TO AN EASEMENT IN FAVOUR OF THE CORPORATION OF THE 
CITY OF KANATA AS IN LT607253. TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, 
CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 4R-12474 AS IN LT1020195. SIXTHLY: PART 
OF LOTS 5 AND 6, CONCESSION 3, MARCH, AND THAT PART OF THE ROAD ALLOWANCE BETWEEN 
LOTS 5 AND 6, CONCESSION 3, MARCH, DESIGNATED AS PART 2 ON PLAN 4R-7987. TOGETHER 
WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS PART 1 ON 
4R-12474 AS IN LT1020195. (LT606425, LT606426, LT606427, LT606395 AND LT875985). 
SEVENTHLY: PART OF LOT 6, CONCESSION 3, MARCH, DESIGNATED AS PART 1 ON PLAN 4R-7987. 
TOGETHER WITH AN EASEMENT OVER PART OF LOT 3, CONCESSION 2, MARCH, DESIGNATED AS 
PART 1 ON 4R-12474 AS IN LT1020195. (LT606425, LT606426, LT606427, LT606395 AND 
LT875985.) KANATA, NOW CITY OF OTTAWA - PIN 04511-1592 (LT) 
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CITY OF OTTAWA 
Applicant 


-and- CLUBLINK CORPORATION ULC 
Respondent 


Court File No. Cf- ct( &:><f 
ONTARIO 


SUPERIOR COURT OF JUSTICE 
Proceeding commenced at Ottawa 


NOTICE OF APPLICATION 


BORDEN LADNER GERY AIS LLP 
World Exchange Plaza 
100 Queen Street, Suite 1300 
Ottawa, ON KIP 119 


T: 613.237.5160 
F: 613.230.8842 


Kirsten Crain LSO# 445290 
E: kcrain@blg.com 
T: 613.787.3741 direct 


Emma Blanchard LSO# 53359S 
E: eblanchard@blg.com 
T: 613.369.4755 direct 


Neil Abraham LSO# 71852L 
E: nabraham@blg.com 
T: 613.787.3587 direct 


Lawyers for the Applicant, City of Ottawa 


Box 368 
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Court File No. 19-81809 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


BETWEEN: 


CITY OF OTTAWA 
Applicant 


- and -


CLUBLINK CORPORATION ULC 
Respondent 


EXAMINATION FOR DISCOVERY OF DONALD KENNEDY 
held at the offices of ASAP Reporting Services Inc., 


Suite 940, 100 Queen Street, Ottawa, Ontario, 
on Wednesday, January 15, 2020, at 11:00 a.m. 


APPEARANCES: 


Mr. Matthew Gottlieb 
Mr. James Renihan 
Mr. Mark Flowers 


Ms. Kirsten Crain 
Ms. Emma Blanchard 


Ms. Alyssa Tomkins 
Mr. Charles D'Aoust 


A.S.A.P. Reporting 
940-100 Queen Street 
Ottawa, Ontario KlP 1J9 
(613) 564-2727 


for the Respondent 


for the Applicant 


for.the Proposed Intervener 


Services Inc.© 2020 
900-333 Bay Street 
Toronto, Ontario M5H 
(416) 861-8720 
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Court File No. 19-81809 
EXAMINATION FOR DISCOVERY OF DONALD KENNEDY January 15, 2020 


1 Ottawa, Ontario 


2 Upon commencing on Wednesday, 


3 January 15, 2020, at 11:00 a.m. 


4 SWORN: DONALD KENNEDY 


5 EXAMINATION BY MR. GOTTLIEB: 


6 


7 


8 


1. 


2 . 


Q. 


A. 


Q. 


9 Marianne Wilkinson? 


Good morning Mr. Kennedy. 


Good morning. 


You are familiar with 


I am. 10 


11 3. 


A. 


Q. And how long have you been 


12 familiar with her? 


13 


14 4 . 


A. 


Q. 


Probably 1978 or '9. 


Okay. I guessed around that. 


15 That would be helpful. And you are aware that back 


16 in 1980, 81, she was the mayor of Kanata? 


17 


18 5. 


19 in that capacity? 


20 


21 


22 


23 


6. 


7. 


A. 


Q. 


A. 


Q. 


A. 


Q. 


I am. 


And you had dealings with her 


Yes. 


Back then? 


Yes. 


Okay. And she also at the 


24 time sat on the regional council, correct? 


25 A. She did. 
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Court File No, 19-81809 
EXAMINATION FOR DISCOVERY OF DONALD KENNEDY January 15, 2020 


1 8 . Q. And she was at that time the 


2 chair of the planning committee, correct? 


3 


4 specifically. 


9. 


A. I don't recall that 


You don't recall that? 


That she was chair. 


5 


6 


7 10. 


Q. 


A. 


Q. Okay. She was on the planning 


8 committee? 


Yes 9 


10 11. 


A. 


Q. All right. And, you recall -


11 obviously, I have looked at your material - that 


12 Campeau applied for an amendment to the regional 


13 official plan back then? 


14 


15 12. 


16 involved in that? 


A. 


Q. 


Yes. 


All right. And you were 


Yes. 17 


18 13. 


A. 


'Q. And the amendment, if I can 


19 just put it in generic terms, would permit 


20 residential development in the lakeside portions of 


21 the relevant lands, correct? 


22 A. Yes. 


23 14. Q. And Campeau advised that it 


24 was willing to preserve a reserve, 40 per cent of 


25 the lands as open green space, on the conditional 
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Court File No. 19-81809 
EXAMINATION FOR DISCOVERY OF DONALD KENNEDY January IS, 2020 


1 that the official plan amendment was granted, 


2 correct? 


3 


4 15. 


A. 


Q. 


Amongst other things, yes. 


Right. But that was one of 


5 the conditions? 


6 


7 16. 


A. 


Q. 


Yes sir. 


Okay. And the regional 


8 planning staff at that time recommended not 


9 approving the official plan amendment, correct? 


Yes. 10 


11 17. 


A. 


Q. All right. And the City of 


12 Kanata, which included mayor Wilkinson, urged the 


13 planning committee to approve it anyways? 


Yes. 14 


15 18. 


A. 


Q. All right. And the planning 


16 committee therefore rejected the staff 


17 recommendation and instructed staff revise the 


18 report to support the official plan amendment, 


19 correct? 


20 


21 19. 


A. 


Q. 


As I recall yes. 


Okay. And that's what 


22 happened? The staff did so - it _revised its 


23 support, correct? 


Yes. 24 


25 20. 


A. 


Q. All right. And although I can 
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BETWEEN: 


Court File No. 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


CITY OF OTTAWA 


-and-


CLUBLINK CORPORATION ULC 


AFFIDAVIT OF DONALD KENNEDY 
sworn October 25, 2019 


Applicant 


Respondent 


I, Donald Kennedy, of the City of Ottawa, in the Province of Ontario, AFFIRM: 


1. I was a member of the Canadian Institute of Planners from 1979 to 2006. From 1979 until 


1983, I was employed by Campeau Corporation ("Campeau") as a senior planner. I was 


responsible for pr~paring the concept plan for a planned development in what was then the City of 


Kanata ("Kanata") called the Marchwood-Lakeside Community. I was also responsible for 


obtaining approval for the Concept Plan. Thereafter, I continued to be professionally involved with 


the land where the Kanata Golf and Country Club ("Golf Course Lands") lies until my retirement 


in 2006. I have also been a long-time member of the Kanata Golf and Country Club ("Golf Club"). 


As such, I have knowledge of the matters contained in this Affidavit. 


A Snapshot of Kanata in 1979 


2. When I was hired by Campeau as a senior planner in August 1979, there was very little 


residential development in Kanata. Most of the population was concentrated in the Beaverbrook 
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Community north of the Queensway and the Katimavik/Hazeldean Community south of the 


Queensway. I estimate that Kanata's population at the time was in the range of 18,000 residents. 


When Bill Teron, a local developer, marketed Beaverbrook in the 1970s, he offered "pioneer" 


bonuses (cash incentives) and a 9-hole golf course to purchasers to induce them to buy homes in 


Beaverbrook 


The Planning Process in the Late 1970s and Early 1980s 


3. In 1979, there were two levels of planning authorities - The Regional Municipality of 


Ottawa Carleton ("Region") and local municipalities such as Kanata. The planning process had 


five major components: 1) the Regional Official Plan; 2) local Official.Plans; 3) secondary plans; 


4) draft plans of subdivision, and; 5) zoning by-laws. 


4. The Regional Official Plan addressed land use, public services, transportation, housing mix 


and other concerns that were regional in nature. Land use designations included Residential 


District, Environmental Classes 1 and 2 and Special Study Areas. 


5. The local Official Plan had to conform to the Regional Official Plan. It contained more 


detailed land use designations and policies relating to densities, housing mix, servicing and 


staging. 


6. Secondary plans were not mandatory, but could be developed where more detail° was 


required. 


7. Draft plans of subdivision showing lotting arrangements and specific uses of various blocks 


of land (i.e., schools and parks) had to be submitted for approval. 


8. Finally, zoning by-laws address lot sizes, building types and permitted uses. 
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The Marchwood-Lakeside Community 


9. In 1979, among other holdings, Campeau owned 1400 acres of land in Kanata, which 


consisted of two adjacent parcels, the so-called Marchwood lands and Lakeside lands ("Campeau 


Lands"). Campeau had assembled this land from various private owners with a view to creating a 


residential development called the Marchwood-Lakeside Community. The Marchwood parcel was 


500 acres. It was designated as Residential District under the Regional Official Plan. The Lakeside 


parcel was 950 acres (only 900 of which were owned by Campeau). It was designated as: 


Environmental Classes 1 & 2 (400 acres), Special Study Area (480 acres), and Residential District 


(70 acres). Our initial concept area was for the full 1450 acres, but eventually this was reduced to 


the 1400 acres owned by Campeau. 


10. In order to seek approval to develop the Marchwood-Lakeside Community, we needed the 


Region to amend the Regional Official Plan to designate the Lakeside Parcel as Residential 


District. We also needed Kanata to amend the Official Plan of the City of Kanata. We also had to 


prepare a Concept Plan. Upon receiving appropriate land use designations, our intention was to 


have a plan of subdivision approved and registered. Finally, we needed to have local zoning by


laws amended. 


11. When I started working on the Marchwood-Lakeside Community development, there was 


a 9-hole golf course on the Campeau Lands. The rest of the land was, for the most part, farmer's 


fields, some of which were no longer being actively farmed. Campeau fenced some of the land 


and used it for cattle. Attached hereto and marked as Exhibit "A" is an aerial photo I took in about 


1980 of the area. The development shown in white was Beaverbrook. All the other lands are 


essentially undeveloped. 
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12. By way of background, when preparing a plan of subdivision, the standard requirement is 


that 5% of the lands be dedicated to recreation and open space, which land was generally dedicated 


( or conveyed) to the City at the time the plan of subdivision was registered on title. Therefore, in 


the usual course; we expected that at least 72.5 acres of the 1450 would have'to be dedicated to 


the City for recreation and open space. For the reasons set out below, we eventually proposed to 


Kanata that we would devote much more land for open space for recreation and natural 


environmental purposes - 40% of the 1450 acres, or approximately 571 acres, if the Region and 


Kanata satisfied certain conditions we required. 


13. After starting at Campeau in 1979, I attended many community and municipal meetings 


with a view to gathering input for our concept plan for the Marchwood-Lakeside Community. It 


was clear that the community wanted to keep and expand the existing 9-hole golf course. 


Expanding the golf course was very attractive to Campeau. We believed that the golf course would 


permit us to charge residential builders and/or lot purchasers a premium for the houses or lots we 


wanted to sell to them. We also saw a second benefit to Campeau, as it could continue to earn 


revenue from the operation of the golf course. In short, Campeau believed that expanding the golf 


course would be a sound marketing opportunity. 


14. The Marchwood and Lakeside lands included two ponds, the Beaver Pond and Kizell Pond, 


and a wooded area known as Trillium Woods. Trillium Woods was a very rocky area. We 


recognized it would be difficult to service. We did feel that "country lots" were an option, but since 


it was a mixed forest unique to the area, we felt we could offer it as a feature if the Municipalities 


were prepared to approve development in other areas. We also felt that two ponds would be very 


difficult to build on. Accordingly, our idea was to expand the Beaver Pond and Kizell Pond to 


make it a feature for future residents and to serve as storm water management facilities as 
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recommended by our engineers. We envisioned beautiful natural space in the summer and skating 


in the winter. 


15. By the first half of 1980, we had prepared a Concept for Development of the Marchwood


Lakeside Community. Among other things, I was the lead on preparing a presentation consisting 


of an audio recording and a slide deck which we presented many times and in many different 


forums ranging from Regional Council to Kanata Council to members of the public starting in 


1980 to gain support for our plan. Attached hereto and marked as Exhibit "B" is the master script 


for the May 13, 1980 audio recording. Attached hereto and marked as Exhibit "C" are materials 


I prepared to facilitate dialogue with the community as we moved forward with our plans. 


16. Our general objectives in developing the Marchwood-Lakeside Community were set out 


in the binder. They included to integrate housing units with the physical environment and to 


preserve and set aside areas of unique environmental and physical significance. 


17. The original concept for the 1450 acre development area included 571 acres of recreation 


and open space (40% of the development area) consisting of: 148 acres for the existing (and 


expanded) golf course; 175 acres for green areas, and; 248 acres for natural environment, which 


would include Trillium Woods, the Beaver Pond and Kizell Pond. I was the architect of this "40%" 


concept. 


18. Although it seems aggressive by today's standards, Campeau took the position that there 


were several "conditions precedent" that had to be satisfied by the Region and Kanata before we 


could move forward with our project. These included our requests that: 1) the Regional Official 


Plans be immediately amended to re-designate much of Lakeside to Principal Urban Area; 2) two 
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roads be moved; 3) there be immediate review and circulation of a draft plan for the Marchwood 


portion and its subsequent approval. 


19. We made some changes to the original concept following public consultations, including 


to the layout of the golf course to provide buffer zones. The development area was ultimately 


reduced to the Campeau Lands, being the 1400 acres owned by Campeau for the planned 


Marchwood-Lakeside Community (and not the other 50 acres owned by others). Accordingly, the 


land for open space for recreation and natural environmental purposes was slightly reduced to 


approximately 560 acres, of which the Golf Course Lands constitute approximately 175 acres. 


However, the 40% concept was our guiding principle and never changed. 


20. We subsequently made the necessary applications for the Official Plan Amendments. They 


were approved by the Region and Kanata. Andrew Haydon, then-Regional Chair of Ottawa 


Carleton, required Campeau to put its 40% commitment in respect of the Campeau Lands into a 


contract. We did. Campeau and Kanata entered into an agreement dated May 26, 1981 (" 1981 40% 


Agreement"), which agreement is attached as Exhibit "F" to the Affidavit of Eileen Adams-Wright 


dated October 24, 2019. 


21. The 40% Agreement contemplated further study to determine with precision where within 


the Campeau Lands the open space lands would be. Campeau and Kanata completed a concept 


plan in 1987, and Kanata completed an Open Space Master Plan that defined the open space 


dedication requirements. Kanata and Campeau entered into a further agreeme~t dated 


December 20, 1988 ("1988 40% Agreement) which is attached a~ Exhibit "J" to the Affidavit of 


Eileen Adams-Wright dated October 24, 2019. Collectively, I refer to both as the "40% 


Agreement". 
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22. Campeau did some work on the golf course expansion and started some of the subdivisions. 


Campeau then encountered financial problems. Although I was no longer employed by Campeau 


by that tifI!e, I understand that Campeau subsequently sold the Golf Course Lands and other lands 


forming part of the Campeau Lands to Genstar Development Company Eastern Ltd. 


Public Use of the Golf Course Lands 


· 23. I have been a member of the Golf Club from 1981 to 1984 and then from 1990 to the 


present. In addition to golfing at the Golf Club, I have socialized at the homes of people whose 


homes back onto the Golf Course Lands. This has given me an opportunity over the years to 


observe public use of those lands. Members of the public frequently walk on the Golf Course 


Lands ( even during the golfing season), and in the winter the Golf Course Lands are frequently 


used by cross-country skiers. Attached hereto and marked as Exhibit "D" are 5 photos of the Golf 


Course Lands. Today, the Golf Course Lands remain within the Campeau Lands. 


SWORN BEFORE ME at the City of . 
Ottawa, in the Province of Ontario, 
this 25th day of October, 2019. 


~ Affidavits 
(or as may be) 


OTTO I: I 0085200: v I 


Tamara Leah Boro, a Commissioner, elc.o 
Province of Ontario 
white a Student-at-Law 
for Borden Ladner Gervais LLP 
Barristers and Solicitors 
E>cplres June 20,2022 
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BETWEEN: 


Comi File No. 19-81809 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


CITY OF OTTAWA 


-and-


CLUBLINK CORPORATION ULC 


AFFIDAVIT OF PAUL HENRY 
sworn November M, 2019 


Applicant 


Respondent 


I, Paul Henry, of the City of Ottawa, in the Province of Ontario, AFFIRM: 


1. I am the City Archivist for the City of Ottawa (the "City") and have been in this role since 


January 2008. 


2. I am a member in good standing of the Association of Canadian Archivists, which is the 


governing body that sets out professional and ethical standards for archivists in Canada. I am also 


certified by the Academy of Certified Archivists, which is an international body that sets out 


professional and ethical standards for archivists . 


3. In my role, I supervise a team of archivists and am responsible for the City's archives. I 


am responsible for ensuring that the City meets its obligations under sections 253, 254, and 255 of 


the Municipal Act, 200 I, SO 2001, c 25 to ensure that official records are preserved and made 


available for inspection by interested parties. I am therefore responsible for ensuring that the City 


maintains an effective and appropriate records-keeping system for its official records. 
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4. Upon amalgamation of the municipalities comprising the former Regional Municipality 


of Ottawa-Carleton, the City became the responsible successor holder of records for the_ former 


municipalities in the region. Accordingly, I am responsible for the official records of the former 


City of Kanata ("Kanata"). As such, I have knowledge of the matters contained in this Affidavit 


and can confirm the authenticity of the documents attached hereto. 


5. Attached hereto and marked as Exhibit "A" is a true copy of the official minutes of the 


meeting of the Regional Planning Committee held on April 28, 1981 . 


6. Attached hereto and marked as Exhibit "B" is a true copy of the official minutes of the 
' 


meeting of the Regional Planning Committee held on May 12, 1981. 


7. At the relevant time, meeting minutes for Planning Committee meetings were taken in 


the usual and ordinary course of the Regional Planning Committee's business. In addition, the 


specific meeting minutes captured in Exhibits "A" and "B" were made in the usual and ordinary 


course of the Regional Planning Committee's business. 


SWORN BEFORE ME at the City of 
Ottawa, in the Province of Ontario, 
this Z1: +'" day of November, 2019. 


Comm sioner for Taking Affidavits 
(or as may be) µ<.,:. ( A~ 


71« S" ZL 


Paul Henry 
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THE REGIONAL MUNICIPALITY OF OTTAWA-CARLETON 


PLANNING COMMITTEE 


MINUTES OF MEETING 


3:00 P.M. TUE 28 APR 81 


PRESENT: 


Chairman M. Wilkinson 


G. 
J. 
w. 
B. 
A. 
B. 
M. 


Secretariat w. 
T. 


ALSO PRESENT 


C. Bradshaw, Planning Department 
B. Edgington, Planning Department 
D. Kardish, Planning Department 
B. Reid, Transportation Department 
N. Tunnacliffe, Planning Department 
J. Hright, Planning Commissioner 


Bird 
Cassey 
Denison 
Gaffney 
Haydon 
Hill 
Laviolette 


Davidson 
Gillie 


and other Planning Department staff 


For Items 2 and 3 


D. Boulet, City of Ottawa, Planning Branch 
K, Braun, Kanata-Beaverbrook Community Association 
R, Buhr, Kanata Golf and Country Club 
D, Brunton, Ottawa Field Naturalists Club 
S. Gawn, Canadian Nature Federation 
B. Currie, Marchwood-Lakeside Citizen's Roads Committee 
D. Kennedy, Campeau Corporation 


Members of the Press and Public 
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28 Apr 81 
Planning 


1 MINUTES 


Moved by B. Hill 


2 


That the Minutes of 14 Apr 81, be approved. 


2 REGIONAL OFFICIAL PLAN AMENDMENT 24 -
PUBLIC HEARING 
- Secretary, Planning Committee memo of 


22 Apr 81 and attachments 


CARRIED 


Pursuant to notices placed in the Ottawa newspapers and in the 
Kanata Standard regarding the public hearing on this matter, the 
Committee received written briefs and heard from the following 
persons and organizations: 


Mr. K. Braun{ Kanata Beaverbrook Community Association 


Mr, Charles Hobbs, Beaverbrook Concepts Committee 


Mr. W.A. Currie, Marchwood-Lakeside Citizen's Roads Committee 


Mr. Daniel Brunton, Ottawa Field Naturalists Club 


Canadian Natu.re Federation letter of 27 Apr 81 


National and Provincial Parks Association of Canada letter 
and brief of 27 Apr 81 


Details of these submissions are contained in Planning Committee 
Report 20, 


3 REGIONAL OFFICIAL PLAN AMENDMEllT 24 
- Planning Commissioner's memo of 


8 Apr 81, and attached reports 


The Planning Committee gave consideration to the report dated 24 
Mar 81 and the attached Draft Regional Official Plan Amendment 
No._ 24 which had been distributed to the public for comment. 


As a prelude to the general discussion, Mr. D. Kennedy of the 
Campeau Corporation spoke on the concerns of the Field 
Naturalists Club. He argued that the F.F, Slaney report and 
field work conducted by H, Gibson and two students had provided 
a reasonably comprehensive environmental inventory of the Area. 
Moreover, the critical areas identified by the OFNC, in the main, 
had been set aside for open space and were to be kept for 
recreational and/or environmental purposes. Accordingly, a 
reasonable plan had been produced in the time available which 
had met the interests of the company and was acceptable to the 
community. Indeed·, continuing environmental assessments would 
be done during the later planning stages and every possible · 
effort made to preserve environmental resources. Mr, Kennedy 
also stated that there was no intention to exceed the population 
now proposed for the west urban community. 


The Regional Chairman, A,S, Haydon expressed his concern on what 
connotation might be ascribed to the.expression 'to set aside 
lands for open space' as used by Mr. Kennedy. It was noted that 
a major selling point of the development concept was the 
understanding that the golf course and certain high profile 
environmental land areas were to be retained,in perpetuity, for 
public use. However, for more than 8 months, there had been no 
agreement on the method or methods to be used to achieve this 
objective. Accordingly, the Regional Chairman indicated his 
reluctance to make a commitment for a Regional Official Plan 
Amendment until there was some resolution or quid pro quo 
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28 Apr 81 
Planning 3 


arrangement which would ensure that the community interests were 
protected. Moreover, it was noted that the issue was now 
primarily a matter of decision between the City of Kanata and 
the Campeau organization as the affected areas would be part of 
an 'Urban Policy Plan' and would not be eligible for Regional 
acquisition as part of the South March Highlands. 


Councillor M. Wilkinson reported that there had been 
negotiations with the Campeau Corporation on the basis of 40% of 
the entire development area being allocated in one form or 
another to open spaces, and that this included the golf course. 
As yet, there had been no solid commitment made and the City of 
Kanata has been proceeding on the basis that the details on this 
would be finalized during development of the Secondary Plan. 


Mr. Kennedy noted that the original approach to the matter of 
open sp.aces had operated on the belief that th~ environmental 
policy established by Regional Official Plan Amendment No. 12 
would have an important bearing on the . negotiations. It was now 
recognized, however, that there had been changes which would 
necessitate other arrangements being formulated. The 
Corporation was prepared to ensure the integrity of the open 
space area but because of the legal complexities would prefer to 
deal first with the issue of the approval of the Regional 
Official Plan. The problem is not one of intent but the process 
to be used in the different situations. 


Councillor W. Denison suggested that the present report should 
contain some general statement which would require the City of 
Kanata and the Campeau Corporation to reach an agreement on open 
spaces -as a condition of the approval of the Regional Official 
Plan Amendment No. 24, 


A discussion ensued on this proposal as to the ramifications of 
proceeding in this manner and whether it would be possible to 
reach an agreement within the two weeks before Council. The 
purpose of the agreement was seen to be more than 'a letter of 
understanding' and would incorporate requirements which would 
have legal standing in preserving the lands in question, in one 
form or another, as open space. 


On balance, the Committee supported this type of approach. it 
was generally agreed that the report on the Plan Amendment 
should be referred to Council on the premise that the principals 
would be able, in the interim, to negotiate ·a firm agreement · 
which could be registered on title and approved by appropriate 
staff as condition to Council approval at that time. The intent 
would be to approve the Plan Amendment only in the event a 
suitable agreement had been achieved. 


The Regional Chairman suggested that the Region's position would 
be weakened by this process and it would be preferable to reach 
some compromise, apart from planning principles, which could be 
incorporated in the Planning Committee recommeQdations. 


The Campeau representative indicated reasonable confidence that 
an agreement could be reached, as long as there were no 
unforeseen legal implications. 
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28 Apr 81 
Planning 


Moved by W. Denison 


4 


That as a condition precedent of approval of the recommendations 
in the report dated 24 Mar 81, the Campeau Corporation and the 
City of Kanata conclude an agreement that provides for 
approximately 40% open space in the area of Marchwood-Lakeside 
Communities and the agreement be concluded prior to the By-law 
being approved by Regional Council. 


CARRIED 


A. Haydon dissented 


Further to this motion and the foregoing Committee discussion, 
the Recommendations contained in the Report were approved, as 
amended. 


4 PLANNING DEPARTMENT REVIEW - TASKING 
- Secretary, Planning Committee memo of 


22 Apr 81 


The Planning Committee Chairman explained that this item was 
tabled with the Committee in order that suggestions might be 
made as to what should be discussed at a future meeting. 


The Chairman, A.S. Haydon believed that the staffing aspects of 
the Planning Department should not be reviewed per se, but 
attention should be focussed on the programs presently being 
undertaken, what the Planning Department is required to do under 
provisions of the Planning Act, optional projects, future 
commitments and priorities etcetera. 


The Planning Commissioner suggested that when a review takes 
place, the Committee consider the matter in some detail and set 
aside at least two hours for discussion. It was agreed that 
this subject would be discussed at a meeting in June. 


ATTENDANCE 


Councillor H. Allen was unable to attend the meeting as he was 
out of town on business. 


The meeting was adjourned at 5:00 p.m. 


,I 
l_,.{'.t,--i...:c~ 


CHAIRMAN SECRETARY 
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1.40350 


TH IS AGRB BMBNT ma de In triplicate th i s;JJ, "f ( day of ?J'/t17-


BETWEEN: 


AND: 


CAMPEAU CORPORATION, a body corporate and 
politic, incorporated under the laws of the 
Province of Ontario, having its Head Office 
in the City of Nepean, 


Hereinafter called "Campeau" 


OF THE FIRST PART 


THE CORPORATION OF THE CITY OF KANATA 


Hereinafter called "Kanata"-


1981. 


OF THE SECOND PAAT 


WHEREAS Campeau has applied to The Regional 


Municipality of Ottawa-Carleton_ (rereinafter c~lled;~he 


"Region") to amend its Official Plan to permit the development 


of the 'Marchwood Lakeside Community' in the City of Kanata· in 


..,,,.., 


' I 
AND WHEREAS Carnp~au_has proposed to designate 


approximately forty (40%) p~rpent of ~e development area as 


r.ecri,rni;.lun 1:1nd UJ,>en l:IJ,>ctce 1:1m.i Lht: l,'QJ. L.i.1:11:< QJ.t: c.J1:1:1.i.1.uu1:1 .:>£ 


entering in this agreement to establish the principles 


relating to Campeau's offer; 


AND WHEREAS the Region has agreed to amend its . 
Official Flan in accordance with Campeau's requesti 


.. . 
THEREFORE this agreement witnesseth that for and in 


consideration of One Dollar paid by Kanata to Campeau (receipt 


of which is acknowledged), and the mutual covenants contained 


herein: 


1, This Agreement shall apply to the lands described in 


. Schedule "A" att~ched hereto. 


8 
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, ... A'Pl?L!Cl\!!'J:ON TO REGISTEk 
NOTICE or AN'AGREEMENT 


THE LAND TITLES ACT SECTION 78 


'l'O: 'l'HE LAND REGISTRAR 


1.40350 


FOR THE LAND TITLES' DIVISION OF OTTAWA-CARLETON N0.4 


,I, THE CORPORATION OF THE CITY OF KA.NATA 


being interested in the lands entered 


as Parcel 6-l and 5-l 


in the Register for Section March-1 and March-2 


~r which CAMPEAU CORPORATION 


,is the registered owner 


hereby apply to have Notice of an Agreement dated the 


26th day of May, 1981 '. 


made between CAMPtAU CORPORATION and THE REGION~L MVN!CIP1\LITY 


OF OTTAWA-CARLETON 


entered on the parcel register. 


The evidence in support of this Application consists of: 


1. An executed copy of the said Agreement 
'- . /: 


Thls Application is not befng-made for any fraudulent or 


My audress for service is 150 Katimavik, Kanata, Ontario.-


.. ' 


·• 


THE CORPORATION 0~ THE CITY OF KANATA 


~-L::"-7.-------
·'i;;-~{~ ;ol~r 
DOUGLAS KELLY 


ti 
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REGIONAL OFFICIAL ?.LAN 


2. Campeau and Kanata mutually covenant and agree to 


support the application by the Region for ap~roval of Offici~l 


Plan Amendment No, 24 to the.. O~f!.cial Plan of the Ottawa-... 
Carleton Planning Area which is attached hereto as Schedule 


"B", 


PRINCIPLE Or' PROVISION OF 40% OP~N SPACE AREAS 


3. Campeau hereby confirms the principle stated in its 


proposal that approximately forty (40\) percent of the total 


development area of the 'Marchwood Lakeside Community' shall be 


left as open space for recreation and natural environmental 


pUJ/poses which areas consist of the following; 


(a~ the proposed 18 hole golf course 


(b) the storm water management area 


(C) the natural environmental areas 


{d) lands to I.:<! dedicated for park purposes. 


4. ( l) The location of the lands to be provided for the 18 


hole golf course shall be mutually agreed between the parties; 


{2) ' _,., The lands set aside for the major .storm water 


management area is shown generally as part of the Environmental 


Constraints 1\rea on Schedule "2" of Official Plan Amendment No. 


24, the exact boundaries of this area and the locati'on and 


boundaries of the remainder of the storm water management ~ystem 


shall be mutually agreed between the parties. 


(3) The lan0s set aside for the natural environmental 


areas are shown generally on Schedule "2" of the proposed 


Official l?lan Amendment No. 24 attached as Schedule "B" hereto 


as Environmental Area Class an~ ,2 and part of the 


Environmental Constraint Area provided that the eitact bOundar'ies 


of these areas shall be mutually agreed between che parties. 


(4) The lands to be dedicated for park purposes will be 


determined at the tl1m:1 u( i:.b~ J1:Vt!lup1111:nt applit:ations in 


accordance with The Planning Act. 


' - . 
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METHODS OF PROTECTION 


5. ( l) Campeau covenants and agrees that the land to be 


provided for the golf course shall be de~ermined in a manner 


mutually satisfactory to the parties and subject to sub


paragraphs 2 and 3 shall be operated by Campeau as a golf course 


in perpetuity provided that Campeau shall at all times be 


permitted to assign the management of the golf course without 
.. . 


prior approval of Kanat~.· 


(2) Notwithstanding sub-paragraph (1), Campeau may sell 


the golf course (including lands and buildings') provided the new 


owners enter into an agreement with Kanata providing for the 


operation of the golf course in perpetuity, upon the same terms 


and conditions as contained herein. 


{3) In the event Campeau has received an offer for sale of 


the golf course it shall give Kanata the right of first refus!l,, 


on the same tar~~ and conditions as the offer for a period of 


twanty-one {21) days. 


( 4) In tne ev~.-, t th::~ C-;;}'\t:";!i:".n ,;,.!'Ii -ces to discontinue the 


operation of the golf course and it can find no other persons to 


acquire or operate it, then it shall convey the golf course 


(including lands and buildings} to Kanata at no cost and if 


Kanata accepts the conveyance, Kanata shall operate or cause to 


be operated the land as a golf course subject to the provisions 


of paragraph 9. 


(5) In the event Kanata will not accept the conveyance of 


cne golf cour~e a~ pLuvlueJ roL in sub-paragraph (4} ~bovc then 


Campeau shall have the right to apply for development of the 


golf course lands in accordance with The Planning Act, 


notwithstanding anything to the contrary contained in this, 


agreement. 


6. Campeau shall convey the lands set aside for the storm 


water management system to'Kanata at no cost when the lands ar.e 


capable of definition by Plans of S11rvey or Plans of Subdivision 


boing dovcloped ln tho vicinity oe the s~orm wntor man~goment 


system, 
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1.40350 
- 4 -


7, Campeau shall convey the natural environmental areas 


to Kanata at no cost when the lands are capable of de~inition by 


Plans of Survey or Plans of Subdivision being developed in the 


vicinity of the open space and natural e~vironmental areas. 


8, Campeau shall convey to Kan~ta at no cost the lana 
',I 


for park purposes upon the development of lands in accordance 


with The Planning Act. 


9. In the event that any of the land set aside for open 


space for recreation and natural environmental purpose5 ceases 


to be used for recreation and natural environmental purposes by 


Kanata then the owner of the land, if it is Kanata, shall 


re convey it to Campeau at ne;··e&sb unless the' land was conveyed ... . . . 
to Kanata as in accordance with Section 33(5) (a) or 35b o·f The 


Planning Act. 


10. It is the intent of the parties that this agreement 


shall establish the principle~~ prcpo~cd by C~:;ipc~u to provide 


40% of the land in the 'Marchwood Lakeside Coromunity' as "open 


space, however, as develop~~nt occurs ana plal'\5 are finalized, 


furbher agreements concerning specific open space areas may be 


required to implement this principle and to provide for the 


const_ruction of works in these areas, 


11, This agreement shall be binding on the parties and 


have full force and effect when Official Plan Amendment No. 24 


to the Official Plan of the Ottawa-Carleton Planning Area is 


approved by either The Minister of Housing or the Ontario 


Municipal tloard. 


12. This agreement shall be registered against, the lands 


described in Schedule "A" provided that when any part of the 


lands are severed or approved for development in accordance with 


the Planning Act, Kanata at the request of Campeau shall provide 


a release of this agreement for those specific lands severed or 


approved for development provided that the specific lands do not 


contain any of the open space land designated by this agreement 


and provided further that the principles confirmed by the terms 


c:tnd conditions of this agreement are ntilintained. 
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1.403~0 
- 5 -


13. It is agreed and declared that this agreement and 


covenants, provisos, conditi~ns and schedules herein shall enure 


to the benefit of anu be binding upon the respective successors 


or assigns of each of the parties hereto. 


rn WITNESS WH!.-:REOE', the Parties hereto have hereunto 


affixed their corpora+P ~P~,~, ~~~P~tPn hy the hands of their 


proper officers dul~ ,aut~orized in that behalf. .':. ~,. ·:.':·~·. 
~ t1it ~· r" •.t .... , 


SIGNED, SEALED AND DELIVERED 
in th~ presence of 


. ' . 


) 
) 
) 
) 
) 


' ) 
) 
) 
) 
) 
) 
) 


>. 
\ 
I 


) 
) 
) 
) 
) 
) 
) 
) 
) 


/: .. ~ - . 
CAMPEAU C~RPOM'l)ION,,_ .. _ . . 


.·,,, ••'t,\\\:\Pf,1 ""-·''•'·~··., : .. . l ,. ........... (I -:... I.,,: 
~ "'•· ":.. '~=. 
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PIRSTLY: 


SECOHDL':l: 


THIRDLY: 


FOURTHLY: 


FIFTHLY: 


! 


SIXTHLY: 


SCHEDULE A 


To .rm agreement, nate<'I 11ay 26, 1981, 
between CAMPEAU CORPORATIOll and the 
corporatio~_of the City of Kanata 


.,."'T• 


l.40350 


All and singular that certain parcel or tract of 
land and premises, situate, lying and being now 
in the City of Kanata formerly Township of Harch, 
in the Regional Hunicipality of Ottawa-Carleton 
and being those parts of Lots 7, 8 and 9, 
Concess!on 3, in the o,:-iginal Township of narch, 
County of Carleton, designated as parts 1, 3, 4, 
7 and 8 of a plan of survey of record in the Land 
Registry Office for th'e Registry Division of 
Carleton (Ho. 5) on October 6, 1976 as no. SR-
2702. 


All and singular that certain parcel or tract of 
land and premises, situate, lyin9 and being now 
in the City of·Kanata formerly Townshi.p of narch, 
in the Regional' Municipality ot Ottawa-Carleton 
and being compsed of those parts of Lot 6 and 7, 
Concession 3, in the original Township of Uarch, 
County of Ciirleton, designated as parts 3, 4 and 
6 on a plan of survey of record deposited in the 
Land Registry Office for the Reqistry Divison of 
Carleton {?to. 5) on October 13, 1976 as no. SR-
2710. 


All and singular that certain parcel or'tract of 
land and premises, situate, lying and being now 
in the City of Kanata formerly Township of ttarch,, 
in the Regional Municipality of Ottawa-Carleton 
and being composed of those parts of Lots 3, 4 
and 5, ConceRRion 3. in the ~aid TownRhio of 
March, designated as parts 7, 8 and 10 on a plan 
of survey of record deposited in the Land 
Registry Office ·for the Registry Division of 
Carleton {Ho. 5) on October 14, 1976 as No. SR-
2710. 


All and singular that certain parcel or tract of 
land and premises,·situate, lying and being now 
in the City of Kanata formerly Township of March, 
in the Regional Municipality of Ottawa-Carleton 
and Province of Ontario and being that part of 
Lot 5, Concession 2, in the said Township of· 
March aesignated as parts 1, 2, 3, 4 and 5 on a 
plan of survey of record, registered on Uovember 
7r 1974 as Ho. 4R-ll3S being the whole of parcel 
5-1 in the Register of Section 11arch-2, 


All and singular that certain parcel or tract of 
1and and premises, situate, lying and being now 
in the City of Kanata formerly Township of. March, 
in the Regional Municipality of Ottawa-Carleton 
an<'! beii.g those parts of Lot 6 and 7, Concession, 
2, in the said Township of March designated as -
parts 1, 2 and 3 on a plan of surv~y ~r ~P.cord 
numbered 4R-804, being the whole of pnrcol 6-1 in 
the Register of section r1arch-l. 


All and singular that certain parcel or tract of 
1An~ An~ pr~m1~~~ ~ituat~, lyina Rn~ hAfng now in 
the City of Kanata formerly Township of tlarch, in 
the Regional Municipality of Ottawa-Carleton and 
the Province of Ontario and being composen of 
parts of Lots 6., 7, 8 and 9, Concession 2 of the 
sai<'I Township of n.-rch, more particularly 
described as follows:-
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SEVENTHLY: 


1.40350 
Commencing at the point of inter.section of the 
division line between the rorthwest and southeast 
halves of the said Lot 6 with the northeasterly 
li~it of the Road Allowance between Concessions 
land 2: 


Thence northwesterly, along th~ said 
northeasterly limit of the Road Allowance between 
Concessions land 2, a distance of 1015.15 feet 
to the oost southerly angle of the said Lot 7J 


Thence no-r:thwester·lY, continuing along the said 
northeasterly limit of the Road Allowance between 
Concessions land 2, 1981.18 feet to the most 
southerly angle of the said Lot Sr 


Thence northwesterly and continuing along the 
said northeasterly,limit of the Road Allowance 
between concessions land 2, a distanoe of 2888.4 
feet, more or 1esa~ to the southerly limit of the 
lands of the Canadian National Railway as 
described in Registered Instrument No. lOAlr 


Thence easterly, along the said.southerly limit 
of the lands of the Canadia1. National Railway, a 
distancP of 4695 eeet, more or le~s, to the 
westerly limit of the forced road crossing the 
said Lots 6, 7 and 8 (Goulbourn Road): 


Thence souther.ly and following the said westerly 
limit of the forced road as at present fenced, a 
distance of:3630 feet, more or less, to the 
established division line bewtween the northwest 
anci southeast halves of the said Lot 6; 


Thence southwesterly, along the last.mentioned 
division line, •'2373 feet, more or less, to the 
point of commencement. 


Subject to a 30-foot easement in favour of Bell 
Canada, crossing the said Lot 6 and more 
particularly described in Registered Instrument 
No. 3486; 


All and singular that certain parcel or tra~t of 
land and premises situate, lying and being now in 
the City of Kanata formerly the Township. of 
March, in the Regional Municipality of Ottawa
Car-letor, and the Province of Ontario, and ·being 
composed of part of Lots 8 and 9, Conr,p~q•on 2 nf 
the said Township, more particularly described as 
follows: -


Premising that all bearings are astronomic and 
are derived from the south from the southwesterly 
limit of the Road Allowance between Concessions 2 
and 3 across Lots 8 and 9, having a bearing of 
north 41 degrees 24 mi,nute~ west; · 


Commencing at the point of intersection the 
established division line between the northwest 
and southeagt halves of the said Lot 9 with the 
southwcnterly limi.t of tl1e Road Allowance 
between Concessions 2 and 3r ~ 
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EIGHTLY: 


'., .. ~ .. 


1.403;)0 


Thence south 41 degrees 24 minutes east, along 
the said southwesterly limit of the Road 
Allowance between Conc~ssions 2 and 3, 2236.8 
feet to the line of a post and wire fence 
defining the southeasterly li~lt of the lands 
described in Registered Instru~ent No, 5134 
(Parcel 3); 


Thence south 44 degrees 26 minutes west, and 
following the ~aid fence, a distance of 165,4 
feet to a jo~, in the said fence: 


Thence on a bearing of north 45 degrees 34 
minutes west, along the said jog, a distance of 
14.7 feet to a fence corner; 


Thence on a bearing of south 49 degrees 41 
minutes west and following an existing fence, a 
distance of 469,l feet to an angle in the said 
fence; 


Thence on a bearing of south 8 degrees 56 minutes 
west, and following the line of the ~aid fence, a 
distance of 371.5 feet to a point in the 
northerly limit of the lands of the Canadian 
National Railway, as described in Instrument No. 
1081; 


Thence westerly, along the ·1ast mentioned limit, 
to the ncirtheasterly limit of the Road Allowance 
between Concessions land 2; 


Thence northwesterly·, along the last mentioned 
limit, 31,l fe~t, more or less, to the said · 
established division line between the northwest 
and southeast halves of Lot 91 


Thence north 48 degrees 53 minutes east, along 
the last mentioned division line, 4258 feet, more 
or less, to the point of commencement, 


ALL AND SINGULAR that certain parcel or tract of 
land and premises situate lying and being in •the 
City of Kanata, in the Regional Municipality of 
Ottawa-Carleton and the Province of Ontario and 
being composed of Part of Lot 4, Concession 2 of 
the Township of March and being mc,re particularly 
dcccribcd ac followc: 


PREMlSING that the north easterly limit of said 
Let 4 has an €IS tronomi 1.: u1::,u:: i ny of 11ur: Lh 41 
degrees 53 minutes west as shown on Plan SR-1749 
and relating all bearings herein thereto: 


COMMENCING #t the most easterly angle of the said 
Lot 4: ' • ., , · 


THENCE north 41 degrees 53 minutes west along the 
north easterly limit of the said Lot, a distance 
of 1995,6 feet more or less to the division line 
b::: t·.•:cc~ Lot~ 1 ~nd 5; 


TH~NCE south westerly along the said division 
line having the following courses and distances: 


TIIENCE nouth ~ 8 degrees 30 rninut~s wost, a 
distance of 240.46 feet1 


I • 
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TH8NC~ south 47 degrees 47 minutes 20 seconds 
west> a ~istance of 512,17 feetJ 


THENCE south 47 degree~ 27 minutes 20 seconds 
west•, f,r.lj.stance of 413.19 feet: ... 
THENCE south 48 degrees 40 minutes 35 secondES 
west, a distance of 692.90 feet; 


THENCE south 47 degrees 31 minutes 20 seconds 
west, a distance of 519.50 feet to the easterly 
limit of the Goulbourn Forced Road1 


THENCE southerly along the said easterly limit of 
the Goulbourn Forced Road having the following 
courses and distances; 


THENCE south 13 degrees 04 minutes :0 seconds 
east, a distance of 49.38 feet: 


THENCE south 14 degrees 49 minutes 00 seconds"" 
east, a distance of 245.60 feet: 


THENCE south 80 degrees 13 minutes 25 second~ 
west, a distance of 18,48 feet; 


THENCE south 6 degrees 10 minutes 40 seconds 
east, a <listance of 164.62 feet; 


THENCE south 36 degrees 35 minutes 40 seconds 
east, a distance of 519.97 feet1 


THENCE south 32 degrees OS minutes 30 seconds 
east, a distance of 452.79; 


THENCE south 24 degrees 26 minutes 35 seconds 
east, a distance of 3~»~621 


• I,~ 


THENCE south 27 degrees 54 minutes 10 seconds 
east, a distance 01: 306. 96 foot to the u.i.vision 
line between Lots 3 and 4; 


THENCE north 48 degrees 09 minutes east along the 
last mentioned division line 2965.l feet more or 
less to the point of commencement • 


... ' .. .. . 
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!iC!lEDULi:: II 13 11 :l.40350 


AHlmntmttT 24 


01-·nctAI, PJ,/\11 OP 'i'itr:.: O'l"ri\WA-Cl'l.ltLr~·rou P[.~IIIHtlG AREi\ 


Purpose 


Tha purpose of f\r!\c.rndmcnt 24 is to rP.nesignate cart,,ln lnnc'ln in 
r.otn '1 anri 5, Cc'>nc:(?nsion I, totR J, 4, 5, 6 1 7, 8 ancl tho south 
half of f,at 9 in Concesnion It·, anci f.,ots 6, 7, 8 and tho south 
hntr of. t,0t 9 in Concossion III, City uf r<anata, fror:i "spacial 
Stutiy flt"ea", 11 1\qricultural nesour-ca 1\i:-ea." anti "ttatui:-al 
Rnvironnent AreA ClaRses l anci 2" to "Principal Urhan Area~ as 
shown on Schedule "1 11 attacheo anrl to exten<l the "Resi<lonti.al 
District" ciesi{JnAtion anti arld nat11ral. Bnvironr.iant Ar:cia Classes 
l an~ 2 as shown on Sohertule "2 11 attached, 


Basis 


The ReCJional Official Plan•1nr· approv.e~ by Council 9 _Oct, 197.4 · 
rHn not on11isa1Je urhan oevelapmant on tli:O ·lands <lesct'ibed 
11bove ancl henco it is necessary to amen,{ the Plan so that 
<levalopnant may proceed, It is f~lt that sovcral s~all forest 
arons will retain sufficient natural 'environment character
istics to warrnnt their preservation as part of the urban 
connunity. 


The Ancnclnent 


l. Schcc'lulo "A" - Rural Poli<.:y Pl<1n he amenc'lcr1 as shown on 
Schorlule "1 11 of this anenc'lnent. 


2, Scherlule "Tl" - Urhan Pol icy Plan ba ar.m-nnoc1 an shown on 
Schedule "2" of thiR aMenrinent. 


' ,.,r • 


! 3. Mnp "2" of "1\ppanr'lix E" as· intronucc1' throurrh l\mcn,lr.mnt J 2 
be aMenrla~ as shown on Sche<lule "3" oE this nmandncnt, 


Section 5,1.9 as int:rorlucoo thr:ough Ar:i~nnmcnt 12 be ame.nrlc<l 
hy rlolotinri the firnt two para<1rarhs1 by rlcletlng tho 
first two worcls of the third paragraph and raplaolnq them 
with "Tho Eirst"r and hy nelatinq the soconci word of the 
fourth paragraph and replacing it with "socond" •. 


5, Section 5,1.10 aR intt'o1lucei'I 1:hrOU<Jh·'l\mc-nrlmcnt 12 be 
amenrlorl hy a<l~ing the phr11no "except:for that portion 
within the Nest Orban Comrmnity" aEter: the phrase ''the 
South tlar.ch lli~Jh lnnrls" in policy 15, • · 


5. "~~Llun 5,J,iO as 1ntrortucen throuqh Amendmflnt 12 be 
ar11:11cleri by no let inri policy 19. 


... ., ... ~ 
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(1) Reglatly IX] LendTllltt • 
~-> 


Bloelc 


Agreement 


Dolani$ 


acrfpon 
Part of the road all9W11J1ce between concessions 
2 and 3 adjacentto Lots 6 and 7, 
Township of March, and Parts of Lots~ L 8 
and 9, Concession 2, Township of March as -
described in SChecftiie A on pages 7 and 8 
annexed, City of Kanata, Regional Municipality 
of Ottawa-Carleton 


(b) Schedulelor: (a) Rade&cflpllon 
NewEaanelll 
Plan/Sketch 


Addillollal 
D Descr!Pflon IX) Partlea O Olher IX) 


See Agreement attached 


ConUnuecl on Sehedule 0 
lll)ThltDocumtnl 1911'" lntlrvmfflnvmblll(i) AgJ;eernent registered as Instrument NS~l40350 


.1~~1':1-l\'.l'A .IJY. ;i::r.~ . li!9J..I,<:;~'J'9Jt. • • • • • . • • • • • • • . . . . . ....•........•........•.•.•...... 


. D.~VJP .. Ei:tJ;.Y~.l\EiQ~. . • • . • • • • . • • • . • • • • • • • • • • . . • . ••.••••..•..•.•••.•.•••••.•.•... 
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Tolll 


Date or Signature 
Y M 0 


1989 j«?!. ?.1 
..... , ..... . 
..... , ... , .. 


/ 


02 


124







·t 


Page 2 


'l'HIS AGREEMENT made in triplicate this 20thday of 
December , 1988 


BE'l'WEEN1 


AND: 


CAMPE~U CORPORATION, 
a body corporate and Politic 
incorporated under the laws of 
the Province of Ontario, 


(hereinafter called "Campeau") 


OP THE PIRS'l' PART 


THE CORPORATION OP 'l'HB Cl'l'Y OP KANATA, 


(hereinafter called "the City" 


OF THE SECOND PART 


WHEREAS pursuant to Ca•peau's request for an amendment 


to the Official Plan of The Regional Municipality of 


Ottawa-Carleton, Campeau and the City entered into an agreement 


dated-the 26th day of May~ 1981, governing .the designation of 


certain lands within the "Marohwood Lakeside Community" as 


recreation and open space, which agreement was registered 


against title to the lands legally described in Schedule "A" 


therein (the "Original Lancle") in the Registry Office for the 


Registry Division of Ottawa-Carleton (No. 5) on the 8th day of 


January, 1982 as Instrument No. C'l'l40350 (now Land Titles 


No. L'l'286218 in respect of portions of the lands) and in the 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No. 4) on the same day as lnstrlllllent No. 277799, (the "Forty 


Percent Agr.eement") r 


AND WHEREAS lands in exaeas of the lands intended by 


the parties to be governed by the Forty Percent Agreement were 


included in the Original Lands due to unavailability of precise 


legal descriptions, 


AND WHEREAS the City and Campeau have determined, in 


respect of other portions of the Original Lands, that the 
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2. 


obligations in the Forty Percent Agreement either no longer 


pertain or have been set out elsewhere in more speciiic 


subdivision agreements, 


AND WHEREAS Campeau and the City have agreed that the 


Porty Percent Agreement should therefore now only apply to the 


lands described in Schedule "A" hereto, ( the "Current Lands") r 


-~ 


AND 'WHEREAS the City, by Council Resolution has 


approved a concept plan submitted by Campeau describing 


generally the proposal for designation and development of the 


lands in accordance with the Porty Percent Agreement, (the 


nconcept Plannt a copy of which Concept Plan is retained in the 


offices of the Municipal Clerk of the City, 


AND WHEREAS certain obligations pertaining to works to 


be constructed on the Current Lands in accordance with the 


principles of the Forty Percent Agreement have been set out in 


the sub:tlvision agreement between the City and Campeau 


registered against the lots and blocks on Plans 4M-6S1, 4M-652 


and 4M-653, in the Registry Office for the Land Titles Diviqion 


of Ottawa-Carleton {No. 4) as Instrument No. 568244 (the 


"Subdivision Agreement"), 


AND WHEREAS the City wishes to ensure that the 


obligations under the Forty Percent Agreement and the 


·subdivision Agreement in respect of the Current Lands are 


binding on successors in title of Campeau, 


NOW THEREFORE this Agreement witnesseth that for and 


in consideration of the aum of Ten Dollars c•10.oo) and the 


mutual covenants contained herein, the City and Campeau hereby 


agree as followss 


.... 
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1. Effective as of the date of execution hereof, the 


Forty Percent Agreement and this Agreement shall apply only to 


the Current Lands. 


2. Eicept as may otherwise be agreed pursuant to the 


aub4ivision approval process for the Current Lands, the Current 


Lands shall be developed in accordance with the Concept Plan, 


(including without limitation the 18 hole golf course, 


stormwater management and parks) and the land dedication and 


designation requirements of the Forty Percent Agreement and 


this Agreement shall be fulfilled in respect of the Current 


Lands in accordance with the Concept Plan. 


3, Of the Original Lands not included in the Current 


Lands, (the "Excess Lands") the parties agree that Campeau has 


dedicated or designated or, in a separate subdivision agreement 


with the City agreed to dedicate or designate, open space lands 


as set out in Schedule 11B11 to this Agreement, and the City 


hereby acknowledges and agrees thata 


(i) the City is fully satisfied with the said open space 


dedications and designations, 


(ii) the City shall require no further open space 


dedications or designations in respect of the Excess 


Lande and hereby releases the Excess Lande and Campeau 


therefrom,· and 


(iii) the City shall forthwith upon request execute 


registerable releases of the Forty Percent Agreement 


against the Bxcess Lands. 


4. Of the Current Lands, the City agrees that the open 


space dedications and designations located approximately on the 
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. ~ 


Concept Plan and as outlined by acreage on Schedule "C" annexed 


to this Agreement satisfy the remaining open space obligations 


contained in the Forty Percent Agreement. 


s. In the event of any sale of the Current Lands (but 


excluding any sale of lots or blocks on registered plans of 


subdivision, to be developed for purposes other than a golf 


course hole) the purchaser shall enter into an agreement with 


the City providing for the assumption of obligations under the 


Forty Percent Agreement and this Agreement. 


6. Campeau agrees to complete the following works on the 


current Landes 


(al° as part of Phase 1 as defined by the Official Plan for 


the Marchwood/Lakeside Community, Kanata Pond Storm 


Water Management Works as shown on Oliver, Mangione, 


McCalla & Associates Limited Drawing Noss 84-4286-SPI, 


84•4286-1 to 84-4286•11 inclusive, 84•4286-Sl and 


84-4286-S2, 84-4286-Dl to 84•4286-DS inclusive, 


(b) dredging of the Kaneta Pond from its easterly end to 


Line 4 approximatelyt provided that Campeau may at its 


discretion dredge the pond to the Goulbourn Forced 


Road as shown on Drawing No. 84-4286-D61 


(c) to provide any off-site electrical distribution 


facilities deemed by Kanata Hydro to be required in 


order to provide a secure service to the existing and 


proposed development, and 


(d) to permit cross country skiing and any necessary 


grooming of cross country ski trails on the golf 
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5. 


course during the winter months to the satisfaction of 


Kanata. 


7. It is hereby agreed that the Forty Percent Agreement 


and this Agreement ~hall enure to the benefit of and be binding 


upon the respective successors and assigns of Campeau and the 


City and shall run with and bind the Current Lands for the 


benefit of the Kanata Marchwood Lakeside Community. 


lN WITNESS WHEREOF the City and Campeau have h~reunto 


affixed their corporate seals, attested by the bands of their 


authorized signing officers in that behalf. 


SIGNED', SEALED & DELIVERED 
in the presence ofs 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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SCBBDDLB •A• 


LEGAL DESCRIPTION 


Road Allowance between Concessions 2 and 3 


Adjacent to Lots 6 and 7, Township of March 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED 0~ that part of the Road Allowance between 


Concessions 2 and 3 adjacent to Lots 6 and 7, Concession 2 and 


adjacent. to Lots 6 and 7, concession 3, Township of March (now 


within the limits of the City of Kanata) as close~ and stopped 


up by By-law 22-B_l. [registered in the Land Registry Office for 


the Land Registry Division of Ottawa-Carleton (No. 5) as 


Instrument No. NSl.13415] and designated as Part l on a 


reference plan of survey deposited in the said Land Registry 


Office as Plan SR-5055. 
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Schedule A (Cont'd) 


LEGAL DESCRIPTION 


Parts of Lots 6, 7, 8 and 9, Concession 2 


Township of March, now City of Kanata 


Page 8 


ALL ANO'SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, 


(formerly in th~ Township of March}, in the Regional 


Municipality of Ottawa-Carleton and in the Province of Ontario, 


BEIN~ COMPOSED OF that part of North West Half of Lot 6, those 


parts o·f Lota ·7 and 8, and that part of the south East Half of 


Lot 9, in Concession 2, all in the Township of March (now 


within the limits of the City of Kanata), designated as Parts 


1, 21 3, 4 and 5 on a Reference Plan of Survey deposited in the 


Land Registry Office for the Land Registry Division of 


Ottawa-Carleton (No.5) as Plan SR-10774. 


SUBJBC'l' TO AN EASEMENT as more particularly set out in 


Instrument Number MU 3486, in favour of Bell Canada, over along 


and upon the said Part 4 on Plan SR•l0774. 


'. 
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Schedule A (Cont'd) Page 9 


I,EGAl, DESCRIP'l'ION 


Parcel 69-l, Section 4M-Sl0 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional M~nicipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 69 as shown on a plan registered 


in the Land Registry Office for the Land Titles Division of 


Ottawa-Carleton (No. 4) as Plan No. 4M-510, being all of Parcel 


69-1, Section 4M-510. 
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Schedul.e A ( Cont 'd) Page 10 


··:.: 


LEGAL DESCRIPTION 


Parcel 126-1, Section 4M-651 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP all of Block 126 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of 9ttawa-Carleton (No. 4) as Plan No. 4M-651, being 


all of Parcel 126-l, Section 4M-651. 133
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LEGAL DESCRIPTION 


Parcel 132-1, Section 4M-651 


ALL AND SINGULAR. that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all. of Block 132 as shown on a plan . 


registered i~_ the Land Registry Office for the Land Titles. 


Division of Ottawa-Carleton (No. 4) as Plan No. 4M-651. being 


all of P.arcel 132-1, section 4M-6Sl. 
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·.: 


LEGAL DESCRIPTION 


Parcel 183-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in.the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 183 as sho~ on a plan 


registered in the Land Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 183-1, Section 4M-652. 
G--.J 
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LEGAL DESCRIPTION 


Parcel 185-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or t~act of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 


BEING COMPOSED OF all of Block 185 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of·Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 185-1, Section 4M-652. 
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LEGAL DESCRIPTION 


Parcel 186-1, Section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of Block 186 as shown on a plan 


registered in the Land Registry Office for the Land Titles 


Division of-Ottawa-Carleton (No. 4) as Plan No. 4M-652, being 


all of Parcel 186-1, Section 4M-652. 
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LEGAL DESCRIPTION 


Part of Parcel 3-7, Section Maroh-3 


ALL AND SINGULAR that certain parcel or tract of l.and and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF 


FIRSTLY: Part of Lots s, 6 and 7 in concession 3 of the Township 


of March designated as Parts 1, 2 and 3 on a reference plan of 


survey deposited in the Land Registry Office for the Land Titles 


Divi~ion of Ottawa-Carleton (No. 4) as Plan 4R-6557; 


SECONDLY: Part of Lots 3, 4 and s in concession 3 of the 


Township of March designated as Parts 2, 3; 4, s, 6, 7 and 8 on a 


reference plan of survey deposited in the Land Registry Office 


for . the Land Titles Division of Ottawa-Carleton (No. 4) ias Plan 


4R-655B; 


THE SAID PARCELS being Part of Parcel 3-7, Section March-3. 
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LEGAL DESCRIPl'JQN 


Part of Parcel 5-3, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OP Part of the Road Allowance as widened between 


Lots 5 and 6 in Concession 3 as stopped up and closed by By-law 
.. 


16-88 of The corporation of the City of Kanata registered in the 


Land Registry Office for the Land Titles Division of Ottawa


Carleton (No. 4) as Instrument No. 55228 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 


4R-6557. 


THE SAID PARCEL being Part of Parcel S-3, Section March-2. 
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LEGAL DESCRIPTION 


Parcel 6-1, Section Marcb-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipa1ity of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 6 and 7, 


Concession~• of the Township of March (now within the limits 


of the City of Kanata) designated as Parts l, 2 and 3 on a 


refer~nce plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-Carleton (No. 4) as Plan 


No. 4R-804, being all of Parcel 6-1, Section March-2. 
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LEGAL DESCRIPTION 


Parcel s-1, Section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying ana being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of . 
Ontario. 


BEING COMPOSED OF all of ~ose parts of Lot 5, Concession 2, of 


the Township of March (now within the limits of the City of 


Kanata) desi-gnated as Parts 1, 2, 3, 4 and 5 on a reference 


plan of survey deposited in the Land Registry Office for the· 


Land Titles Division of Ottawa-Carleton (No. 4) as Plan No. 


4R-1135, being all of Parcel 5-1, Section March-2. 141
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LEGAL DESCRIPTION 


Part of Parcel 2-1, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises ~ituate, lying and being in the city of Ranata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4, concession 


2 and that part of the Road Allowance between Concessions 2 and 3 


of the Township of March (as stopped up and closed by By-Law 32-


76 of the corporation of the Township of March, registered as 


L.T. Instrument No. 278660) designated as Parts 1, 9, 10 and 11 


_on .a Reference Plan of survey deposited in the Land Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) as 


Plan No. 4R-6558. 


THE SAID PARCEL being Part of Parcel 2-l, Section March-2. 
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LEGAL DESCRIPTION 


Part of Parcel 7-1, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Ottawa, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OFt 


FIRS'l'LYa al_l of those parts of Lots 7 and e in Concession 3, 


of the Geographic Township of March, designated as Parts land 


2 on a .Reference Plan of Survey deposited in the Land Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) 


as Plan 4R- 65S6 r 


SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 


Geographic Township of March, designated as Parts 1, 6, 13, 14, 


20 and 21 on a Reference Plan of Survey deposited in the Land 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No. 4) as Plan 4R-3699r 


THE SAID PARCEL being Part of Parcel 7-l, Section March 3. 
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EXCESS LANDS DEDICATIONS 


Parkland 


Natural Envirorunent Area 


Open Space Buffers 


Walkway Links 


'l'otal 


5.120 acres 


9.610 acres 


28.870 acres 


hl!,! acres 


44.714 acres 
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SCHEDULE nc• 


·.; 


CURRENT LANDS DBDICATION/DESIGNATION REQUIREMENTS 


Parkland 53.139 acres 


" Golf course 175. 775 acres 


Natural Environment Area 287.745 acres 


Open Space Buffers 19.435 acres 


Walkway Links 7.198 acres 


Total 543.292 acres 
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New Property ldenuflora 


Document General 
l'onn 4 - Lind Regtatr.tlon Reform Act, 1084 


(1) lltQll!lr 0 Lind Tfflff 1K) ta) Page 1 of 2 2 pages 


Block Proparty 


1, 1 on arce or 
Section 4M-510, Parcels 126-l, 132-1 in the 
Register for Section 4M•651, Parcels 183•1, 
185-1 and 186-l in the Register for Section 
4M-652, Paztof Parcel 3 -7 Section March-3, 
Part of Parcel 5-3 Section Maroh •2, Paroel 6•1 
Section Maroh-2, Parcel 5•1 Section March-2, 
Part of Parcel 2-1 Section March•2 and Part of 


~ • Pucel 7•1 Section March-3 as described on 
~ Schedule "A" on pages. · 9, 10, ll, 12, 


""""eou"""'o"'n,-----------113, 14, 15, 16, 17 . 18 19 and 20 annexed. 
It 


1 
(ti Redelorfl>IIOn (b) 8chedlllt for: 


OIWltll New l!llemont Addldonal 
onWftll Plen/Bke!oll • Delollp!lon I!! Partin D Ollter m 


> Tlllt Dooumtnt provldff II tonowt, 
~he Corporation of the Citf of Kanata has an unreg~stered interest 
in the land registered in the name of Campeau Corporation in 
respect of the lands registered as Pai-eel 69•1 in the Register for 
Section 4M·5~0, Parcels 126•1, 132•1 in the Register for s~ction 
4M•65l, Parcels 183•1, 185•1 and 186-1 in the Register for Section 
4M•652, Part of Parcel 30•7 sectiQn Maroh-3, Par.t of Parcel 5•3 
Section March-2, Parcel 6-1 Section Maroh-2, Parcel s-1 Section 
March•2, Part of Parcel 2-1 Section Maroh-2 and Part of Parcel 7•1 
section March-3 as more particularly described on Schedules A· 
on pages 9, 10, 11, 12, ,13, 14, 15, 16, l\ 18,. 19 end 20. annexed 
and hereby apply under section 74 of the Land Titles Act for the 
entry of a Notice of an Agreem~nt dated ~mber -:u:>


1 
1q99, 


Date 01 sranaturt 
V M D 


.'J11Jlj'l, P.O.lfl?9MT.liQ~. P.F. .~. -~~iV. P.P..,, .• , .•• 


-~~11~:rA .ltV. J!r.EI .~()J,.I.<;;T9A •••••••••...••••. 


~.9.~~ • ~ .0.1 


. Q~VJP •. l!ii~Yl!A'iQt,J .•..•••.••.••• , .•• , ••.••..• 


11 Addlffl 
loretrvtoe 


Slgneture(e) 


,C:M:!PJ:lAU .co".Q~'1'%~N •••••••••••••• ' ••• ' ••• 


tfltt11tt11111111 •• I 1111 ••••••ftlttlttlllllll 


1017411"841 


320 Saf Street, 6th Floor, Toronto, Ontario MSH 2P2 


Not Asaigned 


(10) DOOUIIIIIII Preplftd bys 
Margaret B. Hill 
GOWLING & HBNDBRSON 
160 Elgin Street, 26th 
Ottawa, Ontario 
KlN 883 


Date ol Slanature 
y M' D 
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'l'HIS AGREBMEN'l' made in triplicate this 20thday of 
December , 1988 


BE'l'WHN, 


CAMPEA"U CORPORATION, 
a body corporate and politic 
incorporated under the laws of 
the Province of Ontario, 


(hereinafter called "Campeau") 


OF THE FlRS'l' PAR'l' 


'l'HI CORfORA'l'lON OF 'l'HJ!I Cl'l'Y OP KANATA, 


(hereindter called "the Citl'" 


or 'l'HS SECOND PAl\'l' 


.. 


WHSREAS pursuant to Campea~•• request for.an amendment 


to the Official Plan of 'l'he Refi~nal Municipality of 


Ottawa-Carleton, Campeau and ~be City entered into an agreement 


dated-the 26th day of May, 1981, governing the designation of 


certain lands witbin the 11Marcbwoocl Lakeside Community" aa 


recreation and open spaoe, which agreement was registered 


against title to tbe lands legally described in Bche4ule "A" 
' 


therein (the "Original Lan4s 11 ) in tbe Registry Office for the 


Registry Division of Ottawa-carleton (No. 5) on the 8th day of 


January, 1982 as Instrument No. C'l'140350 (now Land 'l'itles 


No. I/1'286218 in respect of i,orttons of .. the lan4s) and tn the 


Registry Office fo~ the Land Titles Division of Ottawa-Carleton 


(No. 4) on the same ttay as Instrument No. 277799, (the 11Porty 


Percent Agr.eament 11 
) , 


AND WHBUAB lan4a in excess of the lands intended by 


the parties to be governed by tbe Forty Percent Agreement were 


inc1ude4 in the Original Lantis due to unavailability oi precise 


le;al descriptions, 


AND WHBRBAS the City and Campeau have determined, in 


respect of other portions of the Original Lande, that the 


l 
II 
II 
II 
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2. 


obligations in the Forty Percent Agreement either no longer 


pertain or have been set out elsewhere in more apeoiJic 


subc!ivisiori agreements, 


AND WHEREAS Campeau ana the City have agree4 that the 


Forty Percent Agrenent should therefore now only apply to the 


lan4s desoribe4 in Schedule "A" hereto, (the "Current Landa"), 


AND WHEREAS the City, by Council Resolution has 


approved a concept plan aubmitte4 by Campeau describing 


generally the propoaal for designation an4 development of the 
' lands in accordance with the Forty Percent ~greement',' (the 


·~ 


"Concept Plan") a copy of which Concept Plan ia retaine4 1,n the 


offices of the Municipal Clerk of the Cityr 


AND WHERBAS oertain.~bligations pertain~ng to worke to 


be constructed on the Current Landa in accordance with the 


principles of the Forty Percent Agreement have been set out in 


the subdiviaion agreement between the City and Campeau 


registered against the lots an4 blocks on Plana 4M•6S1,, 4M•652 


and 4M•6S3, in the Registry Office for the Land Titles Division 


of Ottawa-Carleton (No. 4) as Instrument No, 568244 (the 
11subc!ivleion Agreement11 )r 


AND WHBRBAB the City wishes to ensure that the 


obligations under the rorty Percent Agreement and the 


Bubc!ivision Agreement in reapeot of the Current Lands ate 


binding on auoceaaors in title of Campeau, 


' NOW THBRBrou this Agreement witnesseth that for and 


in consideration of the sum of Ten Dollars ($10.00) and the 


mutual covenants contained herein, the City ana Campeau hereby 


agree as followaa 


.&f 


, ... ,. 
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3. 


1. Bffect:lve ae of tbe date of eaeout:lon hereof, the 


Fotty Percent Agreement and this Agreement shall 4pply only to 


tbe current Lanae. 


2. Bxoept as may otherwise be agreed pursuant to the 


subaiv:ls:lon approval proooss for the Current ~an4e, the current 


Lan4s ahall be developed in accordance with the Concept Plan,· 


UnclucUng wi t'hout limitat:lon the 18 bol.e golf c~urae ~ 
stormwater management: and parka) and the land dedioation and 


4ee1gnation requirements of the rorty teroent Agieement and 
' 


this Agreement shall~ fulfilled in reapeat: of the Current 


Lanae in aaaor4anoe with the Conoopt Plan. 


3. Of the Original Lanc'ls not lnalu4ed in the Cqrrent 
. . . 


Lands, (the "Bxaeea Lanas") the parties agree th•t Campeau has 
. . 


dedicated or c'leslgnat:e4 or, in a separate aub4:lv~_sion agreement .. ' 


with the City agree4 to 4e4iaate or 4ealgnate, open,epao~ lan4e 


aa set out in Schedule "&11 to this Agreement, an4 the City 
. . 


hereby aoknowle4gee an4 ~greee that• 


4. 


(i) the City la fully aatlafled wltb the aald open epaae 


4e4toationa ana 4eaignationa, 


(11) the Clty_eha11 require no further open apace 


4edioat1one or designations in respect of the Bxoeas 


Lan«• and hereby releases the Bxaeea ~anda an4 Campeau 


therefrom, ancl 


(ill) the City shall forthwith upon request execute 


regiatereble releases of the Forty Percent Agreement 


againat the Bxoeee Lande. 


Of the current Landa, the City agrees that the open 


apace de41oat1ona and 4eaignations located approximately on the 


,, 


' 
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4. 


o\,-' 
Concept Plan and as outlined by acreage on Soheclule "C11 annexed 


to this Agreement satisfy _the remaining open apace obligations 


contained in the Forty Percent Agreement. 


s. In tbe event of any sale of the Current Lan4s (but 


exolu4ing any sale of lots or blooks on registere4 plans of 


subdivision, to be develope4 for purposes other tban a golf 


oouree hole) the purohaeer shall enter into an agreement with 


the City provi4in~ for the assumption of obligations un4er the 


Porty Percent Agreement and thia Agreement. 


6·. Campeau agrees to complete t:he following works on the 


Cui-rent Lan4e a 


(a) aa part of Phase l es defined l>y the Of~ioial Plan for 


the Marohwoo4/liakesic1e Conwai\:lf, Renata Pond Storm 


Water Management Works as shown on Oliver, M•ngione, 


MoC.lla & Aesooiatea Limite4 Drawing Noe, 84•428G•SP%, 


84•4286•1 to.84-4286~11 inclusive, 84•4286•81 ~nd 


84•4286•82, 84-4286•D1 to 84•4286•DS inclusive, 


(b) dredging of the Kanata Pond from its easterly end to 


Line 4 approximately, provided that Campeau may at its 


discretion dredge the pond to the Goulbourn roroed 


Roa4 as shown on Drawing No, 84~4286•D6t 


(c) to provide any off•site eleotrioal distril>ution 


facilities 4eeme4 by Kanata Hydro to be required in 


order to p~ovide a secure service to the existing and 


proposed 4eve1opment, and 


(4) to permit cross country skiing and any necessary 


grooming of oross country ski trails on the golf 


·, .1 
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5. 


~
course during the winter months to the satisfaction of 


Kanata. 


1. It is hereby agreed that the rorty Percent Agreement 


and this A9reement ehall enure to the benefit of and be binding 


.upon the reape~tlve euoaeeaora and aaeigne of Culpeau and the 
. ' . 


· ·: · City and aha11 run with an4 bind the current Landa for the 


.·_benefit of the Kanata. Marohwoo4 Lakeside Co111111un1t.y. 


1N WITNESS WHBRBor the City and Campeau have hereunto 


affixed their corporate seals, attested by the hands of their 


authorimed aitning otfiaera in that behalf. 


SlGNBD, SIALBD & DBL1VBRED )• 
in the preaen~e of, I 
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SCBBDULB •A• 


LEGAL DESCRIPTION 


Road Allowanae between Concessions 2 and 3 


Mjaoent to Lots 6 and 7, Township of Ma.rah 


ALL AND SINGULAR that aertain parcel or traot of land an4 


premises situate, lying an4 being in the City ot K~nata; in the 


Regional Munioipalitr of Ottawa-carleton and in the Province of 
\ 


Ontario. 


&BING COMPOSED OF that part of the ~a4 "Allowance tietween 


Concessions 2 an4 3 adjacent to Lots 6 and 7, Concession 2 and 


adjacent to t.ote 6 and 7, Cono~eeion 3, Township ~f March (now 


within the limits of the City of I(anata) as o1oee4 and stopped 


up by By•law 22•81 Cregistere4 in tbe Land Registry Office for 


the Land Registry Division of Ottawa•Carleton (No~ 5) as 


Instrument No. NS113415l and 4eslgnatea as Part 1 on a 1 


reference plan·of survey deposited in the said Land Registry 


Office as Plan sa-soss. 
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Schedule A (Cont'd) 


LEGAL DESCRIPTION 


Parts of Lots 6, 7, 8 and 9, conoession 2 


Township of March, now City of Kanata 


Page 8 


ALL AND SINGULAR that certain parael or tract of·land and 


premises situate, lying and being in the City of Kanata; 


(for~erly in the Township of Maroh), in t:tie Regional 


Municipality of Ottawa-Carleton and in the Province of Ontario; 


BBlNG COMPOSBD or that part of North West Half of Lot 6, those 
\ . . . 


parts of Lots 7 and a, and that part of the south East Half of 


Lot 9, in Concession 2, all ~n the Township of March (now 


within the limits of the City·of Kanata), designated as Parts 


1, 2, 3, 4 and Son a Reference Plan of Survey deposited in the 


Land Registry Office for the Land Registry Division of 


Ottawa-Carleton (No.s) aa Plan SR-10774. 


SUl~BC'l' ~ AN BASBMBNT as ~ore particularly set ou~. in 


Instrument Number MR 3486, in favour of Bell Canada, over along 


and upon the said Part 4 on Plan sa-10774, 
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Schedule A (Cont'd) Page 9 


LEGAL DESCRIPTION "'" 


Parcel 69•1, Section 4M•510 


ALL AND SINGULAR tbat certain parcel or tract of 1an4 and 


premises situate, lying and ~eing in the City of Kanatai in-the 


Regional Munio:lpal:lty of Ottawa .. Carleton and in the Provinoe .of 


ontado. 


BBING COMPOSED or all of &look 69 as shown on a plan registered 


in the Land Registry Office for t~e Land ~itlee Division of 
\ 


Ottawa-Carleton (No. 4) as Pl~n No. 4M•510, ~eing ell of Parcel 


69•1, section 4M•510~ 


. • • .... .-,l.1/1.',•.•J ,L,,•.•,V.•:,'4'' '"'' •• ...... •.••••,,,,.: •.•·v , .· ............................ . 
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Sohedu1e A (Cont'd) Page 10 


LEGAL DBSCRIP'l'ION 
~-


Paroel 126-1, Section 4M-65l 


ALL AND SINGULAR that oerta:Ln paroel or traot of . land and 


premises situate, lying and be:Lng in the City of·Kanata; :Ln the 


Regional Munio:Lpality of Ottawa•Carleton and in tbe -Provi~oe of 


Ontario. 


BJ!llNG COMPOSBD 0'11 a11 of Blook 126 as shown on a plan 


reg:Lsterea in the Land Reg:Lstrf O!fioe for the Land Titles 


Division of Ottawa•Carleton (~o. 4) ae Plan No. 4M•GS1; being 


all of Jaroel 126•1, Section 4M-651. 
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Schedule A (Cont'd) Page 11 


LEGAL DBSCRIPTION 


Parcel 132•1, Section 4M•65l 


ALL AND SINGULAR that aertain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa•Carleton and in the Rrovinoe.of 


Ontado. 


BBlNG COMPOSED or all of Block 132 as shown on a plan. 


registered in the Land Registry Offiot for the ~n4 Witl$G . \ 


Division of Ottawa•Car~eton (No. 4) as Plan No; 4M•651i being 


all of Paroel 132•1, section 4M•651. 
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so~edule A (Cont'd) .... .. Page 12 


LBGAL DBSClUPTlON 


Paroel 183•1, Section 4M-6S2 


ALL Am> SlNGULI\R that certain paroel or traot of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional Muniaipality of Ottawa-Carleton and in ~he P~ovinoe 9f 


Ontario. 


. . 


RElNG COMiOSBI> or all of Bloak 183 as shown on a plan 


registered in the Lan4 Registry OfUae for the La~4 Titles 


Division of Ottawa-Carleton (No, 4) as Plan No. 4M•652; .being 


a11 of Paroe1183•1, section 4M•652. 
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Schedule A (Cont'd) Page 13 


LBGAL DESCRIPTION 


Parcel 185•1, section 4M-652 


ALL AND SINGULAR that certain parcel or tract of land an4 


premises situate, lying and being in the City of Kanata, in the 


Regional Munioipallty of Ottawa-Carleton and in the Province of 


Ontario. 


BBZNG COMPOSED 01' all of BlOCJk 185 aa shown on a plan· 


registered in the Land Registry Offiae for the Land Titles 


Division of Ottawa-Carleton (No •. 4) ae Plan No; 4M•652; being 


all of Parcel 185•1, Seotion,4M•652. 
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Schedule A (Cont'd) Page 14 


>\," 
LEGAL DBSCRIPTXON 


Parcel 186•1, section 4M-652 


ALL AND SINGULAR that oertain parcel or traot of land an4 


premises situate, lying and being in the City of Kanata, in the 


Regional Muniolpaltty of Ottawa-c:arle.ton and in the Province of 


Ontario. 


BEING COMPOSBD OF all of Block 186 as shown on a plan 


registered in the Lan4 Registry Offio, ~or-the LJnd_Tltlee 


Division of Ottawa•<:arleton (No. 4) as Plan No. 4M•652; being 


all of· Paroel 186•1, Seotlon 4~•652, 
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Schedule A (Cont'd) 
Pa<,te 15 


LEGAL DESCRIPTION 


Part of Parcel 3-7, Section Maroh-3 


ALL AND SXNGULJ\R that certain parcel or tract of land and 


premises situate, lying and being in the city of xanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSED or 


FIRSTLY• Part ot Lots 5, 6 and 7 in concession 3 of the.T~wnship 


of Marah designated as Parts 1, 2 )in4 3 on a . t'eferenoe plan of 


survey deposited in the Land Registry Office for the Land Titles 


Division of Ottawa-Carleton (No. 4) as .Plan 4R•65571 


SECOijDLY'a Part ot LOte 3, 4 and 5 in concession 3 of the 


Township of March designated as Parts a, 3, 4, s, 6, 7 and 8 on a 


reference plan of survey deposited in the Land Regisi;ey Office 


for the Land Titles Division of Ottawa-Carleton (No, 4) as Plan 


4R•66581 


THB SAID PARCELS being Part of Parcel 3•7, Section Maroh•3, 
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. page 16 
Schedule A (Cont'd) 


LEGAL DESCRIPTXON 


Part of Parcel 5-3, section March-2 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Kanata, in the 


Regional MUnicipali'ty of ottawa-carleton and in the Province of 


Ontario. 


BBING COMPOSED OF Part of the Road Allowance as widened between 


Lots 5 and 6 in concession 3 as stopped up and closed by·sy-law 
. ' . 


16-88 of '?he corporation of the City of ICanata registered in the 


Land Registry Office for the Land Titles Division of ottawa-
' ~~aa-,J 


carleton (No. 4) as Instrument No. 59228 designated as Part 4 on 


a reference plan of survey deposited in the Land Registry Office 


for the Land Titles Division of Ottawa-carleton (No. 4) as Plan 


4R-6557. 


TD SAID PARCEL laeing Part of Parcel 5-3, Section Maroh-2. 
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Schedule A (Cont'd) Page 17 


LEGAL DESCRIPTION 


Parcel 6-1, Section Marah-2 


ALL AND SINGULAR that certain parcel or traot of land and 


premieee situate, lying ana being in the City of Kanata, in the 


Regional Munioipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OJI' all of those parts of 1,ote 6 and 7 ;, 


~noession 2, of the ~ownsbip of March (n~w within the limits 


of the City of Kanata) 4eeignate4 as Parte 1; 2 an4 3 on a· 
' . 


reference ~lan of survey cteposi tad in ·the Land aegietry Officie 


for the Land ~itles Division of Ottawa-Carleton (No. 4) as Plan 


No. 4R•$04, ~eing all of Parcel 6•1, section Marah•2 • 
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Schedule A (Cont'd) Page 18 


~-
LEGAL DBSClUPTION 


Parcel s-1, section Marob•2 


ALL AND SINGULAR that certain parcel or tract of land an~ 


premises situate, lying and being in the City of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BBING COMPOSED.Or all of those parts of Lots, Concession 2; of 
' . the Towns~ip of March (now within the limits of the City of 


Kanata) deeignate4 as Parts 1, l, 3, 4 and 5 on a reference 


plan of survey deposit•~ in'the Land Registry Office for the 


Land Titlea Division of Ottawa-Carleton (No. 4) as Plan No. 


4R•ll35, being all of Parcel 5•1, Section Maroh•2, 
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Page 19 
Schedule A (Cont'd) 


LEGAL DESCRifflON 


Part of Parcel 2-1, section March-2 


I 
1 


ALL AND SINGULAR that certain parcel or tract of land and 1 
premises situate, lying and being in the city of Kanata, in the 


Regional Municipality of Ottawa-Carleton and in the Province of 


Ontario. 


BEING COMPOSED OF all of those parts of Lots 3 and 4 1 Concession 


a and that part of the Road Allowance between concessions 2 and 3 


of the Township of March (as stollped up and closed by By-Law 32-


76 of the Corporatil1~~9:1'ownship of Maroh, registered as 


L.T. Instrument No. 27866q) designated as Parts 1, 9, 10 and 11 


on a Reference Plan of survey deposited in · the Land Registry 


Office for thJ Land Titles Division of ottawa-carleton (No. 4) as 


Plan No. 4R-6558. 


IJ.'HB SAID PARCEL being Part of Parcel 2-1, Sect.ion March-a •. 
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Schedule A (Cont'd) Page 20 


LBGAL DESCRIPTION 


Part of Parcel 7•1, Section March-3 


ALL AND SINGULAR that certain parcel or tract of land and 


premises situate, lying and being in the City of Ottawa, in the 


Regional Municipality of Ottawa-carleton and in the Province of 


Ontario. 


BEING COMPOSED or, 


FXRS'l'LY• all of those parts of ~ts 7 and a in ~oncession 3; 


of the Geographic Township of ~arch, designated as.Parts land 


2 on a Reference Plan of Sqrvey deposited in the Lan4 Registry 


Office for the Land Titles Division of Ottawa-Carleton (No. 4) 


as Plan 4R• 6556r 


SECONDLY, Part of Lots 8 and 9 in Concession 3, of the 


Geographic Township of Marob, designated as Parts 1, 6, 13, 14, 


20 and 21 on a Reference Plan of survey deposited in tbe Land 


Registry Office for the Land Titles Division of Ottawa-Carleton 


(No, 4) as Plan 4R•36991 


THE SAID PARCEL being Part of Parcel 7-1, Section March 3, 
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SCHEDULE 11B11 


BXQBSS LANDS DBDICATIONS 


Parklanc! 


Natural Environment Area 


Open Spaoe Buffers 


Walkway Links 


Total 


'·f,;=:,::•~v•.•. ••\u .. "{•• .. ·t,, •·- ...... :· .• ~-
, .... , ' 


• •,;,,,,~ /~••"""•• I . ' 1,.,,1,,. .. ...... ~~••, · ........ _ .... 


s.120 aores 


9.610 aorea 


28.870 aarea 


1.114 aorea 


44. 714 aares 
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SCHIJ)ULB "C" 


CURRBW.t' LANDS DIDXCATXON/DBSIGNATXON UQUlmpmN'l'S 


Parkland 


Goll Coul'ee 


: . Natural Bnvbonment Area 


·epe,s Space suffers 
. . 


Walkway Linlce 


.'l'otal 


,, 


53.139 aores 


11s.71s aoree 


28?. 745 aores 


·19.435 ·aoree 


7.198 °&0H8 


543.292 acres 
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Court of Appeal for Ontario File No.  
Superior Court of Justice File No. 19-81809 


COURT OF APPEAL FOR ONTARIO 


B E T W E E N: 


CITY OF OTTAWA 
Applicant 


(Respondent in Appeal) 


and 


CLUBLINK CORPORATION ULC 
Respondent 
(Appellant) 


APPELLANT’S CERTIFICATE 


The Appellant certifies that the following evidence is required for the Appeal, in the Appellant’s 


opinion: the Application Record of the Applicant (Respondent in Appeal), the City of Ottawa.   


March 5, 2021 LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 


Matthew P. Gottlieb  LSO#: 32268B 
mgottlieb@lolg.ca 
Tel: 416 644 5353 
James Renihan  LSO#: 57553U 
jrenihan@lolg.ca 
Tel: 416 644 5344 
John Carlo Mastrangelo  LSO#: 76002P 
jmastrangelo@lolg.ca 
Tel: 416 956 0101 


DAVIES HOWE LLP 
The Tenth Floor 
425 Adelaide Street West 
Toronto ON  M5V 3C1 


Mark R. Flowers  LSO# 43921B 
markf@davieshowe.com 
Tel:       416 263 4513  


Lawyers for the Respondent (Appellant) 
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TO: BORDEN LADNER GERVAIS LLP 
Barristers and Solicitors 
100 Queen Street 
Suite 1100 
Ottawa ON  K1P 1J9 
 
Kirsten Crain  LSO#: 44529U 
kcrain@blg.com 
Tel: 613 787 3741 
Emma Blanchard  LSO#: 53359S 
eblanchard@blg.com 
Tel: 613 369 4755 
Neil Abraham  LSO#: 71852L 
nabraham@blg.coom 
Tel: 613 787 3587 
 
Lawyers for the Applicant (Respondent in Appeal) 


 
AND TO: CAZASAIKALEY 


220 Laurier West 
Suite 350 
Ottawa ON  K1P 5Z9 
 
Alyssa Tomkins  LSO#: 54675D 
atomkins@plaideurs.ca 
Tel: 613 564 8269 
Charles R. Daoust  LSO#: 74259H 
cdaoust@plaideurs.ca 
Tel: 613 565 2292 Ext. 209 
 
Lawyers for the Proposed Intervenor 
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CITY OF OTTAWA -and- CLUBLINK CORPORATION ULC 
Applicant 
(Respondent in Appeal) 


 Respondent 
(Appellant) 


 


 Court of Appeal for Ontario File No.               
Superior Court of Justice File No. 19-81809         


 
 


 
COURT OF APPEAL FOR ONTARIO 


 
PROCEEDING COMMENCED AT OTTAWA 


 


 RESPONDENT'S CERTIFICATE 


 LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Suite 2750, 145 King Street West 
Toronto ON  M5H 1J8 
 
Matthew P. Gottlieb  LSO#: 32268B 
mgottlieb@lolg.ca 
Tel: 416 644 5353 
James Renihan  LSO#: 57553U 
jrenihan@lolg.ca 
Tel: 416 644 5344 
John Carlo Mastrangelo  LSO#: 76002P 
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Mark R. Flowers  LSO# 43921B 
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Court of Appeal File No. C69176  
Superior Court File No.  19-81809 


COURT OF APPEAL FOR ONTARIO 
BETWEEN: 


CITY OF OTTAWA 
Applicant 


(Respondent in Appeal) 
– and – 


CLUBLINK CORPORATION ULC 
Respondent 


(Appellant in Appeal) 
 


 
RESPONDENTS' CERTIFICATE 


The Respondent, City of Ottawa, confirms the Appellant’s certificate, which includes the 


Application Record of the Applicant (Respondent in Appeal), City of Ottawa, which includes: 


1. Notice of Application issued October 25, 2019. 


2. Affidavit of Eileen Adams-Weight, sworn on October 24, 2019 and exhibits thereto. 


3. Affidavit of Eileen Adams-Wright, sworn on November 27, 2019 and exhibits thereto. 


4. Affidavit of Derrick Moodie, sworn on October 24, 2019 and exhibits thereto. 


5. Affidavit of Derrick Moodie, sworn November 27, 2019. 


6. Affidavit of Donald Kennedy, sworn on October 25, 2019 and exhibits thereto. 


7. Affidavit of Paul Henry, sworn on November 27, 2019 and exhibits thereto. 


8. Affidavit of Peter F. Smith, sworn on November 11, 2019 and exhibits thereto. 
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9. Affidavit of Brent Deighan, sworn on December 13, 2019 and exhibits thereto.  


10. Affidavit of Beth Henderson, sworn on December 13, 2019 and exhibits thereto.  


11. Affidavit of Barbara Ramsay, sworn on February 10, 2020 and exhibits thereto.  


12. Transcripts of the Examination for Discovery of Donald Kennedy on Wednesday January, 


15, 2020. 


13. Inter-Departmental Memo dated April 8, 1981 regarding Campeau Corporation Request – 


Regional Official Plan Amendment with attachments. 


 
March 19, 2021 Borden Ladner Gervais LLP 


World Exchange Plaza 
100 Queen Street, Suite 1300 
Ottawa, ON  K1P 1J9 
 
T:  613.237.5160 
F:  613.230.8842 
 
Kirsten Crain  LSO# 44529U 
E:  kcrain@blg.com 
T:  613.787.3741 direct 
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T:  613.369.4755 direct 
 
Kara Takagi  LSO# 72079Q 
E:  ktakagi@blg.com 
T:  613.787.3573 direct 
 
Lawyers for the Applicant (Respondent), 
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Alyssa Tomkins LSO# 54675D 
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Charles R. Daoust LSO#74259H 
E: cdaoust@plaideurs.ca 
 
Lawyers for the Proposed Intervener,  
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Court File No. C69176 
 


COURT OF APPEAL FOR ONTARIO 
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Applicant 


(Respondent in Appeal) 
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CLUBLINK CORPORATION ULC 
Respondent 
(Appellant) 


 
 


CERTIFICATE OF COMPLETENESS 


I, John Carlo Mastrangelo, lawyer for the Respondent (Appellant), certify that the appeal 


book and compendium in this appeal is complete and legible. 


April 7, 2021  
 John Carlo Mastrangelo 
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MacKenzie Graham Hodgert and Donald Victor Mayo,
Executors of the Estate of Etta Alice Sutherland deceased


Applicants v. Kathleen Dyer, and Henry L. Hennick Respondents


Killeen J.


Judgment: July 11, 1991
Docket: Doc. 5308/90


Counsel: Angus McKenzie, Q.C. for the applicants, MacKenzie Graham Hodgert and Donald Victor Mayo.
Ray Leach, for the respondent, Kathleen Dyer James Adams, for the added party, Henry L. Hennick, Q.C.


Subject: Estates and Trusts
Related Abridgment Classifications
Estates and trusts
IX Perpetuities and accumulations


IX.1 Rule against perpetuities
IX.1.c Application of rule


IX.1.c.iv Real property
Headnote
Perpetuities and Accumulations --- Rule against perpetuities — Application of rule — Real property
Right of first refusal — Right not offending rule — Perpetuities Act, R.S.O. 1980, c. 374.
A right of first refusal for the purchase of land does not create an interest in the land. An option creates an interest in land
because immediately upon its granting, the optionee can use specific performance to compel a conveyance. This is not true for
a right of first refusal. This depends upon an initial decision of the vendor, a decision that might never be forthcoming. It is a
negative covenant that is entirely personal to the parties. An agreement which is personal and which does not create an interest
in land is not subject to the rule against perpetuities. Moreover, nothing in the Act shows that it was intended to reach bare
personal rights under a contract that did not effectively create an immediate interest, equitable or legal, in land.


Killeen, J.:


REASONS FOR ORDER


1  The executors of the estate of Etta Alice Sutherland bring this application to determine answers to some or all of the
following questions:


(a) Does the Perpetuities Act, R.S.O. 1980, c.374, particularly S.13(3) thereof, apply to the Agreement made between the
late Etta Alice Sutherland and Kathleen Dyer?


(b) If the answer to (a) is "yes", does S.13(3) of the said Act render the agreement void and unenforceable by Kathleen Dyer?


(c) If the answer to (b) is "yes", may the Executors of the Estate of Etta Alice Sutherland, deceased, sell the property
without regard to the said Agreement?


Paras. 11-13
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(d) If the answer to (a) is "no", may Kathleen Dyer bring an action against the Executors of the Estate of the late Etta Alice
Sutherland, deceased, the Applicants herein, for, inter alia, a declaration that the said agreement is valid and subsisting
and binding on the Applicants herein.


Facts


2  At the opening of the hearing, counsel filed an agreed statement of facts. I now summarize the key facts reflected in
that document.


3      In 1968, Mrs. Sutherland purchased the property known as 301 Piccadilly Street from the respondent, Kathleen Dyer, for
$28,000. In the offer to purchase, dated July 5, 1968, a somewhat unusual clause was included at the express request of Mrs.
Dyer who, it seems, was not terribly anxious to sell the property:


The purchaser covenants to execute an Agreement to resell the property at market value or at a price not exceeding $28,000.
when the purchaser wishes to resell the said property.


4      This covenant was given effect to in a short two-page agreement executed by the parties a few days later on July 8. The
agreement expands on the rather terse language of the covenant in the offer to purchase. The three clauses of the agreement
read this way in toto:


NOW THIS AGREEMENT WITNESSETH that in pursuance of the said Agreement and in consideration of the premises, the
said Party of the First Part DOTH HEREBY COVENANT AND AGREE that in the event she wishes to sell the property
hereinabove described, that she will sell the said property at a price not exceeding the sum of Twenty-Eight Thousand--
($28,000.00)-Dollars.


THE PARTY OF THE FIRST PART COVENANTS AND AGREES to fix the price of this property at Twenty-eight Thousand
---($28,000.00)--- Dollars in spite of the fact that the market value at the time of the exercise of this Agreement might be
in excess of the said Twenty-eight Thousand ---($28,000.00)--- Dollars.


THE PARTIES HERETO COVENANT AND AGREE that the Party of the Second Part shall exercise her power to purchase
the property within the period of Ten (10) days after the Party of the First Part indicates in writing to the Party of the
Second Part that she intends to sell the said property.


5      Under these provisions, Mrs. Sutherland, the purchaser, has agreed (a) that, in the event she wished to sell at any future
date, she would offer the property first to Mrs. Sutherland for not more than $28,000., regardless of later market conditions,
and (b) that Mrs. Dyer would, in such circumstance, be given 10 days to exercise her power or right to buy the property before
anyone else might be considered as a potential purchaser.


6  The transaction between the two ladies was closed on July 23 when a deed in favour of Mrs. Sutherland was registered
in the usual way. Counsel are agreed that the agreement of July 8 survived the registration of the deed so that merger questions
do not arise in this case.


7   Mrs. Sutherland died on December 17, 1985. Letters Probate for her estate were granted by the Middlesex Surrogate Court
on January 27, 1986. In her will she gave her executor-trustees the "full power of sale, investment and management for the
proper carrying out of the terms hereof, with power to retain any of my real or personal property so long as they deem advisable."


8  When she died, Mrs. Sutherland was still the owner of 301 Piccadilly Street and she had never taken any decision to
sell this property.


9  After her death Mr. Kirk, the estate solicitor, found a copy of the July 8 agreement amongst Mrs. Sutherland's papers. By
letter dated April 11, 1986, Mr. Kirk wrote to Mrs. Dyer. The thrust of the letter is something of an exploratory attempt to see if
Mrs. Dyer would still stand on her rights, if any, under the old agreement. He argued in his letter that the agreement died with
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Mrs. Sutherland and suggested that neither party could have intended that the property might be resold for $28,000. in 1986
when the property was worth many times the 1968 market value. Mr. Kirk's letter received a swift response from Mrs. Dyer's
solicitor. He wrote a letter to Mr. Kirk on April 14 in which he advised that Mrs. Dyer felt the agreement was still in force and
included an offer to purchase at the established price of $28,000. On May 7, Mr. Kirk returned the Dyer offer to purchase and
indicated that the executors "do not wish to offer the property for sale".


10      Two more agreed facts will complete the background factual picture for present purposes. On March 26, 1986, a matter
of a few weeks before Mr. Kirk's April 11 letter to Mrs. Dyer, the executors had already signed a three-month, exclusive listing
agreement for the property at an asking price of $169,500. Also, it is agreed that at the present time the property could be worth
as much as $450,000.


The Legal Issues and their Resolution


11      This case implicates the recondite doctrine of the common law known as "The Rule against Perpetuities" and its partial
statutory successor, the Perpetuities Act, R.S.O. 1980, c.374.


12      Professors Morris and Leach, in their classic study, The Rule Against Perpetuities, 2nd ed. (1962), start their text with a
statement of the rule which must surely rank amongst the most concise and yet all-embracing definitions of an important legal
rule in all of English legal history:


No interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation
of the interest.


13      They add the following passage, at p.1, to their statement of the basic rule:


Much elaboration is needed to provide a solution for certain specific cases. But it is surprising how many cases are resolved
by the foregoing sentence, plus only the following definition of the word "vest":


(a) A remainder is "vested" when the persons to take it are ascertained and there is no condition precedent attached
to the remainder other than the termination of the prior estates.


(b) An executory interest (that is, an interest which cuts off a previous interest instead of following it when it has
terminated) is not "vested" until the time comes for taking possession.


(c) Most important of all, a class gift is not "vested" until the exact membership of the class has been determined;
or, to put it differently, a class gift is still contingent if any more persons can become members of the class or if any
present members can drop out of the class.


The Rule against Perpetuities is a rule invalidating interests which vest too remotely. Indeed, it is often called the rule
against remoteness of vesting. (footnotes omitted)


14      It should be interjected here that the learned authors then proceed to examine the full mysteries and complexities of the
rule over 341 pages of dense exegetical text.


15      The Ontario courts had always accepted the rule as part of the received body of the common law of the province.
However, in 1965 the Ontario Law Reform Commission issued two studies, Reports 1 and 1A, which recommended reforms
in the common law rule.


16      Following upon the Commission studies, the Ontario legislature passed the Perpetuities Act, 1966. While this statute is
clearly a reform statute it is important to point out that it does not purport to be a complete codification of the law on the judge-
made perpetuities rule. Section 2 expressly confirms that the general rule has been preserved, subject to exceptions:


Except as provided by this Act, the rule of law known as the rule against perpetuities continues to have full effect.



jmastrangelo
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17      A careful reading of the Act reveals that the major change in the body of the common law encased within the rule was
the substitution of a "wait-and-see" principle for the common law "initial certainty" principle. There are other changes but it is
not unfair to say that they are all somewhat minor in effect and are aimed at either clearing up obscurities in the case-law or
softening the harsh edges of some of the older decisions.


18      It is stating the obvious to say that the central purpose of the rule was to prevent owners of property from exercising
control over their property for too long a time after they ceased to be owners. However, the rule does not implement this purpose
by restricting the duration of interests in trusts or other interests in property. Rather, the rule restricts the length of the interval
which may elapse between the creation of a contingent interest and the vesting of that interest. Thus, the rule applies only to
contingent interests and, to that extent, it has been said by many commentators that the rule should be really characterized as
a rule against remoteness of vesting.


19      Whatever the philosophy behind the rule and its efficacy down through the ages, it is beyond controversy that it was
and is a property rule and was not aimed more generally at personal rights arising under a contract or otherwise which lacked
a property interest. And since the Act did not displace the central contours of the judge-made rule, it seems to me that it would
be hard to argue that the Act changes the common-law position that the rule only reached true property interests, whether in
personalty or realty.


20      Mr. McKenzie, for the Sutherland estate, presented two arguments in favour of his submission that I must declare Mrs.
Dyer's buy-back right in the agreement of April 8 to be void and unenforceable by virtue of its collision with the rule against
perpetuities. He argued, first, that the right included a property interest because it was "a combination of a right of pre-emption
and an option". Alternatively, he said that, even if it were construed as a bare personal right, it nevertheless was caught by Act
because the Act enlarged the common-law rule and reached a personal right of this unusual hybrid kind.


The Property Interest Argument


21      Mr. McKenzie's first argument is grounded on the proposition that the language of the agreement embraced not only a
right of first refusal - called in England a right of pre-emption - but also an option to purchase lands. If this argument is correct,
then the property interest created by the option aspect of the right set out in the agreement was enough to bring into play the
voiding knife-edge of the rule.


22      In my view, the applicable and controlling decisional law in both England and Canada is solidly against this first argument.


23      The leading English case on the issue is Pritchard v Briggs, [1980] 1 All E.R. 294 (C.A.). There, the Court of Appeal dealt
with a case of competing claims under a right of first refusal and an option. The facts are complicated but may be summarized
in this way. On August 14, 1944, Major Lockwood conveyed a hotel property to one Riddett and also gave him a right of first
refusal for other lands which was exercisable during their joint lives on the following terms:


That so long as the Purchaser shall live and the Vendors or the survivor of them shall also be alive the Vendors will not nor
will either of them sell or concur in selling all or any part of the retained lands without giving to the Purchaser the option of
purchasing the retained lands and the fixtures and petrol pumps thereon at the price in the case of retained lands of Three
thousand pounds and in the case of the fixtures and petrol pumps of a valuation thereof to be made in accordance with
Clause 3 of the Conditions of Sale known as the Law Society's Conditions of Sale (1934). The option shall be given in
writing and shall not be revoked or altered within Twenty one days from the giving thereof and all rights of the Purchaser
under this provision (B) shall cease unless the offer is accepted within Twenty one days from the receipt by the Purchaser
of the offer.


24      The hotel property was resold twice with the last purchasers, Mr. and Mrs. Briggs, receiving a legal assignment of this
right of first refusal. Then, in 1959, the Major entered a lease with Mr. Pritchard for the retained lands which were subject to the
right of first refusal. This lease contained an option to purchase the freehold which was only exercisable in a specified period
after the death of the Major. Major Lockwood became ill in 1971 and a committee was appointed. The committee entered a
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contract to sell the retained property to Mr. & Mrs. Briggs under the right of first refusal. Before the contract was completed
Major Lockwood died and, thereafter, the lessee attempted to assert his option to purchase and sued for specific performance
along with damages against both the estate and Mr. & Mrs. Briggs.


25      A central question for the Court of Appeal was to determine whether the right contained in the original deed from Major
Lockwood created an interest in land. All three members of the Court of Appeal concluded that this right was a right of pre-
emption and not an option and that it could not create an interest in land. Goff J. said this at p.304-5:


In my judgment a right of pre-emption, and particularly that in the present case which is in purely negative form, does not
satisfy this test. Counsel for the defendants argued that it does because it fetters one of the important rights inherent in
ownership, that of freedom of alienation. I cannot accept that, however, because a right of pre-emption gives no present
right, even contingent, to call for a conveyance of the legal estate. So far as the parties are concerned, whatever economic
or other pressures may come to affect the grantor, he is still absolutely free to sell or not. The grantee cannot require him
to do so, or demand that an offer be made to him. Moreover, even if the grantor decides to sell and makes an offer it seems
to me that so long as he does not sell to anyone else he can withdraw that offer at any time before acceptance.


26      Later at p.305, Goff, J. expressly approved of the reasoning in an Australian case, Mackay v. Wilson (1947) 47 S.R.
(N.S.W.) 315 at 325:


Speaking generally, the giving of an option to purchase land prima facie implies that the giver of the option is to be taken as
making a continuing offer to sell the land, which may at any moment be converted into a contract by the optionee notifying
his acceptance of that offer. The agreement to give the option imposes a positive obligation on the prospective vendor to
keep the offer open during the agreed period so that it remains available for acceptance by the optionee at any moment
within that period. It has more than a mere contractual operation and confers upon the optionee an equitable interest in the
land, the subject of the agreement: see, for example per Williams J. in Sharp v. The Union Trustee Co. of Australia Ltd..
But an agreement to give "the first refusal" or "a right of pre-emption" confers no immediate right upon the prospective
purchaser. It imposes a negative obligation on the possible vendor requiring him to refrain from selling the land to any
other person without giving to the holder of the right of first refusal the opportunity of purchasing in preference to any
other buyer. It is not an offer and in itself imposes no obligation on the owner of the land to sell the same. He may do
so or not as he wishes. But if he does decide to sell, then the holder of the right of first refusal has the right to receive
the first offer which he also may accept or not as he wishes. The right is merely contractual and no equitable interest in
the land is created by the agreement.


27      These cases make it clear that a right of first refusal, or right of pre-emption as it has been customarily called in England,
cannot create an interest in land because it fails to give the grantee an independent right to call for a conveyance. No legal or
equitable right in the lands is created until the grantor exercises his discretion to sell.


28      To me, the right created by the July 8 agreement is indistinguishable in substance and effect from the right created in the
conveyance signed by Major Lockwood in the Pritchard case. It is also to be noted here that the English Court of Appeal saw
no magic in the fact that Major Lockwood's conveyance called the right an "option". The Court looked at the substance of the
granting language and concluded, on principle, that the right was a personal right, not a property right.


29      The Canadian cases are at one with the English decisional law. In the leading case, Canadian Long Island Petroleums
Ltd. v. Irving Industries Ltd., [1975] 2 S.C.R. 715 the Supreme Court was dealing with an agreement between two co-venturers
in a petroleum property. Their agreement provided, inter alia, that if one received an offer for its interest which it was willing
to accept, the other had a right to match it. The language of this special clause reads in part as follows:


If a party hereto (hereinafter in this clause referred to as 'the Selling Party') receives a bona fide offer for all or any portion
of its Participating Interest which it is willing to accept, it shall forthwith give to the Other Party (hereinafter in this clause
referred to as 'the Non-Selling Party') who has not received an offer, written notice of the terms of the said offer together
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with the name and address of the offeror, and the Non-Selling Party shall have the first right for a period of thirty (30) days
after written notice is so given to purchase such interest at the price and on the terms set forth in the said offer...


30      Martland J. wrote the judgment for the court. At p. 725 he set out the three issues before the court:


There are three main points in issue in these proceedings for determination by this Honourable Court:


(a) Does Clause 13 of Exhibit 1 offend the rule against perpetuities in which case such clause is of no force and
effect whatsoever;


(b) If Clause 13 does not offend the rule against perpetuities then is the said clause applicable in any event under
the circumstances of this case;


(c) Was the letter Exhibit 8 notice to purchase at the same price and terms of the purchase by Long Island so as to
comply with the requirements of Clause 13 of Exhibit 1.


31      Later, after a careful review of the English case-law dealing with options and rights of first refusal, he concluded that, unlike
options, a right of first refusal did not create an interest in land. The option created an interest in land because immediately upon
its granting, the optionee can use specific performance to compel a conveyance. This was not true for rights of first refusal which
depended upon an initial decision of the vendor - a decision that might never be forthcoming. At p.732 Martland J. said this:


In other words, the essence of an option to purchase is that, forthwith upon the granting of the option, the optionee upon
the occurrence of certain events solely within his control can compel a conveyance of the property to him.


Clause 13 did not give to the respondents any present right to require in the future a conveyance of Sadim's undivided
one-half interest in the land. It was not specifically enforceable at the time the agreement was executed. The respondents
were not given any right to take away Sadim's interest without its consent. Their right under that clause was a contractual
right, i.e., the covenant of Sadim that if it was prepared to accept an offer to sell its interest, the respondents would then,
and only then, have a 30-day option to purchase on the same terms. The contingency in this clause is resolved solely upon
the decision of Sadim to sell.


32      Thus we see Martland J. characterizing the right of first refusal as a negative covenant that was entirely personal to the
parties. It was a promise not to convey without giving a right of first refusal and created no immediate interest in land. Logically
from this reasoning, Martland J. also concluded that Clause 13, above quoted, could not offend the rule against perpetuities.
Citing English textbook authority at p.735-36 he says this:


An agreement which is personal and which does not create an interest in land is not subject to the rule against perpetuities.
As Cheshire says (Modern Real Property, 10th ed., at p.258):


It is settled beyond argument that an agreement merely personal, not creating any interest in land, is not within the rule
against perpetuities. Therefore, it is not void simply because the obligation it creates may last for an indefinite time.


33      These strong English and Canadian case and textbook authorities make it clear that the subject agreement created no
interest in land and, at the same time, could not offend the common-law rule against perpetuities. There is simply no escape from
these conclusions, in my view, because, on any rational approach, the language of the agreement is, in essence, indistinguishable
from the language of the rights created in the Pritchard and Canadian Long Island cases.


The Statutory Argument


34      Mr. McKenzie's second argument brings its direct play the provisions of the Perpetuities Act itself. While conceding that
the Act did not perform radical surgery on the common law rule, he nevertheless argued that in fine-tuning the contours of the
common-law rule, the legislature had brought rights of first refusal within the rule. His argument is hinged upon the general
definition section of the Act s.1, where the following definition of "limitation" appears:
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(c) "limitation" includes any provision whereby property or any interest in property, or any right, power or authority over
property, is disposed of, created or conferred.


35      Mr. McKenzie submits that this definition of the term of legal art, "limitation", is much more expansive than those in the
prior case-law and has the effect of bringing rights of first refusal under the rule even though they may not create an immediate,
contingent interest in land. He specifically points to the fact that the definition embraces not only provisions creating a property
interest but also goes on to embrace "any right, power or authority over property...". This latter language in the definition is mere
surplusage or redundant, he argues, unless it means that the rule now catches both limiting provisions which create interests
but, also, rights, such as rights of first refusal, which somehow affect property even though they fall short of the "immediate-
property-interest" mark.


36      The difficulty or weakness in this interesting argument is exposed when one reads the balance of the statute and attempts
to obtain a contextual perspective on its reach and purposes.


37      Section 2, as I have noted, says that the rule against perpetuities continues in force subject to the other provisions of
the Act. Yet the other provisions of the Act all tend to rebut the suggestion that the rule should now affect rights which do not
create immediate property interests. For example, s.4, creating the "wait and see" rule, still uses the traditional language of the
pre-statute case-law in that it speaks of limitations which create a "contingent interest in real or personal property". In fact, in
s.4(3) we find this clause:


(3) A limitation conferring any power, option or other right other than a general power of appointment, which but for this
section would have been void on the ground that it might be exercised beyond the perpetuity period, is presumptively
valid, and shall be declared or treated as void for remoteness only if, and so far as, the right is not fully exercised within
the perpetuity period.


38      Here we find the word "right" mentioned amidst language which clearly is referring to pre-statute situations where the
rule would have struck down limitations because they created an interest in land. In other words, the statute is using the word
"right" in a special way and is narrowing its meaning to a right in property.


39      Similarly, ss. 13 and 14, dealing respectively with special sub-rules for options to purchase under a lease and such other
narrower property interests as easements and profits a prendre, also tend to reinforce the view that the Act was only intended to
reach and control provisions of instruments creating interests in land and not merely the "hope" of such an interest at a future
time conditioned on the uncontrollable discretion of the vendor or owner of the land.


40      In summary, I can find nothing in the Act which shows - or even hints - that it was intended to reach bare personal
rights under a contract which did not effectively create an immediate interest, equitable or legal, in land. I am confirmed in that
view by what Professor Hogg says in his admirable commentary on the then relatively new legislation, "Ontario's Perpetuities
Law" (1975), 2 Estates and Trusts Quarterly 19 at 39:


Generally, the rule against remoteness of vesting is concerned only with dispositions of property and not with contracts as
such, but where a contract creates an interest in property the rule may apply.


41      I should deal with a further submission made by Mr. Adams, counsel for the added party, Hennick, in opposition to
Mr. McKenzie's points. Mr. Adams submitted that even if I had found that the agreement created an option interest in land,
one must use s.4 of the Act - the wait-and-see sub-rule - to ascertain if the interest vests legitimately within 21 years. Here,
he argues the interest did so vest because on March 26, 1986, the executors of Mrs. Sutherland's estate listed the property for
sale at an asking price of $169,500.


42      Mr. Adams' submission is somewhat moot in light of my other findings but I will deal with it. It is to be noted that
the relevant portion of the agreement says that "in the event she wishes to sell the property hereinabove described" (emphasis
added), she would give Mrs. Dyer the first opportunity to purchase it at a maximum price of $28,000. In my view, Mr. Adams'
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submission on this point must fail on a plain reading of the agreement. The clause in question calls on Mrs. Sutherland, and not
her executors, to make a decision to sell or show a wish to sell and I see no language in the agreement indicating otherwise.


43      In the result, the questions posed will be answered as follows:


(a) Does the Perpetuities Act, R.S.O. 1980 c.374, particularly S.13(3) thereof, apply to the Agreement made between the
late Etta Alice Sutherland and Kathleen Dyer?


Answer: No


(b) If the answer to (a) is "yes", does S.13.3(3) of the said Act render the agreement void and unenforceable by Kathleen
Dyer?


Answer: Unnecessary


(c) If the answer to (b) is "yes", may the Executors of the Estate of Etta Alice Sutherland, deceased, sell the property
without regard to the said Agreement?


Answer: Unnecessary


(d) If the answer to (a) is "no", may Kathleen Dyer bring an action against the Executors of the Estate of the late Etta Alice
Sutherland, deceased, the Applicants herein, for, inter alia, a declaration that the said agreement is valid and subsisting
and binding on the Applicants herein.


Answer: Yes


44      The respondent, Mrs. Dyer, will have her party-and-party costs of the application against the estate of Mrs. Sutherland
forthwith after assessment. I do not feel an award of costs should be made in favour of the added party.
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Miller J.A.: 


Overview 


[1] The appellant, John Howard, was employed at an automotive service


centre in Bowmanville, Ontario as Truck Shop Manager and then as Sales 


Development Manager. His written employment contract was for a five-year 


term, commencing September 2012 (the “Employment Contract”). His 
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employer, the respondent Benson Group Inc., terminated the appellant’s 


employment, without alleging cause, 23 months later. 


[2] The appellant brought an action for breach of contract, seeking payment of 


his compensation for the unexpired portion of the contract: more than three 


years’ salary. His subsequent motion for summary judgment was granted by the 


motion judge, but he was not awarded the remedy that he sought. Instead of 


payment of salary to the end of the term of the contract, the appellant was 


awarded common law damages for wrongful dismissal. The quantum of 


damages, subject to mitigation, was to be assessed at a mini trial.  


[3] The primary question raised on appeal is whether an employee who is 


employed under a fixed term employment contract that does not provide for 


early termination without cause, is entitled to payment of the unexpired portion 


of the contract on early termination of the contract? 


[4] For the reasons that follow, I conclude that the motion judge erred in 


holding that the appellant is entitled to common law damages and that a duty to 


mitigate applies in the circumstances of this case. In my view, the appellant is 


entitled to a contractual sum for the termination of his employment in an amount 


equal to his salary and benefits for the unexpired term of the Employment 


Contract.  
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Background 


[5] The respondent terminated the appellant’s employment on July 28, 2014 – 


23 months into the Employment Contract. The appellant was then 57 years old 


and earned a base salary of $60,000 per year, plus benefits. 


[6] The Employment Contract expressly provided for early termination. Clause 


1.3 set out the general framework: “(t)he Employee and the Employer may 


terminate the Employee’s employment at any time in accordance with the terms 


and conditions of this Agreement.” Various early termination scenarios were 


governed by Article 8. These included early termination by the employee 


(Clause 8.2), and by the employer for cause (Clause 8.3). Most significantly for 


this appeal, the employer’s right to early termination without cause was 


governed by Clause 8.1: 


Employment may be terminated at any time by the 
Employer and any amounts paid to the Employee shall 
be in accordance with the Employment Standards Act of 
Ontario. 


[7] The respondent took the position that it terminated the Employment 


Contract according to Clause 8.1, and that Clause 8.1 governed its liability to 


the appellant. The respondent argued that its liability was limited to two weeks’ 


salary in lieu of notice. The motion judge, however, found Clause 8.1 to be 


unenforceable due to ambiguity. Significantly, that finding is not appealed. 
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[8] After excising Clause 8.1 due to vagueness, the motion judge examined


the remaining provisions of the Employment Contract to determine whether it 


demonstrated an intention by the parties to displace the common law 


presumption of reasonable notice (or pay in lieu) in the event of termination 


without cause. He concluded that it did not. Accordingly, he rejected the 


appellant’s argument that he was entitled to contractual damages (or liquidated 


damages) for the unexpired term of the Employment Contract.  


[9] The motion judge ordered a mini-trial to address the question of “what is


the reasonable notice period attributable to the defendant’s termination of the 


plaintiff’s employment according to common law”, including any obligation on 


the appellant to mitigate his damages by seeking other employment. 


Issues 


[10] The appellant raises two issues on appeal. Did the motions judge err in


finding that: 


(1) the respondent is liable for damages according to
the common law of reasonable notice, rather than
damages for termination of a fixed term contract? and


(2) an award of damages for early termination of the
Employment Contract is subject to a duty to mitigate?
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Issue 1: Common law reasonable notice or damages for termination of a 


fixed term contract? 


[11] The motion judge made two critical findings: (1) that the early termination 


clause is sufficiently ambiguous as to be unenforceable; and (2) that in the 


absence of an enforceable early termination clause, the respondent’s 


obligations are governed by “an implied term under the common law requiring 


‘reasonable notice’ for the termination of the employment of the [appellant].” 


Only the latter finding is appealed. 


 The Appellant’s Argument 


[12] The appellant argues that the motion judge erred in finding that he is 


entitled only to common law damages for reasonable notice, rather than 


contractual damages for the unexpired part of the contract. He submits that 


although Clause 8.1 was found to be unenforceable, the remainder of the 


contractual provisions with respect to term and termination remained in effect, 


and the Employment Contract remained a fixed term contract. 


[13] As the right to early termination, per Clause 1.3, could only be exercised 


“in accordance with the terms and conditions of this Agreement”, the appellant 


argues that without Clause 8.1, the respondent had no contractual right to 


terminate the Employment Contract without cause. The only contractual rights 


the respondent had to terminate the Employment Contract were: (1) termination 
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for cause under Clause 8.3, and (2) early termination without cause during a 


long-expired probationary period under Clause 1. 


[14] The appellant argues that the motion judge erred in concluding that a


consequence of the failure of Clause 8.1 was that the Employment Contract did 


not evidence an intention to oust the common law presumption of reasonable 


notice. The appellant maintains that the Employment Contract remained a fixed 


term contract, and should be interpreted in the same manner as any fixed term 


employment contract without a provision allowing for early termination without 


cause.  


The Respondent’s Argument 


[15] The respondent submits that the Employment Contract must be interpreted


in accordance with the parties’ intentions, particularly the intention, manifest in 


Clause 1.3, that the Employment Contract could be terminated “at any time”. 


[16] If the Employment Contract expressly permits early termination, the


respondent says, then the appellant, on early termination, cannot be entitled to 


compensation that he would have earned to the end of the Employment 


Contract. To hold otherwise, the respondent says, would mean that the 


appellant’s right to compensation would be the same regardless of whether the 


Employment Contract permitted early termination or not. Clause 1.3 permitting 


termination “at any time” would have no practical effect and the employer would 
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derive no benefit from contracting for early termination. Accordingly, the 


respondent contends, the motion judge made no error in finding that the 


Employment Agreement did not displace the common law presumption of 


reasonable notice. 


The Applicable Standard of Review 


[17] The applicable standard of review was not addressed by the parties. In my


view, it is correctness. Generally, a motion judge’s interpretation of a contract 


will be entitled to deference and is reviewable for palpable and overriding error 


on the reasonableness standard. This is because contractual interpretation 


most often raises questions of mixed fact and law. However, where the decision 


below contains an extricable question of law, it is reviewable on the correctness 


standard. Extricable errors include: (1) the application of an incorrect legal 


principle; (2) the failure to consider a required element of a legal test; and (3) 


the failure to consider a relevant factor: Sattva Capital Corp. v. Creston Moly 


Corp., 2014 SCC 53, [2014] 2 S.C.R. 633, at para. 53.  


[18] In Sattva, Rothstein J. warned that courts must be “cautious in identifying


questions of law in disputes over contractual interpretation”, and ensure that the 


proposed ground of appeal has been properly characterized. “The close 


relationship between the selection and application of principles of contractual 


interpretation and the construction ultimately given to the instrument means that 
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the circumstances in which a question of law can be extracted from the 


interpretation process will be rare”: Sattva, at paras. 54-55.  


[19] The first question raised by the appellant is properly characterized as an 


extricable question of law. The question is whether an employer who: (1) 


terminates without cause (2) a fixed term employment contract that (3) does not 


include an enforceable provision for early termination without cause is (4) liable 


for damages according to the common law of reasonable notice, or for wages 


for the unexpired term of the contract? Accordingly, in light of this extricable 


question of law, the correctness standard of review applies. 


 Common law damages or wages for the unexpired term 


[20] There is a common law presumption that every employment contract 


includes an implied term that an employer must provide reasonable notice to an 


employee prior to the termination of employment. Absent an agreement to the 


contrary, an employee is entitled to common law damages as a result of the 


breach of that implied term: Bowes v. Goss Power Products Ltd., 2012 ONCA 


425, 351 D.L.R. (4th) 219, at para. 23. This presumption can only be rebutted if 


the employment contract “clearly specifies some other period of notice, whether 


expressly or impliedly”:  Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986, 


at p. 998; Ceccol v. Ontario Gymnastic Federation (2001), 55 O.R. (3d) 614 


(C.A.), at para. 45. The question, then, is whether the motion judge erred in 
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holding that the Employment Contract, without Clause 8.1, failed to rebut that 


presumption by clearly specifying some other period of notice, expressly or 


impliedly. 


[21] In my view, the motion judge erred in so holding. Where an employment 


agreement states unambiguously that the employment is for a fixed term, the 


employment relationship automatically terminates at the end of the term without 


any obligation on the employer to provide notice or payment in lieu of notice. 


Such a provision, if stated unambiguously, will oust the implied term that 


reasonable notice must be given for termination without cause: Lovely v. 


Prestige Travel Ltd., 2013 ABQB 467, 568 A.R. 215, at para. 135; Ceccol, at 


para. 25. 


[22] Of course, parties to a fixed term employment contract can specifically 


provide for early termination and, as in Bowes, specify a fixed term of notice or 


payment in lieu. However, and on this point the appellant and the respondent 


agree, if the parties to a fixed term employment contract do not specify a pre-


determined notice period, an employee is entitled on early termination to the 


wages the employee would have received to the end of the term: Lovely, at 


para. 136; Bowes, at para. 26; Canadian Ice Machine Co. v. Sinclair, [1955] 


S.C.R. 777, at p. 786.  
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[23] The respondent argues, however, that because the Employment Contract 


does not (in the absence of Clause 8.1) contain a provision that expressly 


specifies a notice period for early termination without cause, the common law 


presumption of reasonable notice must govern. To conclude otherwise, the 


respondent argues, would be to ignore the effect of Clause 1.3, expressly 


authorizing the early termination of the Employment Agreement. What would be 


the point of authorizing early termination, the respondent asks, if the 


consequences of early termination would be the same regardless of whether 


the contract permitted early termination?  


[24] I reject the respondent’s interpretation of the Employment Contract. Clause 


1.3 does not establish an undifferentiated right to early termination with or 


without cause. By providing that “(t)he Employee and the Employer may 


terminate the Employee’s employment at any time in accordance with the terms 


and conditions of this Agreement”, the clause merely creates a framework for 


termination “in accordance with the terms and conditions” of the Employment 


Contract. With the removal of Clause 8.1, the only rights of termination which 


remained were those established by Clauses 8.2 and 8.3. 


[25] Accordingly, the excision of Clause 8.1 had no effect on the fixed term 


nature of the Employment Contract. As noted above, the respondent does not 


contest that had the Employment Contract run its course, the respondent would 
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have had no obligation to provide notice to the appellant or payment in lieu of 


notice upon termination. 


[26] The Employment Contract, without Clause 8.1, unambiguously remains a 


fixed term contract. Without Clause 8.1, it contains no provision for early 


termination without cause. In keeping with Machtinger and Ceccol, the 


Employment Contract is sufficiently clear to oust the common law presumption 


of reasonable notice on termination. It follows that the appellant is entitled to the 


compensation that he would have earned to the end of the Employment 


Contract.  


[27] The respondent objects that such an outcome produces a windfall for the 


appellant and is unfair. I disagree for the following reasons.  


[28]  The motion judge found that the respondent drafted the Employment 


Agreement. The respondent is not an unsophisticated party. Its position before 


the motion judge was that the Employment Agreement required the appellant to 


forego the implied term of reasonable notice of termination for (on the 


respondent’s interpretation of the unenforceable Clause 8.1) pay in lieu of two 


weeks’ notice.  


[29] The respondent sought to use a fixed term contract either to eliminate its 


severance obligation entirely or to limit it to two weeks’ notice on an early 


termination. It was, of course, free to do this. But the courts have consistently 
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held that the consequences to an employee of such a bargain are so significant 


that the employer must communicate clearly in the contract that this is what it is 


intending to do: Ceccol, at para. 27. If an employer does not use unequivocal, 


clear language and instead drafts an ambiguous or vague termination clause 


that is later found to be unenforceable, it cannot complain when it is held to the 


remaining terms of the contract.  


[30] I conclude that the motion judge erred in not finding that the Employment 


Contract, without Clause 8.1, clearly established a notice period equal to the 


unexpired portion of the fixed term contract. The motion judge further erred in 


not finding that this notice period ousted the common law presumption of 


reasonable notice. 


Issue 2: Was the appellant under an obligation to mitigate his damages 


arising from the termination of the fixed term contract? 


 The Applicable Standard of Review 


[31] The motion judge held that there was a duty to mitigate, and directed a 


mini-trial on both quantification of reasonable notice and mitigation. The motion 


judge, of course, made no error in holding that damages in lieu of reasonable 


notice are subject to mitigation. However, having found that the appellant is 


entitled to compensation on another basis, it is necessary for this court to make 


a fresh determination about whether he is bound by a duty to mitigate. 
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 The Duty to Mitigate 


[32]  The leading case from this court on the duty to mitigate in the context of 


an employment contract is Bowes. The question in Bowes was whether an 


employment agreement that fixes the period of notice, but makes no specific 


reference to mitigation, attracts the obligation to mitigate in the event of breach 


in the same way as the obligation to mitigate attaches to the common law duty 


to provide reasonable notice or pay in lieu. 


[33] Bowes held that a contractually fixed term of notice is distinguishable from 


common law reasonable notice. At para. 34, the Bowes court stated: “[a]n 


employment agreement that stipulates a fixed term of notice or payment in lieu 


should be treated as fixing liquidated damages or a contractual amount. It 


follows that, in such cases, there is no obligation on the employee to mitigate 


his or her damages.” Thus, the duty to mitigate does not apply to liquidated 


damages or contractual amounts: Bowes, at para. 41. 


[34] The rationale for this conclusion is that: (1) it would be unfair to permit an 


employer to opt for certainty by specifying a fixed amount of damages for 


termination, and then permit it to reduce that amount by compelling the 


employee to mitigate his or her damages when mitigation was not addressed in 


the employment agreement; and (2) it would be inconsistent for parties to 
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contract for certainty, and yet leave mitigation as a live issue with its uncertainty 


and risk of future litigation: Bowes, at para. 61. 


[35] The employment agreement in Bowes differed from the Employment 


Contract in this case in two respects: (1) it was not a fixed term contract; and 


(2), more significantly, it contained an express clause stipulating a fixed 


quantum of damages for early termination of the contract. 


[36] The appellant argues that the Bowes principle ought to be extended to 


fixed term contracts that, in effect, do not contain a provision for early 


termination without cause. He argues that the same interests of fairness and 


certainty apply. He relies on Wakeling J.’s commentary on Bowes in Lovely, at 


para. 140: 


Certainty is just as much a feature of a fixed-term 
contract with no early termination provision as a 
contract term requiring an employer to pay an employee 
a stipulated sum if it wishes to invoke an early 
termination provision in a fixed-term contract or a 
termination provision in an indefinite-duration 
agreement. An employer who ends the employment 
relationship in a fixed-term contract before its term 
expires must pay the employee the value of the salary 
and benefits the employee would have received had he 
or she worked throughout the remaining term of the 
contract. If the parties wish to modify that obligation they 
should unambiguously say so.  


[37] The respondent’s objection to this reasoning is that, far from the 


circumstances of Bowes, the parties here had not bargained for certainty. The 


motion judge found that there was no evidence as to what the parties agreed 
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should happen if Clause 8.1 was found to be unenforceable. It would be odd, 


on the respondent’s view, to characterize the result in this case as the 


consequence of parties bargaining for certainty as the absence of a specified 


termination payment was accidental. 


[38] I would reject this argument. In my view, the parties did bargain for 


certainty when they entered a fixed term contract. 


[39] There is no reason to depart from the rule in Bowes that there is no duty to 


mitigate where the contract specifies the penalty for early termination. It does 


not matter whether the penalty is specified expressly, as in Bowes, or is by 


default the wages and benefits for the unexpired term of the contract, as in the 


case of fixed term contracts generally. 


[40] The respondent resists this conclusion, relying on Loyst v. Chatten’s Better 


Hearing Service, 2012 ONSC 1653, 98 C.C.E.L. (3d) 243, aff’d 2013 ONCA 


781, 14 C.C.E.L. (4th) 151, and Graham v. Marleau, Lemire Securities Inc. 


(2000), 49 C.C.E.L. (2d) 289 (Ont. S.C.). In my opinion, neither of these cases 


help the respondent. 


[41] In Loyst, the question was whether a refusal by an employee to accept 


unilaterally imposed changes to her employment contract constituted a failure 


to mitigate. The trial judge found that the employer had terminated the 


employment, and had not satisfied its onus of proving that the employee’s 
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mitigation efforts were inadequate. On appeal, this court held, in a brief 


endorsement, that based on the trial judge’s finding that the employment had 


been terminated, the employer could not argue that the employee had failed to 


mitigate by not remaining with the employer. The termination of employment 


precluded the option of remaining with the employer.  


[42] The trial decision in Loyst is easily explained on the basis that it predates 


Bowes. On appeal to this court in Loyst, neither Bowes nor the question of 


whether the duty to mitigate applied, were put in issue. On that basis, Loyst is 


of no assistance to the respondent. 


[43] In Graham, Nordheimer J. exhaustively canvassed the case law on the 


question of whether a contractual sum payable on termination of employment is 


subject to the duty to mitigate. After observing that there were competing lines 


of authority, he concluded at para. 50 that the duty to mitigate applied to both 


fixed term contracts and contracts of indefinite duration. Graham, however, has 


been overtaken on this point by Bowes. At paras. 34-37, the Bowes court wrote: 


An employment agreement that stipulates a fixed term 
of notice or payment in lieu should be treated as fixing 
liquidated damages or a contractual amount. It follows 
that, in such cases, there is no obligation on the 
employee to mitigate his or her damages. 


To reiterate, the premise of Graham, set out at para. 53, 
was as follows:  


[A contractually fixed term of notice] is nothing 
more than an agreement between the parties as 
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to the length of the reasonable notice to terminate 
the contract. I see no reason why there should be 
any distinction drawn between contracts of 
employment where the notice period is not 
stipulated and those where it is with the result that 
there would be a duty to mitigate in the former but 
not in the latter. [Emphasis added.] 


In my view, Nordheimer J. in Graham, and the 
application judge in this case, erred by treating a 
contractually fixed term of notice as effectively 
indistinguishable from common law reasonable notice. 


When parties contract for a specified period of notice or 
pay in lieu they are choosing to opt out of the common 
law approach applied in Bardal. In doing so, the parties 
should not be taken as simply attempting to replicate 
common law reasonable notice. The Alberta Court of 
Appeal explained as follows in Brown v. Pronghorn 
Controls Ltd., 2011 ABCA 328 (CanLII), 515 A.R. 128, 
at para. 47: 


If the contract entitles the employee to payment of 
money, howsoever calculated, on termination, 
that right to that money is contractual. As such, 
the parties were not bound to specify an 
entitlement that is equal or even analogous to the 
quantum of reasonable notice that the common 
law might require if the contract was silent. 


Damages for contractually stipulated notice or 
pay in lieu should not be analogized directly to 
damages for common law reasonable notice. The 
parties have specifically contracted for something 
different; it is an error to simply equate the two. 


[44] In the absence of an enforceable contractual provision stipulating a fixed 


term of notice, or any other provision to the contrary, a fixed term employment 


contract obligates an employer to pay an employee to the end of the term, and 


that obligation will not be subject to mitigation. Just as parties who contract for a 
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specified period of notice (or pay in lieu) are contracting out of the common law 


approach in Bardal v. Globe & Mail Ltd. (1960), 24 D.L.R. (2d) 140 (Ont. H.C.), 


so, too, are parties who contract for a fixed term without providing in an 


enforceable manner for any other specified period of notice (or pay in lieu). 


 Disposition 


[45] For the reasons given, I would allow the appeal. A declaration shall issue 


that the appellant is entitled to a contractual sum for the termination of his 


employment in an amount equal to his salary and benefits for the unexpired 


term of the Employment Contract. I would remit the matter to the motion judge 


for a determination of the quantum of that sum, unless the parties are able to 


agree. Finally, I would award costs to the appellant in the amount of $9,000, 


inclusive of disbursements and HST.  


Released: “BWM”  APR 8, 2016 
 


“B.W. Miller J.A.” 
“I agree. E.A. Cronk J.A.” 
“I agree. S.E. Pepall J.A.” 
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EN APPEL DE LA COUR D’APPEL DU TERRITOIRE 
DU YUKON


 Employeur et employé — Congédiement injustifié — 
Dommages-intérêts — Obligation de limiter le préju-
dice — Employé du syndicat injustement congédié après 
l’entrée en fonction des nouveaux dirigeants du syndi-
cat — L’employé était-il tenu de limiter son préjudice en 
retournant travailler pour le même employeur?


 E a été employé pendant plus de 23 ans à titre 
d’agent d’affaires au bureau du syndicat intimé situé à 
Whitehorse. Il a été congédié le 2 janvier 2003 après 
l’élection des nouveaux dirigeants syndicaux. Le nou-
veau président lui a fait parvenir par télécopieur une 
lettre de congédiement et lui a téléphoné plus tard le 
même jour pour « amorcer des discussions ». Le len-
demain, l’avocat de E a écrit au nouveau président et a 
fait valoir que E avait droit à un préavis raisonnable de 
congédiement. Il a précisé que E était disposé à accep-
ter un préavis de 24 mois, en indiquant que cela pour-
rait prendre la forme d’un maintien en poste de 12 mois 
suivi du versement d’une indemnité de préavis de 12 
mois de salaire. Cette proposition a été suivie d’une cor-
respondance entre les avocats, sans qu’on parvienne à 
une solution. Dans l’intervalle, le syndicat a continué 
de verser à E son salaire et ses avantages sociaux. E 
a déclaré pendant cette période souhaiter arriver à un 
règlement suivant lequel il prendrait sa retraite et son 
épouse le remplacerait au poste d’agent d’affaires du 
syndicat. E a également appris que d’autres employés du 
syndicat, congédiés le même jour et de la même façon, 
avaient été réintégrés dans leurs fonctions, soit avec un 
préavis, soit de façon inconditionnelle. Le 23 mai, E a 
reçu de l’avocat du syndicat une lettre exigeant qu’il 
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 E was employed for over 23 years as a business agent 
in the respondent union’s Whitehorse office. He was 
dismissed on January 2, 2003 after the election of a new 
union executive. The incoming president faxed E a ter-
mination letter, and later that same day telephoned him 
to “commence discussions”. E’s legal counsel wrote a 
letter to the incoming president the following day sub-
mitting that E was entitled to reasonable notice of the 
termination of his employment. He said that E was pre-
pared to accept 24 months’ notice of termination and 
suggested that this could be granted through 12 months 
of continued employment followed by a payment of 12 
months of salary in lieu of notice. Subsequent to this 
proposal there was a continuing exchange of corre-
spondence between the lawyers, but no resolution was 
reached. In the meantime, the union continued to pay 
E his salary and benefits. E stated during this period 
that he wanted a settlement which would see him retire 
and his wife replace him as the union’s business agent. 
E also became aware that other union employees who 
had been fired on the same day and in the same way had 
been reinstated, either with working notice or uncondi-
tionally. On May 23, E received a letter from the union’s 
legal counsel requesting that he “return to his employ-
ment . . . to serve out the balance of his notice period 


20
08


 S
C


C
 2


0 
(C


an
LI


I)


Para. 47







662 evANS v. teAMSteRS LoCAL uNIoN [2008] 1 S.C.R.


« réintègre son emploi [. . .] pour s’acquitter du reste de 
sa période de préavis de 24 mois » et indiquant qu’en cas 
de refus d’obtempérer, le syndicat « considérera ce refus 
comme un motif valable et mettra officiellement fin à 
son emploi, sans préavis ». E a répondu qu’il retourne-
rait au travail à la condition que le syndicat annule sa 
lettre de congédiement de janvier 2003, ce que le syndi-
cat n’était pas disposé à faire.


 Le juge de première instance a conclu que E avait été 
injustement congédié et avait droit à un préavis de 22 
mois. Il a également conclu que le syndicat n’avait pas 
démontré que E n’avait pas limité son préjudice et lui a 
accordé plus de 100 000 $ en dommages-intérêts, une 
somme correspondant au salaire et aux indemnités qui 
lui étaient dus. La Cour d’appel a annulé la condamna-
tion aux dommages-intérêts et a statué que E n’avait pas 
agi d’une manière raisonnable quant à l’offre d’emploi 
du syndicat et avait ainsi omis de limiter son préjudice.


 Arrêt (la juge Abella est dissidente) : Le pourvoi est 
rejeté.


 La juge en chef McLachlin et les juges Bastarache, 
Binnie, LeBel, Deschamps et Rothstein : Si l’employeur 
a mis fin au contrat de travail sans préavis, il est tenu de 
verser une indemnité de préavis à la condition que l’em-
ployé fasse des efforts raisonnables pour limiter le pré-
judice en cherchant une autre source de revenu. Comme 
le congédiement injustifié et le congédiement déguisé 
sont tous deux caractérisés par la résiliation (sans motif 
valable) du contrat de travail imposée par l’employeur, il 
n’existe sur le plan des principes aucune raison de faire 
une distinction entre eux lorsqu’on évalue la nécessité 
de la limitation du préjudice. Si la relation entre l’em-
ployé et l’employeur sera parfois moins détériorée par 
un congédiement déguisé que par un congédiement 
injustifié, ce ne sera pas toujours le cas. Aussi vaut-il 
mieux considérer cette relation au cas par cas lorsqu’on 
évalue le caractère raisonnable des efforts de l’employé 
pour limiter le préjudice. [27-28]


 Dans certaines circonstances l’employé congédié 
devra limiter son préjudice en retournant travailler pour 
le même employeur. Dans l’hypothèse où il n’existe pas 
d’obstacles à la reprise de l’emploi, le fait de demander 
à un employé de limiter son préjudice en acceptant un 
travail temporaire auprès de l’employeur qui l’a congédié 
s’accorde avec l’idée que les dommages-intérêts consti-
tuent une indemnité pour l’absence de préavis, et ne 
visent pas à pénaliser l’employeur pour le congédiement 
lui-même. En n’imposant pas une telle obligation, on se 
trouverait à établir une distinction artificielle entre l’em-
ployeur qui congédie son employé puis offre de le repren-
dre à son service, et celui qui donne un avis de cessation 
d’emploi et offre un préavis. [28-29]


of 24 months” and stating that, if he refused to return, 
the union would “treat that refusal as just cause, and 
formally terminate him without notice”. E indicated he 
would return to work provided the union immediately 
rescinded its termination letter of January 2003, but the 
union was not prepared to do so.


 The trial judge found that E had been wrongfully dis-
missed and was entitled to 22 months’ notice. He also 
found that the union had not shown that E had failed 
to mitigate his damages. E was awarded over $100,000 
in damages, representing the salary and allowances 
owed to him. The Court of Appeal set aside the damage 
award, holding that E had not acted reasonably with 
respect to the job offer made to him by the union, and 
that this constituted a failure to mitigate his damages.


 Held (Abella J. dissenting): The appeal should be 
dismissed.


 Per McLachlin C.J. and Bastarache, Binnie, LeBel, 
Deschamps and Rothstein JJ.: Where the employer has 
ended the employment contract without notice, the 
employer is required to pay damages in lieu of notice, 
but that requirement is subject to the employee making 
a reasonable effort to mitigate the damages by seeking 
an alternate source of income. Given that both wrongful 
dismissal and constructive dismissal are characterized 
by employer-imposed termination of the employment 
contract (without cause), there is no principled reason 
to distinguish between them when evaluating the need 
to mitigate. Although in some instances the relation-
ship between the employee and the employer will be 
less damaged where constructive rather than wrong-
ful dismissal has occurred, this will not always be the 
case. Accordingly, this relationship is best considered 
on a case-by-case basis when the reasonableness of the 
employee’s mitigation efforts is being evaluated. [27-28]


 In some circumstances it will be necessary for a 
dismissed employee to mitigate his or her damages by 
returning to work for the same employer. Assuming 
there are no barriers to re-employment, requiring an 
employee to mitigate by taking temporary work with the 
dismissing employer is consistent with the notion that 
damages are meant to compensate for lack of notice, 
and not to penalize the employer for the dismissal itself. 
Not imposing such a requirement would create an arti-
ficial distinction between an employer who terminates 
and offers re-employment and one who gives notice of 
termination and offers working notice. [28-29]
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 Il incombe à l’employeur de démontrer, d’une part, 
que l’employé n’a pas fait d’efforts raisonnables pour 
trouver du travail et, d’autre part, qu’il aurait pu en 
trouver. Si l’employeur offre à l’employé la possibilité 
de limiter son préjudice en revenant travailler pour lui, 
la question centrale à trancher est de savoir si une per-
sonne raisonnable accepterait une telle offre. Il faut 
s’attendre à ce qu’une personne raisonnable le fasse si 
le salaire offert est le même, si les conditions de tra-
vail ne sont pas sensiblement différentes ou le travail 
n’est pas dégradant, et si les relations personnelles ne 
sont pas acrimonieuses. Il existe d’autres facteurs per-
tinents, notamment l’historique et la nature de l’emploi, 
le fait que l’employé ait ou non intenté une action, et le 
fait que l’offre de reprise de l’emploi ait été faite pen-
dant que l’employé travaillait encore pour l’employeur 
ou seulement après son départ. L’élément essentiel, c’est 
que l’employé ne doit pas être obligé, pour limiter son 
préjudice, de travailler dans un climat d’hostilité, de 
gêne ou d’humiliation. Même s’il y a lieu de recourir à 
un critère objectif pour déterminer si une personne rai-
sonnable placée dans la même situation que l’employé 
aurait accepté l’offre de l’employeur, il est de la plus 
haute importance de prendre en compte, dans l’évalua-
tion, les aspects non tangibles de la situation — y com-
pris le climat de travail, la stigmatisation et la perte de 
dignité. [30]


 En l’espèce, la preuve ne permet pas de conclure 
que la situation de E, considérée objectivement, jus-
tifiait son refus de recommencer à travailler pour le 
syndicat. Les demandes de E concernant l’annulation 
de la lettre de congédiement et sa réintégration à titre 
d’employé à durée indéterminée étaient déraisonnables 
puisqu’elles auraient simplement eu pour effet de pro-
longer la période de préavis jusqu’à 29 mois. L’exigence 
relative à la conclusion d’un nouveau contrat de tra-
vail avec l’épouse de E était elle aussi déraisonnable, 
étant sans lien aucun avec les conditions auxquelles lui-
même continuerait sa relation d’emploi avec le syndi-
cat. En outre, les éléments précis du témoignage de E 
retenus par le juge de première instance ne cadrent pas 
avec une évaluation objective du caractère raisonnable 
de sa décision de refuser de reprendre son travail afin 
de limiter son préjudice. Le juge de première instance 
a commis une erreur de droit lorsqu’il a appliqué un 
critère purement subjectif et qu’il n’a pas pris en consi-
dération des éléments de preuve pertinents. La Cour 
d’appel a reconnu l’existence d’une preuve convain-
cante indiquant que E était disposé à reprendre son 
ancien travail et qu’il a vu dans la lettre du 23 mai une 
invitation en ce sens. De plus, ses préoccupations rela-
tives à son retour au travail n’ont jamais été invoquées 
au cours des diverses négociations avec le syndicat. 
Même si les craintes exprimées par E peuvent avoir été 


 The employer bears the onus of demonstrating both 
that an employee has failed to make reasonable efforts to 
find work and that work could have been found. Where 
the employer offers the employee a chance to mitigate 
damages by returning to work for the employer, the cen-
tral issue is whether a reasonable person would accept 
such an opportunity. A reasonable person should be 
expected to do so where the salary offered is the same, 
where the working conditions are not substantially dif-
ferent or the work demeaning, and where the personal 
relationships involved are not acrimonious. Other rele-
vant factors include the history and nature of the employ-
ment, whether or not the employee has commenced 
litigation, and whether the offer of re-employment  
was made while the employee was still working for 
the employer or only after he or she had already left. 
The critical element is that an employee not be obliged 
to mitigate by working in an atmosphere of hostility, 
embarrassment or humiliation. Although an objective 
standard must be used to evaluate whether a reasonable 
person in the employee’s position would have accepted 
the employer’s offer, it is extremely important that the 
non-tangible elements of the situation — including work 
atmosphere, stigma and loss of dignity — be included 
in the evaluation. [30]


 Here, the evidence does not support the conclusion 
that E’s circumstances, viewed objectively, justified 
his refusal to resume employment with the union. E’s 
requests for rescission of the letter of termination and 
re-establishment as an indefinite term employee were 
unreasonable since their effect would simply have been 
to extend his notice period to 29 months. The require-
ment that E’s wife be given a new contract of employ-
ment was also unreasonable, as this had no relationship 
to the conditions under which E himself would be con-
tinuing his employment relationship with the union. 
Moreover, the particular aspects of E’s testimony that 
were retained by the trial judge do not reflect an objec-
tive evaluation of the reasonableness of E’s decision to 
refuse employment in order to mitigate his damages. 
The trial judge erred in law in applying a purely sub-
jective test and failing to consider relevant evidence. 
As the Court of Appeal recognized, there was strong 
evidence that E was prepared to resume his old job and 
that he understood the May 23 letter to be an invita-
tion to do so. Furthermore, his concerns about returning 
to work were never invoked in the various negotiations 
with the union. Although the fears expressed by E may 
have been subjectively justified, there was no evidence 
of acrimony between the incoming president and E, and 
no evidence that E would be unable to perform his duties 
in the future. The fact that E was at one time prepared 
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subjectivement justifiées, il n’y avait aucune preuve de 
relations acrimonieuses entre le nouveau président et E, 
ni aucune preuve que E serait incapable d’accomplir ses 
fonctions à l’avenir. Le fait que E ait été à un moment 
disposé à retourner au travail si l’on garantissait à son 
épouse le maintien de son emploi pour la même durée 
montre également que les raisons données par le juge 
de première instance pour justifier le refus n’étaient pas 
étayées par la preuve. La relation entre E et le syndicat 
n’était pas gravement détériorée. Comme les conditions 
d’emploi étaient les mêmes, il n’était pas objectivement 
déraisonnable que E reprenne son travail pour limiter 
son préjudice. [37-38] [47-48] [50]


 La juge Abella (dissidente) : Lorsqu’un employé est 
congédié sans motif valable et sans préavis, il s’agit 
en droit d’un congédiement « injustifié ». L’employé 
a immédiatement le droit d’intenter une action en 
dommages-intérêts. Il ne faudrait pas s’attendre de cet 
employé qu’il limite son préjudice en restant au lieu de 
travail où il a été congédié, ni exiger qu’il le fasse. On 
se trouverait alors à ne faire aucun cas du caractère tout 
à fait particulier du contrat de travail individuel. [106-
108]


 Un critère purement objectif ne devrait pas être 
appliqué à l’égard de la décision de E de ne pas retour-
ner travailler pour l’employeur qui l’avait congédié. Les 
facteurs objectifs comme les facteurs subjectifs sont 
pertinents lorsqu’il s’agit d’évaluer ce que ferait une per-
sonne raisonnable dans la même situation que l’employé 
et si un employé qui a été congédié devrait être obligé, 
pour limiter son préjudice, de travailler dans un climat 
d’hostilité, de gêne ou d’humiliation. Les employés 
ne sont pas tous touchés de la même manière par un 
congédiement et ils sont en droit de s’attendre à ce qu’on 
prenne en considération la réalité de leur propre expé-
rience et de leur propre façon de réagir. [109] [113]


 Le juge de première instance a rejeté l’argument du 
syndicat selon lequel par son appel téléphonique du  
2 janvier, il avait pour objectif de négocier un préavis. 
Aucune raison ne justifie de modifier cette conclusion. 
Le juge de première instance a également interprété la 
lettre du 23 mai du syndicat comme un ordre donné à 
E de retourner au travail, et non comme une offre. Il 
est difficile de l’interpréter autrement, en particulier 
puisque la lettre dit que E sera congédié pour un motif 
valable s’il ne rentre pas au travail à une date donnée. 
On aurait pu lui dire le 2 janvier que son emploi pren-
drait fin deux ans plus tard, ou qu’il prendrait fin immé-
diatement avec une indemnité de préavis de deux ans. 
Ce qu’on ne pouvait pas faire, c’était le congédier sans 
préavis le 2 janvier pour ensuite, après l’échec des négo-
ciations, le congédier de nouveau d’une façon illégale 


to return to work if his wife was guaranteed the same 
term also demonstrates that the reasons given by the 
trial judge to justify the refusal found no support in the 
evidence. The relationship between E and the union was 
not seriously damaged. Given that the terms of employ-
ment were the same, it was not objectively unreasonable 
for E to return to work to mitigate his damages. [37-38] 
[47-48] [50]


 Per Abella J. (dissenting): When an employee is 
fired without cause and without reasonable notice, 
the dismissal is, at law, “wrongful”. The employee is 
immediately entitled to an action in damages. Such an 
employee should not be expected or required to miti-
gate any damages by remaining in the workplace from 
which he or she has been dismissed. To do so disre-
gards the uniqueness of an employment contract as one 
of personal service. [106-108]


 A purely objective test should not be applied to E’s 
decision not to return to the workplace from which he 
had been fired. Both objective and subjective factors are 
relevant in evaluating what a reasonable person in the 
position of the employee would do and whether a partic-
ular dismissed employee should be obliged to mitigate 
any damages by working in an atmosphere of hostil-
ity, embarrassment or humiliation. Different employees 
will be differently affected by a dismissal, and are enti-
tled to consideration being given to the reality of their 
own experience and reaction. [109] [113]


 The trial judge rejected the union’s argument that 
the purpose of the January 2 phone call was to negoti-
ate a period of working notice. There is no reason to 
disturb this finding. The trial judge also construed the 
union’s letter of May 23 as a demand that E return to 
work, not an offer. It is difficult to read it any other way, 
particularly since the letter said he would be dismissed 
for cause if he did not return on the specific date. The 
union could have told E on January 2 that his employ-
ment would end two years later, or that his employ-
ment would be terminated immediately with two years’ 
pay in lieu of notice. What it could not do was fire him 
without notice on January 2, and then, when negotia-
tions failed, fire him unlawfully again when he failed 
to accept the union’s ex post facto acknowledgment 
that as of January 2, he was entitled to 24 months’ 
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lorsqu’il a refusé d’accepter que le syndicat reconnaisse 
ex post facto qu’il avait droit le 2 janvier à un préavis 
de 24 mois, mais qu’il devait travailler pour le syndicat 
pendant ce temps-là. [117] [119-121]


 La décision du juge de première instance relative au 
caractère raisonnable du refus de E de limiter son préju-
dice en retournant au travail chez son ancien employeur 
reposait sur neuf facteurs, tous étayés par la preuve. De 
même, il n’y a aucune raison d’infirmer la conclusion de 
fait du juge de première instance selon laquelle E a agi 
d’une façon raisonnable lors de ses négociations avec 
le syndicat. On ne peut attacher d’importance au fait 
que E n’a pas expressément formulé, pendant les négo-
ciations, les neuf raisons mentionnées par le juge de 
première instance comme justification de son refus de 
retourner au travail. Le fait que E était disposé à retour-
ner au travail si l’on annulait sa lettre de congédiement 
ne constitue pas non plus une attente déraisonnable, ni 
un aveu que le congédiement n’a pas eu d’incidence sur 
ses relations de travail. [135-136]


 Il incombait à l’employeur de démontrer que E 
n’avait pas fait des efforts raisonnables pour trouver un 
emploi. Le juge de première instance a conclu que E 
avait fait des efforts suffisants mais que, compte tenu de 
la taille de la collectivité, de l’âge de E et du caractère 
particulier de son travail d’agent d’affaires, aucun autre 
emploi ne s’offrait à lui. Le fait que le congédiement 
injustifié ait eu pour conséquence une rareté des possi-
bilités d’emploi de remplacement n’autorisait pas l’em-
ployeur, dans son propre intérêt financier, à ordonner à 
E de limiter son préjudice en travaillant durant toute sa 
période de préavis à l’endroit où il avait été injustement 
congédié. [126] [137]


 Les motifs du juge de première instance en l’es-
pèce témoignent d’un examen réfléchi et approfondi 
de la preuve. Il n’a commis aucune erreur de droit et 
ses conclusions relatives au caractère raisonnable de la 
décision de E de ne pas donner suite à la demande du 
syndicat de limiter son préjudice en reprenant son poste 
sans quoi il ferait l’objet d’un congédiement motivé sont 
largement étayées par la preuve. Par conséquent, la 
décision du juge de première instance devrait être réta-
blie. [116] [140]
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notice, but had to spend it working for the union. [117]  
[119-121]


 The trial judge’s findings on the reasonableness 
of E’s refusal to mitigate by returning to his former 
employer rested on nine factors, all of which were sup-
ported by the evidence. Likewise, there is no basis for 
overturning the trial judge’s factual finding that E acted 
reasonably in his negotiations with the union. There can 
be no significance attached to the fact that E did not, 
during the negotiations, expressly articulate the nine 
factors identified by the trial judge as justification for 
his refusal to return to work. Nor does the fact that E 
was prepared to return to work if his termination letter 
was rescinded constitute either an unreasonable expec-
tation or an admission that his working relationships 
remained unaffected by the dismissal. [135-136]


 The burden was on the employer to demonstrate that 
E had failed to make reasonable efforts to find work. 
The trial judge concluded that E had made sufficient 
effort but that, given the size of the community, his age, 
and the unique nature of his job as a business agent 
among other things, no alternative jobs were avail-
able. The fact that the wrongful dismissal resulted in 
a paucity of alternative employment opportunities did 
not entitle the employer, in its own financial interests, 
to direct E to mitigate his damages by serving out the 
notice period in the workplace from which he had been 
wrongfully dismissed. [126] [137]


 The trial judge’s reasons in this case reflect a thought-
ful and thorough review of the evidence. He made no 
errors of law and his findings with respect to the rea-
sonableness of E’s decision not to accede to the union’s 
demand that he mitigate his damages by returning to 
the workplace or face dismissal for cause, are amply 
supported in the evidence. Therefore, the trial judge’s 
decision should be restored. [116] [140]
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[2005] Y.J. No. 106 (QL), 2005 YKSC 71. Pourvoi 
rejeté, la juge Abella est dissidente.


 Eugene Meehan, c.r., et Marie-France Major, 
pour l’appelant.


 Leo B. McGrady, c.r., et Christopher J. Foy, 
pour l’intimé.


 Version française du jugement de la juge en chef 
McLachlin et des juges Bastarache, Binnie, LeBel, 
Deschamps et Rothstein rendu par


[1] Le juge Bastarache — Ce pourvoi concerne 
l’obligation pour un employé de limiter le préjudice 
causé par un congédiement injustifié. On demande 
plus précisément à la Cour de déterminer si un 
employé congédié sans motif valable peut être tenu 
de limiter son préjudice en recommençant à tra-
vailler pour l’employeur qui avait mis fin au contrat 
de travail.


Les faits


[2] L’appelant, M. Donald Evans, a été employé 
pendant plus de 23 ans à titre d’agent d’affaires au 
bureau du syndicat intimé situé à Whitehorse. Il 
était l’un des deux employés travaillant à ce bureau; 
l’autre était son épouse, Mme Barbara Evans.  
M. Evans a été congédié le 2 janvier 2003 après 
l’élection des nouveaux dirigeants syndicaux. 
Pendant la campagne électorale, qui s’est déroulée 
en décembre 2002, M. Evans avait soutenu le prési-
dent sortant, qui a été défait.


[3] Avant son entrée en fonction le 1er jan-
vier 2003, le nouveau président, M. Hennessy, a 
demandé à l’avocat du syndicat, M. McGrady, un 
avis sur le licenciement de six employés, notam-
ment M. Evans et trois autres agents d’affaires exer-
çant leurs fonctions dans d’autres villes. Dans une 
lettre datée du 31 décembre 2002, l’avocat a indi-
qué qu’un tribunal conclurait selon lui que M. Evans 
était un [TRADUCTION] « employé à durée indéter-
minée » et que le régime d’indemnité de départ du 
syndicat « ne pouvait pas remplacer l’obligation du 
syndicat de donner un préavis ou une indemnité de 
préavis ». Il a également suggéré la formulation de 
la lettre qui devrait être envoyée aux quatre agents 
d’affaires.


No. 106 (QL), 2005 YKSC 71. Appeal dismissed, 
Abella J. dissenting.


 Eugene Meehan, Q.C., and Marie-France Major, 
for the appellant.


 Leo B. McGrady, Q.C., and Christopher J. Foy, 
for the respondent.


 The judgment of McLachlin C.J. and Bastarache, 
Binnie, LeBel, Deschamps and Rothstein JJ. was 
delivered by


[1] Bastarache J. — This appeal concerns an 
employee’s duty to mitigate damages for wrongful 
dismissal. In particular, the Court is asked to deter-
mine whether an employee who has been wrong-
fully dismissed is required to mitigate damages by 
returning to work for the same employer who ter-
minated the employment contract.


Facts


[2] The appellant, Donald Evans, was employed 
for over 23 years as a business agent in the respond-
ent union’s Whitehorse office. He was one of two 
employees in this office; the other was his wife, 
Ms. Barbara Evans. Mr. Evans was dismissed on 
January 2, 2003 after the election of a new union 
executive. During the election campaign, held in 
December 2002, Mr. Evans supported the incum-
bent president, who was defeated.


[3] Prior to taking office on January 1, 2003, 
the incoming president, Mr. Hennessy, asked the 
union’s legal counsel, Mr. McGrady, for an opinion 
regarding the termination of six employees, includ-
ing Mr. Evans and three other business agents 
located in other cities. In a letter dated December 
31, 2002, counsel suggested that a court would find 
that Mr. Evans was an “indefinite term employee” 
and that the union’s severance pay plan was “not 
a substitute for the Local’s obligation to provide 
working notice or pay in lieu of notice”. He also 
suggested the wording of a letter to be sent to the 
four business agents.
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[4] Le 2 janvier 2003, M. Hennessy a fait par-
venir par télécopieur une lettre à M. Evans. Cette
lettre reprenait presque intégralement la formu-
lation suggérée par l’avocat, mais sans la clause
relative au préavis. La réception de cette lettre ne
pouvait être une surprise pour M. Evans, qui avait
reçu plus tôt le même jour une copie de l’avis de M.
McGrady par l’entremise d’une personne se trou-
vant au bureau principal du syndicat à Delta.


[5] Ainsi qu’il l’annonçait dans sa lettre, M.
Hennessy a téléphoné à M. Evans plus tard le même
jour pour [TRADUCTION] « amorcer des discus-
sions ». Cette conversation a été enregistrée par M.
Evans sans qu’il en informe son interlocuteur.


[6] L’avocat de M. Evans, M. Macdonald, a écrit
à M. Hennessy le 3 janvier 2003. Il faisait valoir
dans sa lettre que M. Evans avait droit à un préa-
vis raisonnable de congédiement. Il précisait que
M. Evans était disposé à accepter un préavis de
24 mois, en indiquant que cela pourrait prendre la
forme d’un maintien en poste de 12 mois suivi du
versement d’une indemnité de préavis de 12 mois
de salaire.


[7] Cette proposition a été suivie d’une corres-
pondance entre les avocats, sans qu’on parvienne à
une solution. M. McGrady a souligné que la lettre
initiale du 2 janvier 2003 [TRADUCTION] « n’était
pas censée constituer un congédiement sans préa-
vis », alors que M. Macdonald a mis en question
cette affirmation, tout en se montrant très désireux
de négocier. Dans l’intervalle, le syndicat a continué
de verser à M. Evans son salaire et ses avantages
sociaux, ce qui a ajouté à la difficulté des discus-
sions en cours. En outre, M. Evans a déclaré pen-
dant cette période souhaiter arriver à un règlement
suivant lequel il prendrait sa retraite et son épouse
le remplacerait au poste d’agent d’affaires du syn-
dicat.


[8] Monsieur McGrady a écrit ce qui suit dans
une lettre datée du 23 mai 2003 :


[TRADUCTION] En réponse à votre lettre du 12 mai 
2003, mon client est incapable d’accéder aux demandes 
de Mme Evans, pour des raisons qu’il serait trop long 
d’énumérer. Rien ne semble justifier la poursuite des 
négociations.


[4] On January 2, 2003, Mr. Hennessy faxed a
letter to Mr. Evans. This letter was almost entirely
in the form suggested by counsel, but did not
include the clause regarding working notice. The
letter could not have come as a surprise to Mr.
Evans because earlier that day he had received a
copy of Mr. McGrady’s opinion letter, “leaked” by
somebody at the union’s main office in Delta.


[5] As promised in his letter, Mr. Hennessy tel-
ephoned Mr. Evans later that same day to “com-
mence . . . discussions”. This conversation was sur-
reptitiously tape recorded by Mr. Evans.


[6] Mr. Evans’ legal counsel, Mr. Macdonald,
wrote a letter to Mr. Hennessy on January 3, 2003.
He submitted that Mr. Evans was entitled to reason-
able notice of the termination of his employment.
He said that Mr. Evans was prepared to accept 24
months’ notice of termination and suggested that
this could be granted through 12 months of con-
tinued employment followed by a payment of 12
months of salary in lieu of notice.


[7] Subsequent to this proposal there was a contin-
uing exchange of correspondence between the law-
yers, but no resolution was reached. Mr. McGrady
insisted that the original letter of January 2, 2003
“was not intended as a termination without notice”,
while Mr. Macdonald questioned that position, but
pushed for negotiations. In the meantime, the union
continued to pay Mr. Evans his salary and benefits,
a fact which added a wrinkle to the ongoing discus-
sions. Further, Mr. Evans stated during this period
that he wanted a settlement which would see him
retire and his wife replace him as the union’s busi-
ness agent.


[8] Mr. McGrady stated the following in a letter
dated May 23, 2003:


I am replying to your letter of May 12, 2003. My client 
is unable to agree to Ms. Evans’ demands, for reasons 
that are too extensive to enumerate. There appears to be 
no basis for further negotiations.
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Au nom du syndicat local, nous demandons que M. 
Evans réintègre son emploi au plus tard le 1er juin 2003, 
pour s’acquitter du reste de sa période de préavis de 24 
mois. Pour que tout soit bien clair, le préavis est d’une 
durée totale de 24 mois, à compter du 1er janvier 2003 
jusqu’au 31 décembre 2004 inclusivement.


Si M. Evans refuse de reprendre le travail au plus tard le 
1er juin 2003, mon client considérera ce refus comme un 
motif valable et mettra officiellement fin à son emploi, 
sans préavis.


Nous modifierons aussi la [défense] en y ajoutant notam-
ment qu’il a refusé de limiter son préjudice en rejetant 
ce retour au travail.


[9] Dans une lettre elle aussi datée du 23 mai 
2003, M. Macdonald a demandé à son confrère 
de lui fournir des documents [TRADUCTION] « éta-
blissant que l’on aurait donné à M. Evans un pré- 
avis de congédiement de 24 mois ». M. Macdonald 
a fait parvenir le même jour une seconde lettre 
à M. McGrady, dans laquelle il écrivait ce qui  
suit :


[TRADUCTION] À l’heure actuelle, nous considérons 
la position de l’employeur décrite dans votre lettre du 
23 mai 2003 comme une tentative en vue d’accepter la 
proposition de règlement communiquée à M. Hennessy 
dans notre lettre du 3 janvier 2003. Comme vous vous 
en souviendrez, nous indiquions dans cette lettre que 
M. Evans était disposé à accepter un préavis de ces-
sation d’emploi de 24 mois plutôt que de recourir aux 
tribunaux.


Pour que M. Evans envisage maintenant d’accepter l’of-
fre de l’employeur de limiter son préjudice en conti-
nuant d’exercer son emploi pour une période de 24 mois 
à compter du 1er janvier 2003, une question qui devra 
également être résolue est celle du maintien de l’emploi 
de Mme Evans.


[10] Le 27 mai 2003, M. McGrady répondait que 
le syndicat n’envisageait aucunement [TRADUCTION] 
« de suspendre Mme Evans, de prendre des mesu-
res disciplinaires contre elle ou de la licencier », 
mais n’était pas disposé pour autant à négocier à son 
égard des mesures spéciales, quelles qu’elles soient. 
M. McGrady en concluait que [TRADUCTION] 
« il n’était plus utile de négocier au sujet de Mme 
Evans ou de M. Evans ». Dans une seconde lettre 
envoyée le même jour, M. McGrady informait M. 
Macdonald que le syndicat demandait à M. Evans  


On behalf of the Local, we request that Mr. Evans 
return to his employment no later than June 1, 2003, to 
serve out the balance of his notice period of 24 months. 
To be clear, the total notice period is the 24 months 
from January 1, 2003 until and including December 31, 
2004.


If Mr. Evans refuses to return no later than June 1, 
2003, my client will treat that refusal as just cause, and 
formally terminate him without notice.


We will also amend the Statement of [Defence] adding 
a claim, amongst others, that he has failed to mitigate 
his loss by rejecting this return to work.


[9] Mr. Macdonald, in a letter also dated May 
23, 2003, asked to be provided with documenta-
tion “evidencing that Mr. Evans was ever given 
24 months notice of termination of his employ-
ment”. Mr. Macdonald wrote a second letter to Mr. 
McGrady on the same date in which he said:


At this time, we consider the employer’s position out-
lined in your May 23, 2003 letter to be an attempt to 
accept the settlement proposal that was conveyed to Mr. 
Hennessy by our letter dated January 3, 2003. You will 
recall that in that letter we indicated that Mr. Evans was 
prepared to accept 24 months notice of termination of 
employment as an alternative to litigation.


If Mr. Evans is now to consider accepting the employer’s 
offer to mitigate his damages by continuing his employ-
ment for a period of 24 months commencing January 1, 
2003, one issue that must also be resolved is the contin-
ued status of Ms. Evans.


[10] Mr. McGrady replied on May 27, 2003 that 
the union had “no plans to suspend, discipline or 
lay off Ms. Evans”, but that it was not prepared 
to negotiate any special arrangements with her. It 
thus appeared to Mr. McGrady that “there is no 
further point in negotiating with respect to Ms. 
Evans, or Mr. Evans”. In a second letter of the same 
date, Mr. McGrady informed Mr. Macdonald that 
the union was requesting that Mr. Evans return to 
work on June 1, 2003 and that in doing so he would 
“be working through the 24-month notice period 
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de reprendre le travail le 1er juin 2003, et qu’il se 
trouverait ainsi à [TRADUCTION] « travailler pen-
dant toute la période de préavis de 24 mois, soit du 
1er janvier 2003 au 31 décembre 2004 ».


[11] Monsieur Macdonald a répondu le 30 mai 
2003 en disant que M. Evans retournerait au tra-
vail à la condition que le syndicat [TRADUCTION] 
« annule et retire immédiatement » sa lettre de 
congédiement du 2 janvier 2003. M. McGrady 
a répondu que le syndicat n’entendait pas retirer 
son avis de congédiement. M. Macdonald a alors 
déclaré que M. Evans n’avait jamais [TRADUCTION] 
« reçu un avis de congédiement de 24 mois » et que 
par conséquent, [TRADUCTION] « on ne peut ration-
nellement s’attendre à une réponse positive de sa 
part à la directive de votre client concernant son 
retour au travail ».


[12] La correspondance s’est terminée par une 
lettre de M. McGrady à M. Macdonald datée du 
2 juin 2003. Il y écrivait que le syndicat plaiderait 
que M. Evans, en refusant de reprendre son travail, 
n’avait pas tenté de limiter son préjudice.


Les décisions des tribunaux inférieurs


Cour suprême du Territoire du Yukon, [2005] Y.J. 
No. 106 (QL), 2005 YKSC 71


[13] Le juge Gower a conclu que la lettre de congé-
diement du 2 janvier 2003 a entraîné la résiliation 
du contrat de travail et y a mis fin. Il a également 
conclu que M. Evans était un employé à durée indé-
terminée et que le syndicat était tenu de lui donner 
un préavis raisonnable ou de lui verser une indem-
nité de préavis.


[14] En ce qui a trait à la conversation télépho-
nique du 2 janvier 2003 entre M. Hennessy et M. 
Evans, le juge Gower a estimé que M. Hennessy 
avait essayé de négocier le renouvellement de l’em-
ploi de M. Evans pour une durée déterminée. Selon 
le juge, le syndicat a congédié M. Evans par la lettre, 
puis a tenté de l’engager de nouveau pour une durée 
additionnelle lors de la conversation téléphonique. 
Mais les négociations sur la conclusion d’un nou-
veau contrat de travail n’ont finalement pas abouti. 


from January 1, 2003 through to December 31,  
2004”.


[11] Mr. Macdonald responded on May 30, 2003, 
stating that Mr. Evans would return to work pro-
vided the union “immediately rescinds and with-
draws” its termination letter of January 2, 2003. 
Mr. McGrady replied that the union was not pre-
pared to withdraw its notice of termination. Mr. 
Macdonald then declared that Mr. Evans had never 
“received 24 months notice of the termination of 
his employment”, and therefore “he cannot ration-
ally be expected to respond positively to your cli-
ent’s directive to return to work”.


[12] The exchange of correspondence ended with 
a letter from Mr. McGrady to Mr. Macdonald dated 
June 2, 2003 in which he stated that the union would 
be pleading that Mr. Evans had failed to mitigate 
his loss by declining to return to work.


Judicial History


Yukon Territory Supreme Court, [2005] Y.J. No. 
106 (QL), 2005 YKSC 71


[13] Gower J. found that the termination letter of 
January 2, 2003 had the effect of repudiating the 
employment contract and putting it to an end. He 
also found that Mr. Evans was an indefinite term 
employee and that the union was obliged to provide 
him with reasonable notice or pay in lieu of notice.


[14] With respect to the telephone conversation 
between Mr. Hennessy and Mr. Evans on January 
2, 2003, Gower J. found that Mr. Hennessy was 
attempting to negotiate a renewal of Mr. Evans’ 
employment for a fixed term. He concluded that 
what the union had done was terminate Mr. Evans 
with the letter and then attempt to rehire him for 
an additional term with the phone call. However, 
the negotiations to enter into the new contract of 
employment ultimately failed. Thus, the union’s 
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Le congédiement de M. Evans par le syndicat le  
2 janvier 2003 était donc injustifié, étant donné  
l’absence de motif valable et de préavis raisonna-
ble.


[15] Le juge Gower est arrivé à la conclusion que 
M. Evans aurait dû recevoir un préavis de 22 mois. 
Il s’est cependant déclaré incapable de conclure que 
le syndicat avait fait preuve de mauvaise foi dans la 
manière dont il avait procédé au congédiement, et a 
pour cette raison refusé de prolonger la période de 
préavis requise pour tenir compte de la nature du 
congédiement.


[16] Au sujet de l’absence de limitation de son 
préjudice par M. Evans, le juge Gower a déclaré ce 
qui suit (par. 67) :


 [TRADUCTION] . . . je n’ai pas été particulièrement 
impressionné par les efforts de M. Evans pour trouver un 
autre emploi. Par contre, je ne suis pas non plus convaincu 
que le syndicat ait satisfait à la « norme de preuve rela-
tivement élevée » suivant laquelle, non seulement M. 
Evans n’a pas fait d’efforts raisonnables pour trouver un 
emploi, mais s’il l’avait fait, il aurait sans doute trouvé un 
autre emploi comparable au Yukon. Je conviens qu’il a 
consacré bien peu d’efforts à cette recherche, mais il n’y a 
pas vraiment de preuve que le résultat aurait été différent 
s’il en avait fait davantage.


[17] Le juge Gower a aussi souligné, au sujet du 
refus de M. Evans de retourner travailler pour le 
syndicat le 2 juin 2003, que ce dernier était disposé 
à reprendre son travail, à la condition que le syndi-
cat annule la lettre de congédiement et qu’il puisse 
retrouver sa situation d’employé à durée indétermi-
née, comme M. Owens (un autre des agents d’af-
faires congédiés). De l’avis du juge Gower, ces 
attentes n’avaient rien de déraisonnable, non plus 
que la décision de M. Evans de ne pas retourner 
au travail lorsque le syndicat a refusé d’accéder à 
ses demandes. Et bien que le syndicat eût plaidé 
avec insistance qu’il avait été amplement établi que 
M. Evans n’avait rien à craindre du maintien de la 
relation avec M. Hennessy et la nouvelle direction, 
plusieurs facteurs indiquaient selon le juge que les 
craintes de M. Evans étaient fondées.


[18] Dans son analyse de la question de la limi-
tation du préjudice, le juge Gower a pris acte d’un 


termination of Mr. Evans’ employment on January 
2, 2003 was without cause and without reasonable 
notice and therefore constituted a wrongful dis-
missal.


[15] Gower J. found that the appropriate period of 
notice for Mr. Evans was 22 months. He was, how-
ever, unable to conclude that the union had acted 
in bad faith in the manner of its termination and, 
as a result of this finding, declined to extend the 
required notice period to account for the nature of 
the dismissal.


[16] Regarding whether Mr. Evans had failed to 
mitigate his damages, Gower J. stated the follow-
ing (at para. 67):


 . . . I was not particularly impressed by the efforts 
of Mr. Evans to obtain alternate employment. However, 
I am also not satisfied that the Union has met the “rel-
atively high standard of proof” that not only did Mr. 
Evans fail to make reasonable efforts to find work, but 
that had he done so, he likely would have found compa-
rable alternative employment in the Yukon. I agree that 
he put minimal effort into the task, but there is little or 
no evidence that it would have made a difference if he 
had done more.


[17] Gower J. also noted, with respect to Mr. Evans’ 
failure to return to work with the union on June 2, 
2003, that Mr. Evans had been prepared to resume 
his employment, providing the union rescinded the 
termination letter and he was able to return to his 
previous status as an indefinite term employee, as 
was the case with Mr. Owens (another of the ter-
minated business agents). In the view of Gower J., 
these were not unreasonable expectations, nor was 
Mr. Evans’ decision not to return to work when the 
union refused to meet the requests. He further found 
that although the union had argued extensively that 
there was ample evidence showing that Mr. Evans 
had nothing to fear from a continued relationship 
with Mr. Hennessy and the new executive, there 
were in fact a number of factors supporting the rea-
sonableness of Mr. Evans’ apprehensions.


[18] In his discussion of the mitigation issue, 
Gower J. acknowledged a number of cases that the 
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certain nombre de décisions qui, selon le syndi-
cat, indiquaient qu’un employé congédié peut avoir 
l’obligation de limiter son préjudice en retournant 
travailler pour l’employeur qui l’a congédié, même 
lorsqu’une action en congédiement injustifié a été 
intentée. Le juge a souligné toutefois que la plupart 
de ces décisions portaient sur des cas de congédie-
ment déguisé et que, pour cette seule raison, elles 
n’étaient pas applicables en l’espèce. En outre, il 
avait été décidé dans Cox c. Robertson (1999), 69 
B.C.L.R. (3d) 65, 1999 BCCA 640, une des rares 
décisions sur cette question ne portant pas sur un 
congédiement déguisé, que l’obligation d’accepter 
un emploi [TRADUCTION] « ne se présentera pas 
souvent » (par. 11). Finalement, l’arrêt Michaud c. 
RBC Dominion Securities Inc., [2003] C.L.L.C. 
¶ 210-15, 2002 BCCA 630, n’était pas non plus 
applicable puisque M. Evans croyait que la relation 
de travail avait été empoisonnée par les circonstan-
ces de son congédiement, alors que dans Michaud 
la relation entre l’employé et l’employeur était restée 
amicale. Le juge Gower a estimé que, même si cer-
taines des craintes de M. Evans au sujet de sa rela-
tion avec le syndicat ont peut-être été exagérées en 
l’espèce, elles n’étaient pas sans fondement et, par-
tant, n’étaient pas déraisonnables. Il a conclu ce qui 
suit (par. 93) :


 [TRADUCTION] Il ressort de ces décisions, prises dans 
leur ensemble, que des employés congédiés sans motif 
valable seront très rarement considérés comme ayant 
manqué à leur obligation de limiter leur préjudice pour 
n’avoir pas réintégré l’emploi dont ils avaient été congé-
diés. Je conclus que, dans l’ensemble des circonstances, 
M. Evans n’a pas manqué à son obligation de limitation 
du préjudice en ne retournant pas travailler pour le syn-
dicat après avoir été congédié.


[19] Le juge Gower est en dernière analyse arrivé 
à la conclusion que le syndicat n’avait pas satisfait à 
la norme de preuve relativement élevée exigée pour 
démontrer que M. Evans n’avait pas limité son pré-
judice.


Cour d’appel du Yukon (2006), 231 B.C.A.C. 19, 
2006 YKCA 14


[20] Le juge Thackray, qui a rédigé la décision 
unanime de la Cour d’appel, a constaté que, selon 
le juge de première instance, M. Evans n’était pas 


union said indicated that a dismissed employee 
may have a duty to mitigate by returning to the 
same employer who dismissed him or her, even 
where a wrongful dismissal action has been com-
menced. He pointed out, however, that most of 
those cases were constructive dismissal situations 
and that they were therefore distinguishable for that 
reason alone. Further, in Cox v. Robertson (1999), 
69 B.C.L.R. (3d) 65, 1999 BCCA 640, one of the 
few cases on this point that did not involve a con-
structive dismissal, it had been held that the duty to 
accept employment “will arise infrequently” (para. 
11). Finally, Michaud v. RBC Dominion Securities 
Inc., [2003] C.L.L.C. ¶ 210-015, 2002 BCCA 630, 
was also distinguishable since Mr. Evans believed 
the working relationship had been poisoned by the 
circumstances surrounding his termination, while 
in Michaud the relationship between employee and 
employer remained amicable. Gower J. stated that 
while some of Mr. Evans’ fears about his relation-
ship with the union may have been overstated in 
this case, they were not without foundation and 
were therefore not unreasonable. He concluded as 
follows (at para. 93):


 Reading all of these cases together, it appears that 
it is truly the rare case when wrongfully dismissed 
employees will be considered in breach of their duty 
to mitigate their damages by failing to return to the 
employment from which they had been dismissed. I 
find that, in all of the circumstances, Mr. Evans did not 
breach his duty to mitigate by failing to return to the 
Union’s employment after he was terminated.


[19] Gower J. ultimately found that the union had 
not satisfied the relatively high standard of proof 
required to show that Mr. Evans had failed to miti-
gate his damages.


Yukon Court of Appeal (2006), 231 B.C.A.C. 19, 
2006 YKCA 14


[20] Thackray J.A., writing for a unanimous court, 
noted that the trial judge had found that Mr. Evans 
was not qualified for other jobs in Whitehorse and 
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qualifié pour exercer d’autres emplois à Whitehorse 
et n’avait même pas essayé de trouver un autre tra-
vail. Or pour le juge Thackray, ces conclusions de 
fait étaient extrêmement pertinentes par rapport à la 
question de savoir si M. Evans était légalement tenu 
de limiter son préjudice en acceptant de réintégrer 
son emploi auprès du syndicat. Il s’est exprimé en 
ces termes (par. 38-39) :


 [TRADUCTION] Il ressort clairement de l’ensemble 
de la preuve qu’un poste était offert à M. Evans et qu’il 
serait rémunéré pour une période de deux ans à compter 
du 1er janvier 2003. Il est tout aussi clair que M. Evans 
était au courant de ces faits. Le poste était offert à M. 
Evans essentiellement aux mêmes conditions que celui 
qu’il avait occupé auparavant. Le juge de première ins-
tance a ainsi négligé de tenir compte d’importants élé-
ments pertinents et, par conséquent, est arrivé sur cette 
question à une conclusion erronée qui est « évidente » : 
voir Housen c. Nikolaisen et al., [2002] 2 R.C.S. 235; 
[. . .] par. 6 et 10.


 La principale différence, naturellement, c’est qu’il 
aurait alors travaillé dans un climat politiquement 
tendu, sous le coup d’un préavis inexorable de deux ans. 
Ce qui nous amène à la deuxième partie de l’équation, à 
savoir était-il raisonnable pour M. Evans, dans les cir-
constances, de refuser le poste?


[21] Le juge Thackray a accepté la thèse du syn-
dicat, pour qui [TRADUCTION] « M. Evans s’est vu 
offrir une véritable possibilité d’accepter le poste 
d’agent d’affaires le 2 juin 2003 afin de limiter son 
préjudice » (par. 41). Il a estimé que si le juge de 
première instance avait eu raison de conclure que 
M. Evans était disposé à reprendre le travail si le 
syndicat annulait la lettre de congédiement, cette 
condition constituait, selon la preuve, une attente 
déraisonnable.


[22] Il a également fait état des décisions invo-
quées par le syndicat pour établir qu’un ancien 
employé peut avoir l’obligation de limiter son 
préjudice en retournant travailler pour le même 
employeur, même lorsqu’une action pour congédie-
ment injustifié a déjà été engagée. Le juge de pre-
mière instance avait indiqué que la plupart de ces 
décisions concernaient des cas de congédiement 
déguisé et qu’elles étaient inapplicables en l’espèce 
pour ce seul motif. Le juge Thackray a rejeté cette 
conclusion en affirmant ce qui suit (par. 52) :


had not even attempted to seek alternate employ-
ment. In his view, these factual determinations were 
highly relevant to the legal question of whether Mr. 
Evans had a legal duty to mitigate his damages by 
accepting re-employment with the union. Thackray 
J.A. stated the following (at paras. 38-39):


 When all of the evidence is considered, it is clear 
that there was a job open for Mr. Evans and that he 
would be paid for two years from 1 January 2003. It 
is equally clear that this was known to Mr. Evans. The 
job was available to Mr. Evans on essentially the same 
terms that he had held it before. Thus, the trial judge 
overlooked important relevant evidence and, as a result, 
reached an erroneous conclusion on this question that is 
“plainly seen”: see Housen v. Nikolaisen et al., [2002] 2 
S.C.R. 235; . . . at paras. 6, 10.


 The key difference, of course, was that he would be 
working in a politically charged environment under the 
ticking clock of a two-year notice period. This raises 
the second part of the equation: namely, was it reason-
able of Mr. Evans, in these circumstances, to refuse the 
job?


[21] Thackray J.A. agreed with the union’s posi-
tion that “there was a bona fide opportunity for 
Mr. Evans to accept the position of business agent 
on June 2, 2003 in order to mitigate his damages” 
(para. 41). He held that while the trial judge was 
correct in finding that Mr. Evans was prepared to 
return to work if the union rescinded the termina-
tion letter, this condition was, on the evidence, an 
unreasonable expectation.


[22] He also referenced the cases the union had 
relied on to show that a former employee may have 
a duty to mitigate by returning to work for the same 
employer, even where a wrongful dismissal action 
has been commenced. The trial judge had said that 
most of those cases were constructive dismissal sit-
uations and were therefore distinguishable for that 
reason alone. Thackray J.A. rejected this conclu-
sion, stating (at para. 52):
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 [TRADUCTION] Je ne trouve dans la jurisprudence 
rien qui puisse justifier la proposition suivant laquelle 
les causes de congédiement déguisé doivent en soi être 
distinguées des causes de congédiement explicite. Bien 
qu’il s’agisse d’un facteur de différenciation, les prin-
cipes sont les mêmes dans les deux types de congé-
diement. Je ne trouve rien non plus qui puisse justifier 
la proposition suivant laquelle il serait « rare » qu’un 
employé congédié ne soit pas tenu de retourner travailler 
pour son ancien employeur afin de limiter son préjudice. 
Lorsque les faits de l’espèce, considérés objectivement, 
le justifient, c’est précisément ce qu’exige la limitation 
du préjudice.


[23] Le juge Thackray a finalement estimé que la 
preuve ne permettait pas de conclure que la situa-
tion de M. Evans, considérée objectivement, justi-
fiait son refus de reprendre son emploi auprès du 
syndicat. Il a souligné que le fait que M. Evans 
était disposé à reprendre son ancien travail n’avait 
jamais fait le moindre doute et que nul n’avait 
jamais prétendu le contraire. M. Evans n’avait pas 
agi d’une manière raisonnable quant à l’offre d’em-
ploi du syndicat et avait ainsi omis de limiter son 
préjudice.


Analyse


[24] Dans son pourvoi devant cette Cour, l’ap-
pelant soutient que la jurisprudence selon laquelle 
l’employé est tenu de limiter son préjudice en retour-
nant travailler pour le même employeur concerne 
principalement des personnes victimes d’un congé-
diement déguisé. D’après lui, le juge de première 
instance a eu raison de conclure que ces décisions 
doivent être distinguées de certaines autres dans 
lesquelles l’employé avait été congédié sans motif 
valable. À l’appui de cette prétention, l’appelant 
cite un jugement de la Cour d’appel de l’Alberta 
selon lequel, dans les cas de congédiement injusti-
fié, [TRADUCTION] « le demandeur n’a pas à limi-
ter son préjudice en [. . .] retournant travailler pour 
l’employeur qui l’a congédié » (Christianson c. 
North Hill News Inc. (1993), 106 D.L.R. (4th) 747, p. 
750). La Cour d’appel de la Colombie-Britannique 
a semblé arriver à une conclusion analogue dans 
Farquhar c. Butler Brothers Supplies Ltd. (1988), 
23 B.C.L.R. (2d) 89, p. 93, en déclarant que, si 
un employé ayant fait l’objet d’un congédiement 


 I cannot find any support in the case law for the 
proposition that constructive dismissal cases are distin-
guishable from express dismissal cases per se. While it 
is a distinguishing factor, the principles are the same in 
both types of dismissal. Nor do I find support for the 
proposition that it will only be the “rare” case where 
a terminated employee is not obliged to return to his 
former employer in order to mitigate his damages. 
Where the facts of the case, viewed objectively, warrant 
it, mitigation requires just that.


[23] Ultimately, Thackray J.A. held that the 
evidence did not support the conclusion that Mr. 
Evans’ circumstances, viewed objectively, justified 
his refusal to resume employment with the union. 
He noted that the fact that Mr. Evans was prepared 
to resume his old job was never in doubt and it had 
never been contended otherwise. Mr. Evans had 
failed to act reasonably with respect to the job offer 
made to him by the union, and this constituted a 
failure to mitigate his damages.


Analysis


[24] On appeal to this Court, the appellant argues 
that cases requiring that an employee mitigate 
damages by returning to the same employer deal 
primarily with individuals who have been con-
structively dismissed. He says that the trial judge 
was correct in finding that those cases must be dis-
tinguished from others in which the employee has 
been wrongfully dismissed. In support of this posi-
tion, the appellant cites a judgment by the Alberta 
Court of Appeal in which it was held that in wrong-
ful dismissal cases “the plaintiff need not miti-
gate damages by . . . going back to the employer 
who fired him or her” (Christianson v. North Hill 
News Inc. (1993), 106 D.L.R. (4th) 747, at p. 750). 
The British Columbia Court of Appeal appeared 
to make a similar finding in Farquhar v. Butler 
Brothers Supplies Ltd. (1988), 23 B.C.L.R. (2d) 89, 
at p. 93, stating that although a constructively dis-
missed employee may at times be required to miti-
gate by returning to the same employer, there is 
“normally no question” that an employee will be 
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déguisé peut dans certains cas avoir l’obligation de 
limiter son préjudice en retournant travailler pour 
le même employeur, il [TRADUCTION] « n’est nor-
malement pas question » qu’un employé soit tenu 
de le faire dans le cas d’un congédiement injusti-
fié.


[25] Dix ans après Farquhar, cependant, la Cour
d’appel de la Colombie-Britannique reconnaissait
que même un employé victime d’un congédiement
injustifié pouvait être tenu de limiter son préju-
dice en acceptant de reprendre temporairement son
emploi auprès de son ancien employeur. Même si la
cour, dans Cox, a conclu au vu des faits de l’espèce
qu’une assistante dentaire congédiée n’était pas
tenue de retourner travailler pour le même dentiste,
il ressort clairement de sa décision qu’une telle
limitation du préjudice pourrait dans certaines cir-
constances être exigée d’un employé congédié sans
motif valable. Dans cette affaire, la Cour d’appel
a appliqué les principes qu’elle avait énoncés dans
Farquhar, en dépit du fait que cette dernière cause
portait sur un congédiement déguisé alors que les
faits dont elle était saisie concernaient un congédie-
ment injustifié.


[26] À mon avis, la Cour d’appel de la Colombie-
Britannique a eu raison d’appliquer les mêmes
principes tant aux employés ayant fait l’objet d’un
congédiement déguisé qu’à ceux ayant fait l’objet
d’un congédiement injustifié. L’élément clé réside
dans le fait que dans les deux situations, l’em-
ployeur a mis fin au contrat de travail sans pré- 
avis. Du reste, si l’on admet la notion de congé-
diement déguisé, c’est justement pour reconnaître
que lorsqu’un employeur impose unilatéralement
des modifications importantes à un contrat de tra-
vail, l’employé a le droit de considérer cela comme
un congédiement. Ce congédiement est tout aussi
« réel » que si l’on annonçait effectivement à l’em-
ployé qu’il est congédié, et il entraîne pour cette
raison le même droit de réclamer une indemnité de
préavis :


 Lorsqu’un employeur décide unilatéralement de 
modifier de façon substantielle les conditions essentiel-
les du contrat de travail de son employé et que celui-ci 
n’accepte pas ces modifications et quitte son emploi, 


required to do so where there has been a wrong-
ful dismissal.


[25] Ten years after Farquhar, however, the
British Columbia Court of Appeal accepted that
even a wrongfully dismissed employee could be
required to mitigate by accepting re-employment
with his or her former employer on a temporary
basis. While the court in Cox held that on the facts
before it a dismissed dental assistant did not need
to return to work for the same dentist, its decision
clearly contemplated that such mitigation may in
some circumstances be required of wrongfully dis-
missed employees. In that case, the court applied
the same principles it articulated in Farquhar, not-
withstanding the fact that the earlier case dealt with
a constructive dismissal while the facts before it
concerned a wrongful dismissal.


[26] In my view, the British Columbia Court of
Appeal was correct to apply the same principles
to both constructively dismissed and wrongfully
dismissed employees. The key element is that in
both situations the employer has ended the employ-
ment contract without notice. Indeed the very pur-
pose behind recognizing constructive dismissal is
to acknowledge that where an employer unilater-
ally imposes substantive changes to an employment
contract, the employee has the right to treat the
imposition of those changes as termination. This
termination is every bit as “real” as if the employee
were actually told of the dismissal and is, accord-
ingly, accompanied by the same right to claim for
damages in lieu of notice:


 Where an employer decides unilaterally to make 
substantial changes to the essential terms of an employ-
ee’s contract of employment and the employee does 
not agree to the changes and leaves his or her job, the 
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son départ constitue non pas une démission, mais un 
congédiement. Vu l’absence de congédiement formel 
de la part de l’employeur, on qualifie cette situation 
de « congédiement déguisé ». En effet, en voulant de 
manière unilatérale modifier substantiellement les 
conditions essentielles du contrat d’emploi, l’employeur 
cesse de respecter ses obligations; il se trouve donc à 
dénoncer ce contrat. Il est alors loisible à l’employé 
d’invoquer la résiliation pour bris de contrat et de quit-
ter. L’employé a alors droit à une indemnité qui tient 
lieu de délai-congé et, s’il y a lieu, à des dommages.


(Farber c. Cie Trust Royal, [1997] 1 R.C.S. 846, 
par. 24)


[27] Comme le congédiement injustifié et le 
congédiement déguisé sont tous deux caractérisés 
par la résiliation (sans motif valable) du contrat de 
travail imposée par l’employeur, il n’existe sur le 
plan des principes aucune raison de faire une dis-
tinction entre eux lorsqu’on évalue la nécessité de la 
limitation du préjudice. S’il est sans doute vrai que 
la relation entre l’employé et l’employeur sera par-
fois moins détériorée par un congédiement déguisé 
que par un congédiement injustifié, on ne saurait 
dire avec certitude que ce sera toujours le cas. 
Aussi vaut-il mieux considérer cette relation au cas 
par cas lorsqu’on évalue le caractère raisonnable 
des efforts de l’employé pour limiter le préjudice, 
et non établir selon ce critère une approche diffé-
rente pour chaque type de congédiement.


[28] Selon moi, les tribunaux ont à juste titre 
déterminé que dans certaines circonstances l’em-
ployé congédié devra limiter son préjudice en 
retournant travailler pour le même employeur. 
Dans l’hypothèse où il n’existe pas d’obstacles à 
la reprise de l’emploi (je reviendrai sur les obsta-
cles possibles), le fait de demander à un employé de 
limiter son préjudice en acceptant un travail tem-
poraire auprès de l’employeur qui l’a congédié s’ac-
corde avec l’idée que les dommages-intérêts consti-
tuent une indemnité pour l’absence de préavis, et ne 
visent pas à pénaliser l’employeur pour le congédie-
ment lui-même. Le préavis a pour objet de donner à 
l’employé une possibilité suffisante de chercher un 
nouvel emploi et d’organiser ses affaires personnel-
les; l’employeur qui donne un préavis suffisant n’est 
pas tenu de verser de l’argent à l’employé du simple 


employee has not resigned, but has been dismissed. 
Since the employer has not formally dismissed the 
employee, this is referred to as “constructive dismissal”. 
By unilaterally seeking to make substantial changes to 
the essential terms of the employment contract, the 
employer is ceasing to meet its obligations and is there-
fore terminating the contract. The employee can then 
treat the contract as resiliated for breach and can leave. 
In such circumstances, the employee is entitled to com-
pensation in lieu of notice and, where appropriate, dam-
ages.


(Farber v. Royal Trust Co., [1997] 1 S.C.R. 846, at 
para. 24)


[27] Given that both wrongful dismissal and con-
structive dismissal are characterized by employer-
imposed termination of the employment contract 
(without cause), there is no principled reason to dis-
tinguish between them when evaluating the need 
to mitigate. Although it may be true that in some 
instances the relationship between the employee and 
the employer will be less damaged where construc-
tive rather than wrongful dismissal has occurred, 
it is impossible to say with certainty that this will 
always be the case. Accordingly, this relationship 
is best considered on a case-by-case basis when the 
reasonableness of the employee’s mitigation efforts 
is being evaluated, and not as a basis for creating a 
different approach for each type of dismissal.


[28] In my view, the courts have correctly deter-
mined that in some circumstances it will be neces-
sary for a dismissed employee to mitigate his or her 
damages by returning to work for the same employer. 
Assuming there are no barriers to re-employment 
(potential barriers to be discussed below), requiring 
an employee to mitigate by taking temporary work 
with the dismissing employer is consistent with the 
notion that damages are meant to compensate for 
lack of notice, and not to penalize the employer for 
the dismissal itself. The notice period is meant to 
provide employees with sufficient opportunity to 
seek new employment and arrange their personal 
affairs, and employers who provide sufficient work-
ing notice are not required to pay an employee just 
because they have chosen to terminate the contract. 
Where notice is not given, the employer is required 
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fait d’avoir choisi de mettre fin au contrat. Lorsque 
aucun préavis n’est donné, l’employeur est tenu de 
verser une indemnité de préavis, à la condition tou-
tefois que l’employé fasse des efforts raisonnables 
pour limiter le préjudice en cherchant une autre 
source de revenu.


[29] Il semble y avoir bien peu de différence en 
pratique entre le fait d’annoncer à un employé que 
son contrat sera résilié dans 12 mois (c’est-à-dire 
donner un préavis de 12 mois) et le fait de rési-
lier son contrat immédiatement tout en lui offrant 
la possibilité d’exercer un nouvel emploi pendant 
une période maximale de 12 mois. Dans les deux 
cas, on s’attend à ce que l’employé comprenne que 
la relation d’emploi a une durée limitée et qu’il lui 
faudra chercher un autre travail pendant la période 
de 12 mois. On peut aussi penser que dans les deux 
cas, l’employé constatera qu’il peut lui être diffi-
cile de continuer à travailler. Il n’en demeure pas 
moins que selon un principe reconnu en droit du 
travail, les employeurs ont le droit (et y sont en fait 
encouragés) de donner à leurs employés des pré- 
avis et, sauf mauvaise foi ou autres circonstances 
atténuantes, ils ne sont pas obligés d’indemniser 
financièrement un employé pour la seule raison 
qu’ils ont résilié le contrat de travail. Il convient de 
même de supposer qu’en l’absence de circonstances 
qui rendent le retour au travail déraisonnable, d’un 
point de vue objectif, on s’attendra à ce que l’em-
ployé limite le préjudice en retournant travailler 
pour l’employeur qui l’a congédié. Car sinon, on se 
trouverait à établir une distinction artificielle entre 
l’employeur qui congédie son employé puis offre de 
le reprendre à son service, et celui qui donne un 
avis de cessation d’emploi et offre un préavis. Dans 
les deux cas, l’employé a la possibilité de continuer 
à travailler pour l’employeur pendant qu’il cherche 
un autre emploi, et il serait absurde, je pense, de 
dire que le maintien de cette relation est acceptable 
lorsqu’il est qualifié de « préavis » mais ne l’est pas 
lorsqu’il est qualifié de « limitation du préjudice ».


[30] Il ne faudrait cependant pas déduire de mon 
analyse qu’un employé devrait toujours être tenu 
de recommencer à travailler pour l’employeur qui 
l’a congédié. J’ai précisé que cette obligation vaut 
uniquement s’il n’existe pas d’obstacle à la reprise 


to pay damages in lieu of notice, but that require-
ment is subject to the employee making a reason-
able effort to mitigate the damages by seeking an 
alternate source of income.


[29] There appears to be very little practical dif-
ference between informing an employee that his 
or her contract will be terminated in 12 months’ 
time (i.e. giving 12 months of working notice) and 
terminating the contract immediately but offering 
the employee a new employment opportunity for a 
period of up to 12 months. In both situations, it is 
expected that the employee will be aware that the 
employment relationship is finite, and that he or she 
will be seeking alternate work during the 12-month 
period. It can also be expected that in both situa-
tions the employee will find that continuing to work 
may be difficult. Nonetheless, it is an accepted prin-
ciple of employment law that employers are entitled 
(indeed encouraged) to give employees working 
notice and that, absent bad faith or other extenuating 
circumstances, they are not required to financially 
compensate an employee simply because they have 
terminated the employment contract. It is likewise 
appropriate to assume that in the absence of condi-
tions rendering the return to work unreasonable, on 
an objective basis, an employee can be expected to 
mitigate damages by returning to work for the dis-
missing employer. Finding otherwise would create 
an artificial distinction between an employer who 
terminates and offers re-employment and one who 
gives notice of termination and offers working 
notice. In either case, the employee has an opportu-
nity to continue working for the employer while he 
or she arranges other employment, and I believe it 
nonsensical to say that when this ongoing relation-
ship is termed “working notice” it is acceptable but 
when it is termed “mitigation” it is not.


[30] I do not mean to suggest with the above 
analysis that an employee should always be required 
to return to work for the dismissing employer and my 
qualification that this should only occur where there 
are no barriers to re-employment is significant. This  
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de l’emploi, et cette réserve est importante. Notre 
Cour a déjà conclu qu’il incombe à l’employeur de 
démontrer, d’une part, que l’employé n’a pas fait 
d’efforts raisonnables pour trouver du travail et, 
d’autre part, qu’il aurait pu en trouver (Red Deer 
College c. Michaels, [1976] 2 R.C.S. 324). Si l’em-
ployeur offre à l’employé la possibilité de limiter 
son préjudice en revenant travailler pour lui, la 
question centrale à trancher est de savoir si une 
personne raisonnable accepterait une telle offre. 
En 1989, la Cour d’appel de l’Ontario a estimé qu’il 
faut s’attendre à ce qu’elle le fasse [TRADUCTION] 
« [s]i le salaire offert est le même, si les conditions 
de travail ne sont pas sensiblement différentes ou 
le travail n’est pas dégradant, et si les relations per-
sonnelles ne sont pas acrimonieuses » (Mifsud c. 
MacMillan Bathurst Inc. (1989), 70 O.R. (2d) 701, 
p. 710). Dans Cox, la Cour d’appel de la Colombie-
Britannique a énoncé d’autres facteurs pertinents :
l’historique et la nature de l’emploi, le fait que l’em-
ployé ait ou non intenté une action, et le fait que
l’offre de reprise de l’emploi ait été faite pendant
que l’employé travaillait encore pour l’employeur
ou seulement après son départ (par. 12-18). Selon
moi, tous ces éléments soulignent l’importance
d’une analyse contextuelle tenant compte de plu-
sieurs facteurs. L’élément essentiel, c’est que l’em-
ployé ne doit pas [TRADUCTION] « être obligé, pour
limiter son préjudice, de travailler dans un climat
d’hostilité, de gêne ou d’humiliation » (Farquhar,
p. 94), et c’est en fonction de ce facteur avant tout
qu’il faut déterminer ce qui est raisonnable. Ainsi,
même s’il y a lieu de recourir à un critère objec-
tif pour déterminer si une personne raisonnable
placée dans la même situation que l’employé aurait
accepté l’offre de l’employeur (Reibl c. Hughes,
[1980] 2 R.C.S. 880), il est de la plus haute impor-
tance de prendre en compte, dans l’évaluation, les
aspects non tangibles de la situation — y compris
le climat de travail, la stigmatisation et la perte de
dignité, tout autant que la nature et les conditions
de l’emploi, les aspects tangibles.


[31] La nature de cet examen accroît la probabi-
lité qu’on exige plus souvent des personnes congé-
diées par suite d’un changement apporté à leur poste
(motivé, par exemple, par les besoins légitimes de
l’entreprise plutôt que par des préoccupations de


Court has held that the employer bears the onus 
of demonstrating both that an employee has failed 
to make reasonable efforts to find work and that 
work could have been found (Red Deer College v. 
Michaels, [1976] 2 S.C.R. 324). Where the employer 
offers the employee a chance to mitigate damages 
by returning to work for him or her, the central issue 
is whether a reasonable person would accept such an 
opportunity. In 1989, the Ontario Court of Appeal 
held that a reasonable person should be expected to 
do so “[w]here the salary offered is the same, where 
the working conditions are not substantially dif-
ferent or the work demeaning, and where the per-
sonal relationships involved are not acrimonious” 
(Mifsud v. MacMillan Bathurst Inc. (1989), 70 O.R. 
(2d) 701, at p. 710). In Cox, the British Columbia 
Court of Appeal held that other relevant factors 
include the history and nature of the employment, 
whether or not the employee has commenced litiga-
tion, and whether the offer of re-employment was 
made while the employee was still working for the 
employer or only after he or she had already left 
(paras. 12-18). In my view, the foregoing elements 
all underline the importance of a multi-factored and 
contextual analysis. The critical element is that an 
employee “not [be] obliged to mitigate by work-
ing in an atmosphere of hostility, embarrassment 
or humiliation” (Farquhar, at p. 94), and it is that 
factor which must be at the forefront of the inquiry 
into what is reasonable. Thus, although an objec-
tive standard must be used to evaluate whether a 
reasonable person in the employee’s position would 
have accepted the employer’s offer (Reibl v. Hughes, 
[1980] 2 S.C.R. 880), it is extremely important that 
the non-tangible elements of the situation — includ-
ing work atmosphere, stigma and loss of dignity, as 
well as nature and conditions of employment, the 
tangible elements — be included in the evaluation.


[31] I note that the nature of this inquiry increases
the likelihood that individuals who are dismissed
as a result of a change to their position (moti-
vated, for example, by legitimate business needs
rather than by concerns about performance) will
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rendement) qu’elles limitent leur préjudice en 
retournant travailler pour le même employeur, 
qu’on ne l’exigera des employés congédiés pour 
un autre motif. Ce n’est cependant pas parce que 
ces personnes ont été victimes d’un congédiement 
déguisé plutôt que d’un congédiement injustifié. 
C’est plutôt parce que les circonstances de la rési-
liation de leur contrat peuvent avoir un caractère 
bien moins personnel que lorsque le congédiement 
est lié plus directement à la personne elle-même. On 
en trouve une illustration dans l’affaire Michaud, 
dans laquelle un cadre bancaire a fait l’objet d’un 
congédiement déguisé à la suite d’une restructura-
tion organisationnelle. D’après la preuve, la banque 
avait offert à son employé un autre poste de cadre 
et tenait beaucoup à ce qu’il demeure à son service. 
Fait important, rien dans la preuve n’indiquait que 
la relation entre l’employé et la banque était acri-
monieuse ou qu’il subirait une quelconque humilia-
tion ou atteinte à sa dignité s’il revenait au travail 
pendant sa recherche d’un nouvel emploi. Dans ces 
conditions, la limitation du préjudice a été jugée 
nécessaire.


[32] Je signale aussi, entre parenthèses, qu’à mon
avis, l’attribution de dommages-intérêts sous la
forme d’une prolongation de la période de préa-
vis en raison d’une conduite de mauvaise foi dans
la façon de congédier (Wallace c. United Grain
Growers Ltd., [1997] 3 R.C.S. 701) ne devrait jamais
être subordonnée à la limitation du préjudice. Ces
dommages-intérêts, bien qu’ils soient exprimés en
termes de prolongation du « préavis », sont en fait
accordés en raison de la façon dont l’employé a été
congédié, et non parce que l’on reconnaît qu’il a
droit de se voir donner l’occasion d’organiser ses
affaires avant de perdre tout revenu d’emploi. La
capacité de l’employé de remplacer le revenu perdu
par la limitation du préjudice est par conséquent
sans pertinence, car elle ne change rien à la souf-
france résultant de la façon dont le congédiement a
été effectué. Selon moi, les dommages-intérêts du
type de ceux dont il était question dans Wallace ne
devraient donc être aucunement soumis à la néces-
sité de limiter le préjudice.


[33] En résumé, j’estime que si les employés vic-
times d’un congédiement déguisé comme d’un


be required to mitigate by returning to the same 
employer more often than those employees who are 
terminated for some other reason. This is not, how-
ever, because these individuals have been construc-
tively dismissed rather than wrongfully dismissed, 
but rather because the circumstances surrounding 
the termination of their contract may be far less 
personal than when dismissal relates more directly 
to the individuals themselves. This point is illus-
trated by Michaud in which a bank executive was 
constructively dismissed as a result of an organiza-
tional restructuring. The evidence showed that the 
bank offered the employee another executive posi-
tion and was anxious to have him continue work-
ing for them. Importantly, there was no evidence 
that the relationship between the employee and the 
bank was acrimonious or that he would suffer any 
humiliation or loss of dignity by returning to work 
while he looked for new employment. As a result, 
mitigation was required.


[32] I also note parenthetically that I do not believe
that damages awarded by lengthening the notice
period because of bad faith conduct in the manner
of dismissal (Wallace v. United Grain Growers
Ltd., [1997] 3 S.C.R. 701) should ever be subject
to mitigation. These damages, though expressed in
terms of an extension to the “notice period”, are
in fact awarded as a result of the manner in which
the employee is terminated and not in recognition
of the fact that he or she is entitled to an oppor-
tunity to arrange his or her affairs prior to losing
all employment income. As a result, the employee’s
ability to replace the lost income through mitiga-
tion is irrelevant, as this does not alter the suffer-
ing caused by the means of dismissal. In my view,
Wallace damages ought therefore to be completely
exempt from the need to mitigate.


[33] In sum, I believe that although both con-
structively dismissed and wrongfully dismissed
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congédiement sans motif valable peuvent être tenus 
de limiter leur préjudice en retournant travailler 
pour l’employeur qui les a congédiés, cette obli-
gation existe uniquement si les conditions dont il 
est question au par. 30 ci-dessus sont remplies et 
si les facteurs mentionnés dans Cox sont pris en 
compte. Ce type de limitation du préjudice suppose 
[TRADUCTION] « une situation de compréhension 
et de respect mutuel, et une situation où ni l’em-
ployeur ni l’employé n’est susceptible de mettre en 
péril les intérêts de l’autre » (Farquhar, p. 95). C’est 
en outre par référence à une norme objective que 
l’on appréciera le caractère raisonnable de la déci-
sion de l’employé de ne pas limiter son préjudice.


[34] En l’espèce, le juge de première instance a 
cité des décisions faisant état du critère objectif 
applicable, ce que la Cour d’appel a reconnu au 
par. 47. Le juge Gower s’est alors demandé si les 
craintes de M. Evans au sujet du climat de travail 
acrimonieux étaient [TRADUCTION] « sans fonde-
ment » et [TRADUCTION] « déraisonnables ». Son 
analyse l’a amené à conclure qu’elles ne l’étaient 
pas. Pour arriver à cette conclusion, le juge a pris 
en considération plusieurs éléments indiquant selon 
lui que M. Evans pouvait raisonnablement estimer 
que sa relation avec l’employeur s’était dégradée. 
Parmi ces éléments, il y avait la lettre de l’avocat du 
syndicat dont il avait obtenu une copie, le fait qu’il 
n’avait pas été informé d’une vérification effectuée 
par KPMG et le fait qu’il était au courant du trai-
tement inégal réservé à quelques-uns de ses collè-
gues après le changement à la direction au syndi-
cat. Je signale également que le juge de première 
instance a pris en considération le climat d’affron-
tement qui, d’une manière plus générale, caracté-
risait le processus politique au sein du syndicat, 
et a mentionné que le nouveau président comme 
le président sortant avaient dit que l’élection avait 
été [TRADUCTION] « âprement disputée » « dans un 
climat d’antagonisme » et que les candidats avaient 
fini par ne plus même s’adresser la parole.


[35] Le syndicat a le fardeau de prouver qu’une 
personne raisonnable, dans la situation de M. 
Evans, serait retournée au travail, et le juge de pre-
mière instance a estimé que le syndicat ne s’était 
pas acquitté de cette obligation. Il s’agit là d’une 


employees may be required to mitigate their 
damages by returning to work for the dismissing 
employer, they are only required to do so where the 
conditions discussed in para. 30 above are met and 
the factors mentioned in Cox are considered. This 
kind of mitigation requires “a situation of mutual 
understanding and respect, and a situation where 
neither the employer nor the employee is likely to 
put the other’s interests in jeopardy” (Farquhar, at 
p. 95). Further, the reasonableness of an employ-
ee’s decision not to mitigate will be assessed on an 
objective standard.


[34] In this case, the trial judge cited case law 
referring to the requisite objective standard, a fact 
acknowledged by the Court of Appeal, at para. 47. 
Gower J. then analysed whether or not Mr. Evans’ 
fears about the acrimonious work environment 
were “without foundation” and “unreasonable”. He 
concluded that they were not. In reaching this con-
clusion, the judge considered a large number of fac-
tors which, in his view, indicated that Mr. Evans 
could reasonably consider the relationship with the 
employer to be damaged. These included the fact 
that Mr. Evans had a copy of the leaked letter from 
the union’s legal counsel, the fact that he was not 
informed of an audit conducted by KPMG, and the 
fact that he was aware of the uneven treatment of 
several of his colleagues after the change in union 
leadership. I note also that the trial judge took into 
account the adversarial nature of the political pro-
cess within the union more generally, and cited the 
incoming and outgoing presidents as saying that 
the election was “hard worked” and “contentious”, 
and ultimately resulted in the candidates not even 
speaking to each other.


[35] It is the union that bears the onus of proving 
that a reasonable person in the place of Mr. Evans 
would have returned to work, and the trial judge 
determined that the union had not discharged its 
burden. This was a finding of mixed fact and law 
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conclusion mixte de fait et de droit, qui de ce fait 
peut être infirmée en appel seulement en cas d’er-
reur manifeste et dominante :


Si le principe juridique n’est pas facilement isolable, il 
s’agit alors d’une « question mixte de fait et de droit », 
assujettie à une norme de contrôle plus rigoureuse. 
Selon la règle générale [. . .], si la question litigieuse en 
appel soulève l’interprétation de l’ensemble de la preuve 
par le juge de première instance, cette interprétation ne 
doit pas être infirmée en l’absence d’erreur manifeste et 
dominante.


(Housen c. Nikolaisen, [2002] 2 R.C.S. 235, 2002 
CSC 33, par. 36)


[36] En infirmant la décision du juge de première
instance, la Cour d’appel a accordé une grande
importance au fait que l’appelant avait accepté de
retourner au travail si certaines conditions étaient
remplies (parmi lesquelles figuraient, selon le
moment, la renégociation des clauses du contrat
de travail de son épouse et l’annulation de la lettre
de congédiement qu’il avait reçue). Le fait qu’un
employé soit disposé à reprendre le travail si certai-
nes conditions sont remplies n’entraîne cependant
pas automatiquement la conclusion que la relation
d’emploi n’a pas été gravement détériorée. Ce n’est
pas parce qu’un employé congédié sans motif vala-
ble est disposé à reprendre le travail malgré la dété-
rioration de la relation avec l’employeur qu’il devrait
en droit être obligé de le faire. La question est plutôt
de savoir ce qui est raisonnable dans l’ensemble des
circonstances (Christianson c. North Hill News, p.
750). Un aspect important consiste naturellement
dans la nature des conditions de retour au travail
que l’employé souhaite voir mises en place. Il s’agit
dans ce contexte de savoir si ces conditions sont
susceptibles d’atténuer dans une certaine mesure
l’humiliation et la gêne qui résulteraient autrement
du retour au travail.


[37] Je suis d’accord avec la Cour d’appel pour
dire que les demandes de M. Evans concernant
l’annulation de la lettre de congédiement et sa réin-
tégration à titre d’employé à durée indéterminée
étaient déraisonnables puisqu’elles auraient sim-
plement eu pour effet de prolonger la période de
préavis jusqu’à 29 mois (voir par. 41). M. Evans


and is therefore only subject to appellate interven-
tion if there is a palpable and overriding error:


Where the legal principle is not readily extricable, then 
the matter is one of “mixed law and fact” and is subject 
to a more stringent standard. The general rule . . . is 
that, where the issue on appeal involves the trial judge’s 
interpretation of the evidence as a whole, it should not 
be overturned absent palpable and overriding error.


(Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 
SCC 33, at para. 36)


[36] In overturning the trial judge, the Court of
Appeal placed significant weight on the fact that
the appellant had agreed to return to work if cer-
tain conditions were met (these included, at vari-
ous times, a renegotiation of the terms of his wife’s
employment contract and a rescission of his letter
of termination). The fact that an employee may
be willing to return to work if certain terms are
met does not, however, automatically lead to the
conclusion that the employment relationship has
not been severely harmed. Indeed, just because a
wrongfully dismissed employee is willing to return
to work notwithstanding a damaged relationship
does not mean that the law ought to require him
to do so. The question is one of reasonableness in
all of the circumstances (Christianson v. North Hill
News, at p. 750). One important issue, of course, is
the nature of the terms of re-employment that the
employee wishes to put in place. The question here
is whether these conditions are designed to mitigate
some of the humiliation and embarrassment which
would otherwise result from returning to work.


[37] I agree with the Court of Appeal that Mr.
Evans’ requests for rescission of the letter of ter-
mination and re-establishment as an indefinite
term employee were unreasonable since their effect
would simply have been to extend his notice period
to 29 months (see para. 41). Mr. Evans himself rec-
ognized this (reasons of the Court of Appeal, at
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lui-même l’a reconnu (motifs de la Cour d’appel, 
par. 43), comme le juge de première instance, qui 
a abordé au par. 98 de ses motifs les conséquen-
ces d’un retour au travail sur la durée du préavis. 
L’exigence relative à la conclusion d’un nouveau 
contrat de travail avec l’épouse de M. Evans était 
elle aussi déraisonnable, étant sans lien aucun avec 
les conditions auxquelles lui-même continuerait sa 
relation d’emploi avec le syndicat.


[38] La principale question à trancher est donc
celle de savoir si, malgré ces conditions déraison-
nables, les éléments précis du témoignage de M.
Evans retenus par le juge de première instance
cadrent avec une évaluation objective du caractère
raisonnable de sa décision de refuser de repren-
dre son travail afin de limiter son préjudice. Je ne
traiterai pas ici du refus d’accepter un autre poste
à Prince George, car j’accepte la conclusion qu’il
ne s’agissait pas d’une offre sérieuse de la part du
syndicat (voir par. 74). Au sujet de la possibilité de
reprendre le même poste à Whitehorse, le juge de
première instance a écrit (par. 88) :


[TRADUCTION] [Monsieur Evans] pensait que la relation 
de travail avait été empoisonnée par les circonstances 
qui ont conduit à son congédiement le 2 janvier 2003 et 
celles qui l’ont suivi. Même si certaines des craintes de 
M. Evans à ce propos ont peut-être été exagérées, elles
n’étaient pas sans fondement et, partant, n’étaient pas
déraisonnables.


[39] Voici les observations de la Cour d’appel sur
cette conclusion (par. 47) :


[TRADUCTION] Monsieur Evans soutient, en s’appuyant 
sur ce passage, que le juge est allé au-delà de l’analyse 
subjective et a conclu selon une approche objective que 
son attitude n’était pas déraisonnable. Je ne vois pas 
comment on peut tirer cette conclusion de ce paragra-
phe ni, du reste, de quelque autre passage des motifs du 
jugement. Même si le juge de première instance a cité 
des passages de Cox c. Robertson [. . .] et de Farquhar 
c. Butler Brothers Supplies Ltd. [. . .] dans lesquels il
est fait mention d’un critère objectif, il n’a pas appliqué
ce critère et a au contraire conclu que du point de vue de
M. Evans, les « craintes » n’étaient pas sans fondement
et, partant, n’étaient pas déraisonnables. Il s’agissait là
d’une approche purement subjective.


[40] Si l’on accepte qu’il appartient au syndicat de
prouver que M. Evans a manqué à son obligation


para. 43), as did the trial judge, who discussed at 
para. 98 of his reasons the consequences of a return 
to work on the length of the notice period. The 
requirement that Mr. Evans’ wife would be given 
a new contract of employment was also unreason-
able, as this had no relationship to the conditions 
under which he himself would be continuing his 
employment relationship with the union.


[38] The main issue is therefore whether, not-
withstanding these unreasonable conditions, the
particular aspects of Mr. Evans’ testimony that
were retained by the trial judge reflect an objective
evaluation of the reasonableness of his decision to
refuse employment in order to mitigate his dam-
ages. I will not discuss here the failure to take an
alternative position in Prince George, accepting the
finding that this did not constitute a serious offer
by the union (see para. 74). The trial judge said,
with regard to re-employment in the same position
in Whitehorse (at para. 88):


[Mr. Evans] believed the working relationship had been 
poisoned by the circumstances that led up to and fol-
lowed his termination on January 2, 2003. While some 
of Mr. Evans’ fears in that regard may have been over-
stated, they were not without foundation and were there-
fore not unreasonable.


[39] The Court of Appeal commented as follows
(at para. 47):


From this Mr. Evans submits that the judge looked 
beyond the subjective and applied an objective approach 
to find that his position was not unreasonable. I fail to 
see how that conclusion can be drawn from that para-
graph or, indeed, from any other passage in the reasons 
for judgment. Although the trial judge quoted passages 
from Cox v. Robertson . . . and from Farquhar v. Butler 
Brothers Supplies Ltd. . . . that refer to an objective test, 
he failed to apply that test and, to the contrary, found 
that from Mr. Evans’ perspective the “fears” were not 
without foundation and were therefore not unreason-
able. That was a purely subjective approach.


[40] Accepting that it is for the union to prove
that Mr. Evans has failed in his duty to mitigate his
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de limiter son préjudice (Red Deer College, p. 332), 
il est utile, je crois, d’examiner les raisons pour 
lesquelles, selon l’appelant, la perspective d’un 
retour au travail auprès du syndicat lui causait des 
appréhensions. Il mentionne ce qui suit dans son 
mémoire :


a) il a été congédié sans motif valable;


b) le congédiement était planifié et délibéré;


c) on l’a [TRADUCTION] « traité comme un chien » 
lors de la conversation téléphonique du 2 janvier;


d) il n’a pas été question de préavis ou d’indemnité 
de préavis dans la conversation téléphonique avec 
M. Hennessy;


e) une vérification auprès du bureau de Whitehorse 
a été demandée en mars 2003 sous le couvert d’une 
évaluation de questions touchant la gestion immo-
bilière;


f) on ne le traitait pas de la même façon que 
d’autres agents d’affaires congédiés le même jour;


g) il avait perdu le respect des employeurs, car son 
congédiement par le syndicat était bien connu à 
Whitehorse;


h) il s’estimait ostracisé du fait d’avoir appuyé le 
président sortant.


Et il ajoute plus loin le fait qu’une poursuite était 
engagée et qu’il craignait qu’il soit difficile de tra-
vailler avec la nouvelle direction.


[41] Les deux premières de ces raisons sont à mon 
avis dénuées de toute pertinence. Le juge de pre-
mière instance a conclu à l’absence de mauvaise foi 
dans le congédiement, et cette conclusion n’a pas 
été portée en appel — le débat porte uniquement 
sur la limitation du préjudice. Pour l’évaluation 
de l’exigence relative à la limitation du préjudice, 
le juge de première instance devait examiner les 
autres raisons énumérées ci-dessus en prenant en 
compte l’ensemble de la preuve et du contexte dans 
lequel a eu lieu le congédiement. Il importe par 


damages (Red Deer College, at p. 332), it is instruc-
tive, I believe, to consider the reasons the appel-
lant says the prospect of returning to work for the 
union made him apprehensive. He mentions in his 
factum:


(a) he was terminated without cause;


(b) the termination was planned and deliberate;


(c) he was “treated like a dog” in the telephone 
conversation of January 2;


(d) no mention was made of working notice or 
payment in lieu of notice in the telephone conver-
sation with Mr. Hennessy;


(e) an audit of the Whitehorse office was commis-
sioned in March 2003 under the guise of assessing 
property management issues;


(f) he was being treated differently than other 
business agents who were terminated on the same 
day;


(g) he had lost the respect of employers as the 
termination by the union was well known in 
Whitehorse;


(h) he felt ostracized because he had supported the 
outgoing president.


And later adds the fact of pending litigation and 
apprehended difficulty in working with the new 
executive.


[41] The first two of these reasons are, in my view, 
entirely irrelevant. The trial judge concluded that 
there was no bad faith in the termination, and that 
finding is not under appeal — the issue is solely that 
of mitigation. In evaluating the mitigation require-
ment, the trial judge had to consider the other rea-
sons listed above by taking into account all of the 
evidence and the entire context in which the termi-
nation occurred. It is therefore important to note 
that the written notice of termination was followed 
immediately by a telephone call whose object was 
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conséquent de souligner que l’avis écrit de congé-
diement a été immédiatement suivi d’un appel télé-
phonique dont l’objet consistait à amorcer avec M. 
Evans des négociations au sujet de la possibilité de 
le réengager.


[42] Le juge de première instance n’a conclu à 
l’existence d’aucune acrimonie entre M. Hennessy 
et M. Evans, ni du reste entre M. Evans et quel-
que autre personne du syndicat. Au contraire, il a 
déclaré que le syndicat n’avait pas fait preuve de 
mauvaise foi dans les négociations. Selon la preuve, 
la conversation du 2 janvier 2003 s’est dérou-
lée sur un ton respectueux et amical (d.a., p. 401). 
Absolument rien n’indique que M. Evans, comme 
il le prétend, ait été [TRADUCTION] « traité comme 
un chien ». Cette prétention devait être examinée 
objectivement.


[43] En ce qui concerne la vérification effectuée 
par KPMG, le syndicat déclare que M. Evans n’en 
a pas été avisé simplement parce qu’il n’était pas au 
travail à ce moment-là. Rien dans le dossier n’in-
dique que M. Evans pouvait avoir une raison de se 
sentir menacé par cette vérification et le contre-
interrogatoire de M. Hennessy sur ce point n’est 
absolument pas probant (d.a., p. 337-338). Qui plus 
est, le directeur des services juridiques du syndicat 
a expliqué la raison de la vérification, et son témoi-
gnage n’a pas été contesté (d.i., p. 78). En ce qui a 
trait aux autres employés congédiés, la preuve indi-
quait l’existence de motifs légitimes pour les trai-
ter différemment de M. Evans, et de toute façon, 
le syndicat avait tout à fait le droit de négocier 
avec chaque employé individuellement. Quant à la 
crainte qu’il soit difficile de travailler avec la nou-
velle direction, il y avait également des éléments 
de preuve convaincants indiquant que cette crainte 
n’était pas fondée, comme je l’explique ci-après.


[44] D’autres éléments de preuve concernant la 
situation de travail devaient aussi être pris en consi-
dération — M. Evans a affirmé lors de son interro-
gatoire préalable du 2 juin 2005, par exemple, que 
son environnement de travail n’avait pas changé en 
mai 2003 (d.i., p. 103). Ce fait est pertinent pour 
l’appréciation du caractère raisonnable de son sen-
timent d’être ostracisé et de son affirmation selon  


to engage Mr. Evans in negotiations about a possi-
ble rehiring.


[42] The trial judge did not find that there was 
any acrimony between Mr. Hennessy and Mr. 
Evans, or, for that matter, between Mr. Evans and 
anyone else at the union. On the contrary, he said 
there was no bad faith on the part of the union in 
the negotiations. The evidence was that the tone of 
the conversation of January 2, 2003 was respect-
ful and friendly (A.R., at p. 401). There is certainly 
no support for the allegation that Mr. Evans was 
“treated like a dog”. This claim had to be addressed 
on an objective basis.


[43] With regard to the KPMG audit, the union 
states that Mr. Evans was not notified of this event 
simply because he was not attending work at that 
time. There is nothing in the record to substanti-
ate the reason why Mr. Evans felt threatened by the 
holding of the audit, and the cross-examination of 
Mr. Hennessy on this point is totally inconclusive 
(A.R., at pp. 337-38). Moreover, the legal direc-
tor of the union explained the reason for the audit, 
and his evidence was not challenged (R.R., at p. 
78). With regard to the other dismissed employees, 
there was evidence of legitimate reasons for them 
being treated differently from Mr. Evans and, in 
any event, the union had every right to negotiate 
with each employee individually. As for the appre-
hended difficulty in working with the new execu-
tive, there was also strong evidence showing that 
this was not founded, as discussed hereafter.


[44] Other evidence of the work situation also 
had to be considered — Mr. Evans affirmed in his 
examination for discovery of June 2, 2005, for exam-
ple, that his work environment had not changed in 
May of 2003 (R.R., at p. 103). This is relevant to 
the reasonableness of his feelings of ostracization 
and claims that he would find it difficult to work 
with the new executive. It appears that the feelings 
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laquelle il craignait qu’il soit difficile de travailler 
avec la nouvelle direction. Ce sentiment d’être 
ostracisé tenait semble-t-il davantage à des conver-
sations de M. Evans avec d’autres employés congé-
diés qui se sentaient victimes d’ostracisme, qu’à 
ce qu’il avait lui-même vécu avec le syndicat.  
M. Evans mentionne spécifiquement à cet égard le
cas de M. Fairbrother (d.a., p. 107-109), un réparti-
teur du syndicat au bureau de Vancouver qui avait dit
à M. Evans être ostracisé. Le juge de première ins-
tance ne semble pourtant avoir prêté aucune atten-
tion au fait que M. Fairbrother avait eu de mauvaises
relations avec le personnel de soutien à Vancouver
avant 2003 et qu’il travaillait dans un immeuble dis-
tinct où s’effectuait la répartition, et non au bureau
général de Vancouver. En outre, la valeur de ce
témoignage et sa pertinence quant à la situation
qui régnait à Whitehorse ne sont pas évidentes. Le
juge de première instance n’a apparemment pas du
tout tenu compte du fait que les relations entre la
nouvelle direction du syndicat et d’autres employés
congédiés, comme M. Owens, M. Ellis, M. Kelava
et M. Cooper, ne semblaient pas avoir été difficiles
(d.i., p. 41-43, 80-81, 83-85, 95 et 98).


[45] Monsieur Evans croyait qu’il n’aurait plus le
respect des employeurs et qu’il serait incapable de
travailler efficacement à titre d’agent d’affaires à
Whitehorse. Cette crainte semble elle aussi avoir
été entièrement subjective puisque rien dans la
preuve ne démontre qu’elle reposait sur des motifs
raisonnables. En outre, M. Evans a agi d’une façon
extrêmement indépendante et a offert de repren-
dre le travail sans mentionner cette difficulté, à des
conditions fixées par lui-même.


[46] En ce qui concerne le fait que M. Evans avait
engagé une action en justice, je dirais que, si un
tel geste peut avoir une incidence sur les rapports
entre les parties et que cela doit être pris en compte
dans chaque cas, le fait d’avoir intenté une action ne
dégage pas en soi l’employé de l’obligation de limi-
ter son préjudice. Je le redis, il faut dans chaque cas
évaluer la situation dans son ensemble (voir Cox,
par. 13 à 18).


[47] Je reconnais qu’il n’appartient pas à la Cour
d’appel de substituer son opinion à celle du juge de


of ostracization related more to the fact that Mr. 
Evans had spoken to other dismissed employees 
who felt ostracized than to his own experiences 
with the union. Mr. Evans refers specifically, in 
this regard, to Mr. Fairbrother (A.R., at pp. 107-9), 
a union dispatcher of the Vancouver office who told 
Mr. Evans that he was being ostracized. The trial 
judge, however, does not seem to have given any 
attention to the fact that Mr. Fairbrother had had a 
poor relationship with support staff in Vancouver 
prior to 2003 and that he worked in a separate dis-
patch building, not in the general Vancouver office. 
Further, the value of that evidence and its relevance 
to the Whitehorse state of affairs is not apparent. 
The trial judge apparently ignored the fact that 
there seemed to be no difficulty in the relation-
ship of other dismissed employees with the new 
union executive, such as Mr. Owens, Mr. Ellis, Mr. 
Kelava and Mr. Cooper (R.R., at pp. 41-43, 80-81, 
83-85, 95 and 98).


[45] Mr. Evans’ belief that he would no longer
have the respect of employers and would be
unable to perform effectively as a business agent
in Whitehorse would also seem to be an entirely
subjective concern since there is no evidence in the
record to demonstrate that there was a reasonable
basis for this belief. Furthermore, Mr. Evans oper-
ated in a highly independent way and offered to go
back to work without mentioning this difficulty,
under conditions he had set himself.


[46] With regard to the fact that Mr. Evans had
started legal proceedings, I would note that this
course of action can have an effect on the relation-
ship between the parties and that this should be taken
into account in each case, but that starting an action
does not by itself relieve the employee from the duty
to mitigate his or her damages. Again, I reiterate
that it is the entirety of the situation that must be
evaluated in every case (see Cox, at paras. 13-18).


[47] I recognize that it is not for the Court of
Appeal to substitute its opinion for that of the trial
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première instance au sujet des conclusions de fait. 
Dans la présente affaire, toutefois, la Cour d’appel 
est arrivée à la conclusion que le juge de première 
instance avait appliqué un critère purement subjec-
tif (par. 47, 54-55) et n’avait pas pris en considéra-
tion des éléments de preuve pertinents (par. 56). Il 
s’agit là de deux erreurs de droit. Je souscris à ces 
conclusions.


[48] À mon avis, l’aspect le plus important de la 
décision de la Cour d’appel réside toutefois dans 
le fait qu’elle a reconnu l’existence d’une preuve 
convaincante indiquant que M. Evans était disposé 
à reprendre son ancien travail, qu’il a vu dans la 
lettre du 23 mai une invitation en ce sens, et que les 
préoccupations dont il a été question plus haut n’ont 
jamais été invoquées au cours des diverses négo-
ciations avec le syndicat. La cour écrit ce qui suit 
(par. 57) :


 [TRADUCTION] La preuve ne permet pas de conclure 
que la situation de M. Evans, considérée objectivement, 
justifiait son refus de recommencer à travailler pour le 
syndicat. Le fait que M. Evans était disposé à reprendre 
son emploi n’a jamais été mis en doute et nul n’a jamais 
prétendu le contraire. Son avocat a écrit, dès le 3 janvier 
2003, que M. Evans « serait disposé à continuer à tra-
vailler en tant qu’agent d’affaires pendant toute l’année 
2003 ». Cela a toujours été maintenu pendant les négo-
ciations, au cours desquelles il n’a jamais été question 
des neuf raisons à l’origine des appréhensions [de M. 
Evans] qui ont par la suite fait leur apparition dans les 
motifs du juge.


[49] Je suis d’accord avec la Cour d’appel pour 
conclure que, suivant un critère objectif, une per-
sonne raisonnable aurait vu dans la lettre du syn-
dicat datée du 23 mai 2003 une possibilité d’em-
ploi offerte de bonne foi. Même si la demande de 
retour au travail aurait dû être rédigée autrement, 
M. Evans a manifestement compris qu’il s’agis-
sait d’un poste unique et qu’il n’avait aucune autre 
possibilité de travail s’il restait à Whitehorse. La 
demande couvrait le préavis de 24 mois que M. 
Evans avait offert le 3 janvier 2003. Il avait reçu 
un plein salaire avec avantages sociaux pendant 
5 mois, et son emploi auprès du syndicat dure-
rait 19 mois de plus. Le juge de première instance 
avait conclu que lors de la conversation télépho-
nique du 2 janvier 2003, M. Hennessy essayait 


judge on findings of fact. In this case, however, the 
Court of Appeal found that the trial judge applied a 
purely subjective test (at paras. 47, 54-55) and that 
he failed to consider relevant evidence (at para. 56), 
both of which are errors of law. I agree with those 
conclusions.


[48] In my view, the most significant aspect of the 
Court of Appeal’s decision is however its recogni-
tion that there was strong evidence that Mr. Evans 
was prepared to resume his old job, that he under-
stood the May 23 letter to be an invitation to do so, 
and that the concerns discussed above were never 
invoked in the various negotiations with the union. 
The court writes (at para. 57):


 The evidence does not support the conclusion that 
Mr. Evans’ circumstances, viewed objectively, justified 
his refusal to resume employment with the union. The 
fact that Mr. Evans was prepared to resume his old job 
was never in doubt and it was never contended other-
wise. His counsel as early as 3 January 2003 wrote that 
Mr. Evans “would be prepared to remain working as 
a Business Agent throughout 2003”. This was consist-
ently maintained throughout the negotiations which at 
no time explored the nine reasons for apprehension that 
subsequently emerged in the judge’s reasons.


[49] I agree with the Court of Appeal that on 
an objective test, a reasonable person would have 
viewed the union’s May 23, 2003 letter as a bona 
fide employment opportunity. Although the request 
to return to work should have been drafted differ-
ently, Mr. Evans clearly understood that this was a 
unique position and that he had no work alternative 
if he were to remain in Whitehorse. The request 
fulfilled the 24 months’ notice that Mr. Evans had 
offered on January 3, 2003. He had been paid full 
salary and benefits for 5 months and the duration 
of his employment with the union would be for an 
additional 19 months. The trial judge had found that 
during the January 2, 2003 telephone conversation, 
Mr. Hennessy was attempting to negotiate an alter-
native to the immediate cessation of employment. 
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de négocier une solution de rechange à la ces-
sation d’emploi immédiate. Le syndicat avait 
démontré à ce moment-là qu’il souhaitait voir M. 
Evans continuer son travail au sein de l’organisa- 
tion.


[50] Même si les craintes exprimées par M. 
Evans peuvent avoir été subjectivement justifiées, 
il n’y avait aucune preuve de relations acrimo-
nieuses entre M. Hennessy et M. Evans, ni aucune 
preuve que M. Evans serait incapable d’accomplir 
ses fonctions à l’avenir. En fait, M. Evans avait 
lui-même indiqué qu’il pourrait continuer à faire 
son travail. Le retrait de la lettre de congédiement 
du 2 janvier 2003, condition posée par M. Evans 
pour son retour au travail, n’avait selon moi rien à 
voir avec le rétablissement de sa dignité — de son 
propre aveu, cette demande visait à obtenir une 
prolongation du préavis. Le fait que M. Evans ait 
été à un moment disposé à retourner au travail si 
l’on garantissait à son épouse le maintien de son 
emploi pour la même durée montre également que 
les raisons données par le juge de première ins-
tance pour justifier le refus n’étaient pas étayées 
par la preuve. Cela est encore plus évident si l’on 
tient compte de l’interrogatoire préalable du 2 juin 
2005, au cours duquel M. Evans, à qui l’on deman-
dait s’il souhaitait reprendre son ancien emploi 
sans aucun préavis, a répondu : [TRADUCTION] 
« Oui, ou alors commencer le préavis ce jour-là » 
(d.i., p. 104). À mon avis, ce témoignage indique 
clairement que la relation entre M. Evans et le syn-
dicat n’était pas gravement détériorée, et comme 
les conditions d’emploi étaient les mêmes, il n’était 
pas objectivement déraisonnable qu’il reprenne 
son travail pour limiter son préjudice.


Conclusion


[51] Pour les motifs qui précèdent, je suis d’avis 
de rejeter le pourvoi avec dépens.


 Version française des motifs rendus par


[52] La juge Abella (dissidente) — Après avoir 
exercé pendant 23 ans et demi la fonction d’agent 
d’affaires, et à l’âge de 58 ans, Donald Evans a été 
congédié sans préavis par la section locale no 31 


The union had then and there demonstrated that it 
wanted Mr. Evans to continue his work with the 
organization.


[50] Although the fears expressed by Mr. Evans 
may have been subjectively justified, there was no 
evidence of acrimony between Mr. Hennessy and 
Mr. Evans, and no evidence that Mr. Evans would 
be unable to perform his duties in the future. In 
fact, Mr. Evans had himself suggested that he could 
continue to perform his work. I do not accept that 
the withdrawal of the January 2, 2003 termina-
tion letter, requested by Mr. Evans as a condition 
of returning to work, had anything to do with re-
establishing his dignity — on his own admission, 
this request was meant to obtain an extension of 
the notice period. The fact that Mr. Evans was at 
one time prepared to return to work if his wife was 
guaranteed the same term also demonstrates that 
the reasons given by the trial judge to justify the 
refusal found no support in the evidence. This is all 
the more obvious when one considers the examina-
tion for discovery of June 2, 2005 where Mr. Evans 
was asked whether he wanted the old job back 
without any notice at all and answered: “Yeah, or 
start the notice from that day” (R.R., at p. 104). 
In my view, this evidence makes it clear that the 
relationship between Mr. Evans and the union was 
not seriously damaged and, given that the terms of 
employment were the same, it was not objectively 
unreasonable for him to return to work to mitigate 
his damages.


Conclusion


[51] For the above reasons, I would dismiss the 
appeal with costs.


 The following are the reasons delivered by


[52] Abella J. (dissenting) — After 23½ years 
of service as a business agent and at the age of 
58, Donald Evans was fired without notice by 
Teamsters Local No. 31 immediately following the 
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des Teamsters tout juste après l’élection âprement 
disputée de nouveaux dirigeants syndicaux à la 
candidature desquels il s’était opposé.


[53] Monsieur Evans a intenté une action pour 
congédiement injustifié contre les Teamsters. Après 
5 mois de négociations, les Teamsters l’ont avisé par 
lettre que s’il refusait de reprendre le travail pour 
le reste d’une période de 24 mois, il serait congé-
dié. Encore une fois. À aucun moment avant de lui 
envoyer cette lettre, les Teamsters ne lui avaient 
indiqué qu’il avait droit à un préavis de 24 mois ou 
à une indemnité de préavis correspondante.


[54] Le juge de première instance est arrivé à la 
conclusion que la décision de M. Evans de ne pas 
reprendre ses anciennes fonctions afin de limiter 
son préjudice était raisonnable. À la lumière de la 
preuve, cette conclusion ne me semble pas erro-
née.


[55] J’ai pris connaissance des motifs de la majo-
rité. Avec égards, je ne partage cependant pas le 
point de vue selon lequel la Cour d’appel a eu raison 
de conclure que le juge de première instance a fait 
une erreur de droit. Je ne pense pas non plus que la 
Cour d’appel était fondée à réinterpréter la preuve 
et à annuler les conclusions de fait du juge de pre-
mière instance, qui étaient toutes manifestement 
étayées par le dossier.


Contexte


[56] Monsieur Evans était membre des Teamsters 
depuis 1969 lorsqu’il s’est installé à Whitehorse et 
a pris un emploi de chauffeur de camion. En 1979, 
il a été nommé agent d’affaires de la section locale 
no 31 des Teamsters dans la région du Yukon. Il 
est demeuré à ce poste jusqu’à son congédiement le  
2 janvier 2003.


[57] Les fonctions de M. Evans à titre d’agent 
d’affaires consistaient notamment à organiser les 
travailleurs, à négocier et à rédiger les conventions 
collectives, à s’occuper des griefs, à assister aux 
séances d’arbitrage et à aider d’autres façons les 
membres des Teamsters. Il était bien connu comme 


bitterly fought election of a new executive whose 
candidacy he had opposed.


[53] Mr. Evans commenced a wrongful dismissal 
action against the Teamsters. After 5 months of 
negotiations, the Teamsters sent him a letter telling 
him that if he refused to come back to work for the 
balance of a 24-month work period, he would be 
fired. Again. At no time before sending this letter 
did the Teamsters ever indicate to Mr. Evans that 
he was entitled to 24 months’ notice, in the form of 
either working notice or pay in lieu of notice.


[54] The trial judge found that Mr. Evans’ deci-
sion not to return to his former workplace to miti-
gate his damages was a reasonable one. Based on 
the evidence, I see no error in this conclusion.


[55] I have had the benefit of reading the rea-
sons of the majority. With respect, I do not share 
the view that the Court of Appeal was correct in 
concluding that the trial judge made a legal error. 
Nor do I think the Court of Appeal was justified in 
reinterpreting the evidence and reversing the trial 
judge’s factual findings, all of which were mani-
festly supported by the record.


Background


[56] Mr. Evans had been a member of the 
Teamsters since 1969 when he moved to Whitehorse 
and took a job as a truck driver. In 1979, he was 
appointed as a business agent for Teamsters Local 
No. 31 in the Yukon region. He remained in that 
position until he was fired on January 2, 2003.


[57] Mr. Evans’ responsibilities as a business 
agent included organizing workers, negotiat-
ing and drafting collective agreements, handling 
grievances, attending arbitrations, and assist-
ing Teamsters members with other matters. He 
became well known as the “Teamsters rep” in the 
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« le représentant des Teamsters » dans la collecti-
vité de Whitehorse où il vivait et travaillait. Son 
épouse, Barb Evans, travaillait avec lui au bureau 
de Whitehorse, à titre de secrétaire. Ils étaient les 
seuls employés de ce bureau.


[58] En décembre 2002, la section locale no 31 
des Teamsters a tenu des élections pour désigner de 
nouveaux dirigeants. Pendant la campagne électo-
rale, M. Evans avait appuyé M. Garnet Zimmerman, 
le président sortant, et avait fait activement cam-
pagne pour lui. L’élection a été âprement disputée. 
Finalement, les anciens dirigeants ont été renvoyés 
et ont été remplacés par une nouvelle équipe diri-
gée par M. Stan Hennessy. M. Hennessy a été élu 
président le 16 décembre et est entré officiellement 
en fonction le 2 janvier 2003.


[59] Le 23 décembre 2002, M. Hennessy a rencon-
tré un avocat, M. Leo McGrady, c.r., pour discuter 
de la possible application de l’art. 13 des statuts du 
syndicat à six employés des Teamsters qui avaient 
tous appuyé le président sortant lors des élections. 
L’article 13, adopté en mars 2000, lie la durée du 
mandat des agents d’affaires à celle des dirigeants 
qui les ont nommés; en voici des extraits :


[TRADUCTION] « Les agents d’affaires et leurs adjoints 
sont nommés par l’autorité responsable des nominations 
et ne peuvent être destitués que par elle, à son gré. . . » 
Les agents d’affaires qui sont nommés ne peuvent être 
nommés pour une période s’étendant au-delà du mandat 
de l’autorité responsable des nominations.


Quatre des six employés auxquels s’intéressait M. 
Hennessy étaient des agents d’affaires de l’exté-
rieur de Vancouver (M. Evans, M. Ron Owens, M. 
John Ellis et M. Jim Jeffery). Les deux autres qui 
travaillaient aux bureaux de Vancouver (M. Jim 
Fairbrother et M. Jure Kelava) n’étaient pas des 
agents d’affaires.


[60] Dans une lettre datée du 31 décembre 2002, 
M. McGrady a mis en garde M. Hennessy au sujet 
de l’application de l’art. 13 des statuts à M. Evans 
qui, vu ses états de service, avait de très bonnes 
chances d’être considéré comme un employé à 
durée indéterminée. Voici la teneur des conseils 
qu’il a donnés à M. Hennessy :


Whitehorse community where he lived and worked. 
His wife, Barb Evans, worked as a secretary in the 
Whitehorse office with him. They were the only 
employees in that office.


[58] In December 2002, Teamsters Local No. 
31 held an election to elect a new executive. 
During the campaign, Mr. Evans had supported 
the incumbent, Garnet Zimmerman, and actively 
campaigned on his behalf. The election was hard 
fought. Ultimately, the former executive was ousted 
and replaced by a new slate led by Stan Hennessy. 
Mr. Hennessy was elected president on December 
16 and formally took office on January 2, 2003.


[59] On December 23, 2002, Mr. Hennessy met 
with a lawyer, Leo McGrady, Q.C., to discuss the 
possible application of s. 13 of the union’s Bylaws 
to six employees of the Teamsters, all of whom had 
supported the incumbent president in the election. 
Section 13, passed in March 2000, links the term 
of appointment of the business agents to the term of 
the executive which had appointed them and states, 
in part:


“Business Agents and Assistant Business Agents shall 
be appointed and may be removed at will only by the 
appointing authority. . . .” Appointed Business Agents 
cannot be appointed for a period beyond the term of 
office of the appointing authority.


Four of the six employees Mr. Hennessy asked 
about were business agents outside Vancouver (Mr. 
Evans, Ron Owens, John Ellis and Jim Jeffery). 
Two others who worked in the Vancouver offices 
(Jim Fairbrother and Jure Kelava) were not busi-
ness agents.


[60] Mr. McGrady, in a letter dated December 31, 
2002, cautioned Mr. Hennessy about the applica-
tion of s. 13 of the Bylaws to Mr. Evans who, given 
his length of service, was more likely to be found to 
be an indefinite term employee. His advice to Mr. 
Hennessy was as follows:
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[TRADUCTION] Bien que la section locale ait peut-être 
le droit d’adopter le [point de vue selon lequel l’article 
13 s’appliquait aux agents d’affaires et mettait fin à leur 
mandat],  j’ai  des  réserves  sérieuses  sur  leurs  chances 
de succès dans un procès si les représentants d’affaires 
décidaient d’intenter une action. Mes réserves tiennent 
à plusieurs raisons. La formulation de l’article 13 lie la 
durée de la nomination des agents d’affaires à celle du 
mandat de l’autorité responsable des nominations, mais 
cette  formulation figure  pour  la  première  fois  dans  la 
révision du 17 mars 2000 des statuts. J’ai examiné les 
dispositions  pertinentes  des  versions  antérieures  des 
statuts, datées du 22 juillet 1993, du 9 juin 1978, du 21 
novembre 1972 et du 11 janvier 1967. La formulation en 
question y est absente.


Dans les statuts actuels,  il y a l’article 14 qui restreint 
le pouvoir du conseil de direction de  la section  locale 
de  lier  cette  dernière  à  l’égard  des  contrats  de  travail 
personnels  à  la durée de  son mandat. Une disposition 
semblable figure dans la version de 1993. Mais la rédac-
tion  en  est  pour  le moins  ambiguë. Les  tribunaux ont 
invariablement  jugé  qu’il  faut  des  clauses  expresses 
et  claires  pour  priver  un  employé  de  la  protection  de 
la  common  law  en matière  de  préavis  raisonnable  de 
congédiement . . .


En  outre,  il  ne  semble  pas  qu’on  ait  officiellement 
congédié puis réengagé ces employés lors des élections 
pendant  lesquelles  ils  étaient  employés.  Cela  pourrait 
être considéré comme une renonciation à un quelconque 
contrat de travail à durée déterminée.


Pour conclure sur cette question, la section locale peut 
sans doute soutenir qu’il s’agit de contrats à durée déter-
minée,  mais  ce  n’est  pas  la  ligne  de  conduite  que  je 
recommande. Particulièrement en ce qui concerne MM. 
Evans et Owens. Ces deux personnes sont des employés 
de longue date (27 ans [sic] et 26 ans respectivement). 
Les deux ont soit atteint l’âge de la retraite, soit en sont 
très  proches.  Ces  deux  éléments  auraient  une  impor-
tance  considérable  dans  le  cas  où  un  tribunal  devrait 
déterminer s’il s’agissait d’employés à durée déterminée 
ou d’employés à durée indéterminée.


.  .  .


Vous pourriez souhaiter vous fonder au départ sur l’ar-
ticle 13, puis renoncer à cette position dans le cours des 
négociations si  l’une ou  l’autre de ces deux personnes 
revendiquait  de  façon  soutenue  le  statut  d’employé  à 
durée déterminée. [Je souligne.]


[61]  Monsieur  McGrady  a  également  abordé  la 
solution consistant à donner aux agents d’affaires un 


While  the  Local  may  legally  be  entitled  to  take  the 
[position that Section 13 applied to the business agents 
and  ended  their  appointment],  I  have  serious  reserva-
tions about whether  they would be  successful  at  trial, 
if the business representatives chose to sue. There are a 
number of reasons for that opinion. While the language 
of Section 13  ties  the duration of  the business agents’ 
appointment to the duration of the term of office of the 
appointing authority, that language appears for the first 
time in the March 17, 2000 revision of the Bylaws. I have 
examined the relevant provisions in prior version[s] of 
the Bylaws, dated July 22, 1993, June 9, 1978, November 
21, 1972, and January 11, 1967. There is no correspond-
ing language.


There  is  provision  in  the  current  Bylaws,  Section  14 
which limits the authority of the Local executive board 
to bind the Local Union with respect to personal serv-
ice contracts only  for  the  term of  their office. Similar 
language  is  found  in  the  1993  version.  However,  the 
language is at best ambiguous. The courts have consist-
ently  held  that  it  takes  express  and  clear  language  to 
deprive an employee of  the protection of  the common 
law regarding reasonable notice of termination . . . .


In addition, I understand that there has been no formal 
termination  and  renewal  of  these  employees  over  the 
elections during which they have been employed. This 
could be considered as a waiver of any fixed term to the 
contract of employment.


In conclusion on this point, while it is open to the Local 
to  take  the  position  that  they  are  on  fixed  term  con-
tracts, I do not recommend that course. That is particu-
larly so with respect to Messrs Evans and Owens. Both 
of these individuals are long ter[m] employees (27 years 
[sic]  and  26  years  respectively).  Both  are  either  at  or 
very close  to  retirement age. These  two factors would 
carry a great deal of weight in a court’s determination 
of whether these were fixed term employees or indefi-
nite term employees.


.  .  .


You may wish to place reliance on Section 13 as an ini-
tial position, but abandon that position in the course of 
negotiations should either of these two individuals make 
a  sustained claim  to  indefinite  term status.  [Emphasis 
added.]


[61]  Mr. McGrady  also  addressed  the  option  of 
providing the business agents with working notice 
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préavis ou une indemnité de préavis, en suggérant 
que le préavis serait plus économique. Il a recom-
mandé à M. Hennessy qu’on donne aux employés 
une lettre de congédiement simple, rédigée de 
manière à [TRADUCTION] « maximiser les choix de 
la section locale et à réduire au minimum le risque 
de responsabilité », et a proposé le libellé suivant :


[TRADUCTION] Comme vous le savez, un nouveau 
conseil de direction a été élu et est entré en fonction 
aujourd’hui, 2 janvier 2003. Aux termes de l’article 13 
des statuts, votre nomination à titre d’agent d’affaires 
prend fin à cette date.


À titre d’adhérents au régime d’indemnité de départ du 
conseil mixte no 36 des Teamsters, vous avez droit à une 
indemnité de départ substantielle.


Nous sommes par ailleurs disposés à vous rencontrer 
et à discuter avec vous du temps qu’il vous faudra pour 
régler les questions en suspens.


[62] Dans le cas où les Teamsters décideraient de 
donner un préavis aux employés, il conseillait de 
faire figurer dans la lettre le passage suivant :


[TRADUCTION] Nous nous attendons à ce que vous 
demeuriez à votre poste actuel, en continuant à toucher 
le même salaire et les mêmes avantages sociaux durant 
la période de préavis. Nous soulignons d’autre part que 
nous nous attendons à ce que vous accomplissiez vos 
fonctions de la façon normale pendant cette période.


[63] Une fuite a permis à M. Evans et aux autres 
employés visés de prendre connaissance de la lettre 
contenant cette opinion juridique le matin du 2 jan-
vier. Plus tard le même jour, M. Evans a reçu de M. 
Hennessy une lettre l’informant que [TRADUCTION] 
« [a]ux termes de l’art. 13 des statuts », il était 
mis fin à son emploi. En dépit des conseils de M. 
McGrady, la lettre de congédiement ne faisait men-
tion d’aucun préavis. Trois des quatre agents d’af-
faires de l’extérieur de Vancouver ont été congédiés 
de la même manière par M. Hennessy.


[64] Peu après avoir reçu la lettre de congédie-
ment, M. Evans s’est fait dire d’attendre un appel 
téléphonique de M. Hennessy. Ils se sont parlé au 
téléphone en après-midi. M. Hennessy a confirmé 
le congédiement sans faire mention d’un préavis.


[65] Monsieur Evans a immédiatement retenu les 
services d’un avocat, M. Grant Macdonald, c.r. Le 


or pay in lieu of notice, suggesting that working 
notice would be the more economical option. He 
recommended to Mr. Hennessy that the employ-
ees be given a simple termination letter, designed 
to “maximize the Local’s options and to minimize 
its exposure to liability”, and proposed the follow-
ing language:


As you know, a new executive board was elected and 
took office today, January 2, 2003. Pursuant to Section 
13 of the Bylaws your appointment as a Business Agent 
ceases as of this date.


As a member of the Teamsters’ Joint Council No. 36 
Severance Pay Plan, you are entitled to a significant 
severance payment.


In addition, we are prepared to meet and discuss with 
you the time required for you to wind up outstanding 
matters.


[62] He advised that if the Teamsters chose to 
provide the employees with working notice, the fol-
lowing specific language be included:


Our expectation is that you will remain in your cur-
rent position receiving your current wages and ben-
efits during the period of working notice. We should 
also point out that we expect that you will perform your 
duties in the normal course during this period.


[63] The letter containing this legal advice was 
leaked to Mr. Evans and the other targeted employ-
ees on the morning of January 2. Later that same 
day, Mr. Evans received a letter from Mr. Hennessy 
advising him that “[p]ursuant to Section 13 of the 
Bylaws”, his employment was terminated. Despite 
Mr. McGrady’s advice, there was no mention of a 
notice period in the termination letter. Three of the 
four business agents from outside Vancouver were 
fired by Mr. Hennessy in the same manner.


[64] Shortly after receiving the termination letter, 
Mr. Evans was told to stand by for a phone call 
from Mr. Hennessy. The two spoke by phone that 
afternoon. Mr. Hennessy confirmed the termina-
tion, making no mention of a notice period.


[65] Mr. Evans immediately retained counsel, 
Grant Macdonald, Q.C. The next day, January 3, 
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lendemain, le 3 janvier, M. Macdonald a écrit à M. 
Hennessy pour l’informer que M. Evans était dis-
posé à accepter un préavis de 24 mois :


[TRADUCTION] À notre avis, M. Evans a droit, indépen-
damment de l’indemnité de départ, à un préavis raison-
nable de cessation d’emploi.


. . . Comme vous le savez, M. Evans est au service de la 
section locale no 31 des Teamsters depuis 23 ans et demi, 
d’une façon loyale et professionnelle. Indépendamment 
des principes de droit, il mérite mieux qu’un congédie-
ment sans préavis.


Monsieur Evans est disposé à accepter un préavis de 
cessation d’emploi de 24 mois. Il demeure loyal envers 
le syndicat et désireux de représenter les membres de 
celui-ci au Yukon et, pour cette raison, il est tout à fait 
disposé à accepter un préavis et ou une indemnité de 
préavis ou l’un d’eux.


[66] Monsieur McGrady a répondu au nom des 
Teamsters par une lettre datée du 13 janvier, dans 
laquelle il disait que la lettre du 2 janvier de M. 
Hennessy [TRADUCTION] « n’était pas censée 
constituer un congédiement sans préavis. Il s’agis-
sait plutôt de l’avis que la nouvelle direction de la 
section locale est tenue de donner en vertu de l’art. 
13 des statuts. » Aucune période de préavis n’est 
précisée à l’art. 13.


[67] Monsieur McGrady a confirmé que M. Evans  
continuerait à être rémunéré pendant que les 
Teamsters réexamineraient son poste. Dans une 
lettre à M. McGrady datée du 14 janvier, M. 
Macdonald a répondu qu’il était impossible de voir 
dans la lettre du 2 janvier autre chose que le congé-
diement sans préavis de M. Evans. Le même jour, il 
a indiqué qu’aucune action en justice ne serait inten-
tée avant le 20 janvier, pour donner aux Teamsters 
le temps [TRADUCTION] « d’étudier la proposition de 
M. Evans » suivant laquelle il accepterait un préavis 
de 24 mois.


[68] Monsieur Evans a appris ultérieurement que 
le 16 janvier, les Teamsters avaient annulé la lettre 
de congédiement transmise à l’agent d’affaires de 
l’île de Vancouver, M. Owens. Il a aussi appris que 
M. Jeffery, l’agent d’affaires à Prince George, avait 
été réintégré dans son poste avec un préavis de sept 
mois.


Mr. Macdonald wrote to Mr. Hennessy, inform-
ing him that Mr. Evans was prepared to accept 24 
months’ notice of termination:


In our opinion, separate and apart from the severance 
payment, Mr. Evans is entitled to reasonable notice of 
termination of his employment.


. . . As you know, Mr. Evans has served Teamsters Local 
Union No. 31 loyally and professionally for the past 
23½ years. Separate and apart from legal principles, he 
deserves more than termination without notice.


Mr. Evans is prepared to accept 24 months notice of 
termination of his employment. He remains loyal to 
the union and desirous of representing union members 
in the Yukon and, for this reason, is quite prepared to 
accept a combination of working notice and/or pay in 
lieu of notice.


[66] Mr. McGrady responded on behalf of the 
Teamsters by letter on January 13, stating that Mr. 
Hennessy’s letter of January 2 “was not intended 
as a termination without notice. Rather, it was the 
notice the newly-installed Executive of the Local 
is obliged to provide pursuant to Section 13 of the 
Bylaws.” No notice period is stipulated in s. 13.


[67] Mr. McGrady confirmed that Mr. Evans 
would continue to be paid while the Teamsters 
considered its position. Mr. Macdonald, in a letter 
to Mr. McGrady dated January 14, responded that 
the January 2 letter could only be seen as termi-
nating Mr. Evans’ employment without notice. The 
same day, he indicated that no legal action would 
be taken before January 20, in order to give the 
Teamsters time “to consider Mr. Evans’ proposal” 
that he would accept 24 months’ notice.


[68] Mr. Evans subsequently learned that on 
January 16, the Teamsters had rescinded the letter 
of termination for the business agent for Vancouver 
Island, Mr. Owens. He also learned that Mr. Jeffery, 
the business agent in Prince George, was reinstated 
with seven months’ working notice.
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[69] Le 27 janvier 2003, M. Evans a intenté l’ac-
tion pour congédiement injustifié à l’origine du pré-
sent pourvoi.


[70] En mars, les Teamsters ont demandé au cabi-
net d’experts-comptables KPMG d’effectuer une 
vérification au bureau de Whitehorse. M. Evans et 
son épouse, les seuls employés de ce bureau, n’ont 
pas été avisés de la tenue de cette vérification. Le 
juge de première instance a estimé que M. Evans 
s’était senti [TRADUCTION] « menacé et humilié » 
par cette expérience, en particulier parce que les 
vérificateurs ont fait leur travail en se comportant 
comme une [TRADUCTION] « équipe de juricomp-
tables » ([2005] Y.J. No. 106 (QL), 2005 YKSC 71, 
par. 83).


[71] Monsieur Hennessy, M. Evans et leurs avo-
cats se sont rencontrés le 3 avril pour essayer d’arri-
ver à un arrangement, mais en vain. M. Macdonald 
a soutenu vigoureusement, au nom de M. Evans, 
que ce dernier avait droit à un préavis de 24 mois. 
À cela, M. McGrady a répondu ceci :


[TRADUCTION] J’ai pour instruction de dire d’emblée, en 
ce qui concerne vos propos sur la solidité de la cause 
de M. Evans, que mon client conteste énergiquement à 
la fois cette assertion et l’affirmation selon laquelle M. 
Evans aurait droit d’une manière ou d’une autre à 24 mois 
de salaire. Dans le cas où les parties ne parviendraient 
pas à un arrangement, la section locale plaidera vigou-
reusement, à titre de moyen de défense, que M. Evans 
a abandonné son poste sans préavis, ce qui a privé de 
représentation et de services les membres à l’égard des-
quels il était responsable. Nous invoquerons vigoureuse-
ment, aussi, ses autres manquements au contrat de travail, 
décrits dans le reste du paragraphe 8 de la défense.


Monsieur Evans a évoqué la possibilité que son 
épouse soit nommée agent d’affaires à sa place, 
en retour de quoi il ne donnerait pas suite à son 
action judiciaire. Les Teamsters ont alors proposé 
un projet de contrat de travail pour elle. Les parties 
ont été incapables de s’entendre sur les clauses de ce 
contrat.


[72] Le 23 mai, M. McGrady faisait parvenir à M. 
Macdonald une lettre dans laquelle il disait que rien 
ne justifiait la poursuite des négociations et que ses 
clients s’attendaient à ce que M. Evans revienne au 
travail pour une période additionnelle de 19 mois :


[69] On January 27, 2003, Mr. Evans commenced 
this action for wrongful dismissal.


[70] In March, the Teamsters directed KPMG 
Chartered Accountants to perform an audit of the 
Whitehorse office. Mr. Evans and his wife, the only 
employees in that office, were given no notice of 
this audit. The trial judge found that Mr. Evans 
felt “threatened and demeaned” by the experience, 
especially since the auditors acted like a “forensic 
team” in their search ([2005] Y.J. No. 106 (QL), 
2005 YKSC 71, at para. 83).


[71] A settlement meeting was held with Mr. 
Hennessy, Mr. Evans and their respective coun-
sel on April 3. It was unsuccessful. On Mr. Evans’ 
behalf, Mr. Macdonald strongly maintained that 
Mr. Evans was entitled to 24 months’ notice. In 
response, Mr. McGrady replied:


I am instructed to say, at the outset with respect to your 
comments about the strength of Mr. Evans’ case, that 
my client respectfully but emphatically disagrees both 
with the assessment of the case as a strong one, and 
with the suggestion that somehow Mr. Evans is entitled 
to 24 months’ salary. In the event of the parties being 
unable to reach agreement, the Local will vigorously 
pursue its defence that Mr. Evans abandoned his posi-
tion without notice and has left the members, for which 
he was responsible, unrepresented and unserviced. We 
will also vigorously advance the other breaches of his 
employment contract as set out in the balance of para-
graph 8 of the Statement of Defence.


Mr. Evans raised the possibility that his wife be 
appointed business agent in his stead, in return 
for which he would not pursue his lawsuit. The 
Teamsters, in turn, proposed a draft contract of 
employment for her. The parties were unable to 
agree on its terms.


[72] On May 23, Mr. McGrady wrote a letter to 
Mr. Macdonald saying there was no basis for fur-
ther negotiations and that Mr. Evans was expected 
to return to work for an additional 19 months:
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[TRADUCTION] Au nom du syndicat local, nous deman-
dons que M. Evans réintègre son emploi au plus tard 
le 1er juin 2003 [date ultérieurement remplacée par le  
2 juin], pour s’acquitter du reste de sa période de préavis 
de 24 mois. Pour que tout soit bien clair, le préavis est 
d’une durée totale de 24 mois, à compter du 1er janvier 
2003 jusqu’au 31 décembre 2004 inclusivement.


Si M. Evans refuse de reprendre le travail au plus tard le 
1er juin 2003, mon client considérera ce refus comme un 
motif valable et mettra officiellement fin à son emploi, 
sans préavis.


Nous modifierons aussi la [défense] en y ajoutant notam-
ment qu’il a refusé de limiter son préjudice en rejetant 
ce retour au travail. [Je souligne.]


[73] C’était la première fois que les Teamsters 
reconnaissaient que M. Evans avait droit à un préa-
vis de 24 mois, ce qui a amené M. Macdonald à 
répondre à cette lettre au nom de M. Evans en 
demandant ceci :


[TRADUCTION] . . . auriez-vous l’amabilité de fournir 
tout document en possession ou sous le contrôle de la 
section locale no 31 des Teamsters établissant que l’on 
aurait donné à M. Evans un préavis de congédiement de 
24 mois? À notre connaissance, aucun préavis sembla-
ble n’a été donné à M. Evans, aussi sommes-nous quel-
que peu surpris par la teneur de votre lettre.


[74] Le 30 mai, M. Macdonald a écrit à M. 
McGrady :


[TRADUCTION] Auriez-vous l’amabilité d’informer la 
section locale no 31 des Teamsters que si cette dernière 
annule et retire immédiatement la lettre de congédie-
ment datée du 2 janvier 2003, M. Evans réintégrera son 
poste à compter du 2 juin 2003.


Cette demande a été rejetée dans une lettre de M. 
McGrady datée du même jour :


[TRADUCTION] La section locale no 31 n’est pas dispo-
sée à accepter les conditions ou la proposition contenue 
dans votre lettre. Mon client exige que M. Evans se pré-
sente au travail le lundi 2 juin 2003. Il travaillera pen-
dant la période de préavis de 24 mois, soit du 1er janvier 
2003 au 31 décembre 2004. [Je souligne.]


[75] En réponse, M. Macdonald a répété que 
selon lui, on n’avait jamais donné à M. Evans un 
préavis de 24 mois et que, dans les circonstances, 


On behalf of the Local, we request that Mr. Evans return 
to his employment no later than June 1, 2003 [this was 
later changed to June 2], to serve out the balance of his 
notice period of 24 months. To be clear, the total notice 
period is the 24 months from January 1, 2003 until and 
including December 31, 2004.


If Mr. Evans refuses to return no later than June 1, 
2003, my client will treat that refusal as just cause, and 
formally terminate him without notice.


We will also amend the Statement of [Defence] adding 
a claim, amongst others, that he has failed to mitigate 
his loss by rejecting this return to work. [Emphasis 
added.]


[73] This was the first time that the Teamsters 
acknowledged that Mr. Evans was entitled to a 
24-month notice period, causing Mr. Macdonald to 
respond on behalf of Mr. Evans, asking:


. . . would you be so kind as to immediately provide any 
documentation in the possession or control of Teamsters 
Local Union No. 31 evidencing that Mr. Evans was ever 
given 24 months notice of termination of his employ-
ment. We are unaware of such notice being given to Mr. 
Evans so we are somewhat taken aback by your letter.


[74] On May 30, Mr. Macdonald wrote to Mr. 
McGrady:


Would you be so kind as to advise Teamsters Local 
Union No. 31 that if Teamsters Local Union No. 31 
immediately rescinds and withdraws the termination 
letter dated January 2, 2003, Mr. Evans will return to 
his position effective June 2, 2003.


This request was denied in a letter from Mr. 
McGrady on the same day:


Local 31 is not prepared to accept the conditions or the 
proposal that you make in your letter. My client requires 
Mr. Evans to report for work on Monday, June 2, 2003. 
He will be working through the 24-month notice period 
from January 1, 2003 through to December 31, 2004. 
[Emphasis added.]


[75] In reply, Mr. Macdonald reiterated his 
position that Mr. Evans had never been given 24 
months’ notice and that, in the circumstances, “he 
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[TRADUCTION] « on ne saurait s’attendre rationnel-
lement à ce qu’il réponde positivement à la direc-
tive de retour au travail donnée par votre client ».


[76] Monsieur Evans ne s’étant pas présenté au 
travail le 2 juin 2003, les Teamsters ont envoyé le 
jour même à M. Macdonald une lettre faisant état 
du congédiement motivé de M. Evans. Il était indi-
qué dans cette lettre que [TRADUCTION] « [l]e motif 
immédiat [du congédiement] réside dans le fait 
qu’il est absent sans autorisation et qu’il est coupa-
ble d’insubordination. »


[77] Le 3 juin, les Teamsters affichaient un avis 
informant leurs membres qu’ils acceptaient les can-
didatures au poste de représentant d’affaires dans 
le territoire du Yukon.


Historique des procédures


[78] Le 11 mars 2004, le juge Veale a déclaré, 
dans une ordonnance préalable au procès, que les 
Teamsters avaient congédié M. Evans le 2 janvier 
2003.


[79] Le procès s’est déroulé devant le juge Gower 
de la Cour suprême du Yukon. Il a conclu que M. 
Evans avait été congédié sans préavis, et donc de 
manière injustifiée, le 2 janvier 2003.


[80] Au procès, les Teamsters ont fait valoir que 
l’appel téléphonique de M. Hennessy à M. Evans le 
2 janvier avait pour objet de négocier une période 
de préavis. Cet argument a été rejeté fermement par 
le juge Gower qui a conclu que, lors de cet appel, 
M. Hennessy avait l’intention de continuer à invo-
quer l’art. 13 des statuts pour justifier le congédie-
ment sans préavis de M. Evans ce jour-là.


[81] Les Teamsters ont aussi fait valoir que M. 
Evans avait reçu un préavis de 24 mois, y compris 
les 5 mois d’indemnité de préavis pendant que les 
parties négociaient, et un préavis de 19 mois com-
mençant le 2 juin. Ils ont également soutenu qu’il 
était [TRADUCTION] « tout à fait déraisonnable » de 
la part de M. Evans de refuser l’offre faite dans la 
lettre du 23 mai. Il avait ainsi omis de prendre des 
mesures raisonnables pour limiter son préjudice.


cannot rationally be expected to respond positively 
to your client’s directive to return to work”.


[76] When Mr. Evans failed to come to work on 
June 2, 2003, the Teamsters sent Mr. Macdonald 
a letter the same day, purporting to terminate Mr. 
Evans for cause. The letter stated: “The immediate 
cause [for dismissal] is the fact that he is AWOL, 
and guilty of insubordination.”


[77] On June 3, the Teamsters posted a notice to 
its members that it was accepting applications for 
the position of business representative in the Yukon 
Territory.


Prior Proceedings


[78] On March 11, 2004, Veale J. made a pre-trial 
order declaring that Mr. Evans’ employment was 
terminated by the Teamsters on January 2, 2003.


[79] The trial took place before Gower J. of the 
Yukon Territory Supreme Court. He found that Mr. 
Evans was dismissed without notice, and, there-
fore, wrongfully, on January 2, 2003.


[80] At trial, the Teamsters argued that the pur-
pose of Mr. Hennessy’s phone call to Mr. Evans 
on January 2 was to negotiate a period of work-
ing notice. That argument was firmly rejected 
by Gower J., who concluded that Mr. Hennessy’s 
intention during that call was to continue to rely on 
s. 13 of the Bylaws as authority for terminating Mr. 
Evans that day without notice.


[81] The Teamsters also argued that Mr. Evans 
had received 24 months’ working notice, includ-
ing the 5 months of pay in lieu of notice while the 
parties were negotiating, and 19 months’ work-
ing notice commencing June 2. They also submit-
ted that it was “completely unreasonable” for Mr. 
Evans to refuse the offer made in the letter of May 
23. In so doing, he failed to take reasonable steps to 
mitigate his damages.
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[82] Le juge Gower a également rejeté catégori-
quement cette thèse. Selon lui, la lettre du 23 mai 
[TRADUCTION] « ne pouvait absolument pas être 
interprétée comme une offre de réengagement ». 
Il s’agissait plutôt pour lui d’une [TRADUCTION] 
« exigence qui, si elle était refusée, entraînerait le 
congédiement de M. Evans » (par. 81). Il a jugé qu’il 
n’était pas déraisonnable de la part de M. Evans de 
dire qu’il retournerait au travail si la lettre de congé-
diement était annulée, puisqu’il savait que la lettre 
de congédiement de M. Owens avait été annulée.


[83] Il a également jugé raisonnable le refus de 
M. Evans de se plier à l’exigence des Teamsters 
concernant son retour au travail le 2 juin. Il a invo-
qué neuf raisons pour justifier cette conclusion :


[TRADUCTION]


1. Du point de vue subjectif de M. Evans, il avait été 
« traité comme un chien » par M. Hennessy lorsque 
ce dernier l’a congédié sans motif valable ni préavis 
le 2 janvier.


2. Monsieur Evans savait aussi, ayant eu l’occasion 
d’examiner l’opinion juridique de M. McGrady 
datée du 31 décembre 2002, qu’il s’agissait d’une 
ligne de conduite délibérée de la part du syndicat.


3. Lorsque M. Hennessy a téléphoné à M. Evans pour 
discuter de l’affaire, il n’a fait aucune mention d’un 
préavis ou d’une indemnité de préavis. Le seul 
compromis auquel s’est montré disposé M. Hennessy, 
selon ma conclusion — et encore, ce n’était pas 
clair — a plutôt consisté à mentionner la possibilité 
de réengager M. Evans pour une durée déterminée.


4. En mars 2003, le syndicat a envoyé des experts-
comptables de KPMG procéder à une vérification au 
bureau de Whitehorse, sans en avoir aucunement avisé 
M. Evans au préalable. Même si la preuve présentée 
par le syndicat indiquait que cette vérification portait 
strictement sur des questions relatives à la gestion de 
l’immeuble du syndicat, il semble que les vérificateurs 
aient plutôt agi comme une équipe de juricomptables 
se livrant à la recherche et à la saisie systématique de 
documents. On peut comprendre que M. Evans se 
soit senti menacé et humilié par la vérification, et ses 
craintes à cet égard ont certainement été exacerbées 
par le fait que les lettres de M. McGrady datées des 
3 avril, 5 mai et 23 mai 2003 commençaient toutes 
par une mention indiquant qu’elles concernaient le 
« rapport de KPMG ».


[82] Gower J. also categorically rejected this 
submission. He found that the letter of May 23 
was “entirely incapable of being interpreted as an 
offer of re-employment”. Rather, he found it to be 
a “demand which, if refused, would result in Mr. 
Evans’ termination” (para. 81). He held that it was 
not an unreasonable position for Mr. Evans to return 
to work if his termination letter was rescinded, 
based on Mr. Evans’ knowledge that the termina-
tion letter of Mr. Owens was rescinded.


[83] He also found that it was reasonable for Mr. 
Evans to refuse the Teamsters’ demand to return to 
work on June 2. He gave nine reasons for this con-
clusion:


1. From Mr. Evans’ subjective perspective, he had 
been “treated like a dog” by Mr. Hennessy when 
he was terminated without cause or notice on Janu-
ary 2nd.


2. Mr. Evans also knew, from the opportunity to 
review Mr. McGrady’s legal opinion of December 
31, 2002, that this was a planned and deliberate 
course of action by the Union.


3. When Mr. Hennessy called Mr. Evans on the tel-
ephone to discuss the matter, he made no mention 
whatsoever about working notice or pay in lieu of 
notice. Rather, as I have found, the only accom-
modation Mr. Hennessy was prepared to make, and 
even that was less than clear, was to mention the 
possibility of re-hiring Mr. Evans for a renewed 
fixed term of employment.


4. In March 2003, the Union sent in KPMG Chartered 
Accountants to perform an audit of the Whitehorse 
office without any prior notice whatsoever to Mr. 
Evans. Although the Union’s evidence was that 
this was done strictly for the purpose of assessing 
property management issues relating to the Union’s 
office building, it appears as though the auditors 
acted more like a forensic team in their comprehen-
sive search and seizure of documents. Understand-
ably, Mr. Evans felt threatened and demeaned by the 
audit and his concerns in that regard were no doubt 
exacerbated by the fact that Mr. McGrady’s letters 
of April 3rd, May 5th and May 23rd, 2003 were all 
prefaced as regarding the “KPMG Report”.
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5. Le collègue de M. Evans occupant le poste d’agent 
d’affaires à Prince George, Jim Jeffery, qui avait lui 
aussi été congédié le 2 janvier 2003, a été réintégré 
dans son poste le 15 janvier avec un préavis de sept 
mois. Il a cependant été congédié pour un motif 
valable par la suite et il a téléphoné à M. Evans pour 
l’informer de ce qui lui arrivait.


6. Par ailleurs, un autre collègue de M. Evans exerçant les 
fonctions d’agent d’affaires, Ron Owens, également 
congédié le 2 janvier 2003, avait été réintégré dans 
son poste le 16 janvier et sa lettre de congédiement 
avait été annulée. M. Evans ne comprenait pas du tout 
pourquoi il était traité différemment de M. Owens. 
On peut donc comprendre qu’il ait supposé le pire 
quant aux intentions du syndicat à son endroit.


7. D’après le témoignage de M. Evans, il était bien 
connu à Whitehorse qu’il avait été congédié par le 
syndicat. Par conséquent, ce n’était pas sans raison 
que M. Evans croyait qu’il ne jouirait plus du respect 
des employeurs et qu’il ne serait pas en mesure 
d’exercer efficacement la fonction d’agent d’affaires.


8. Il y avait également le témoignage de Jim Fairbrother, 
le répartiteur du syndicat au bureau de Vancouver, 
selon lequel il s’est senti ostracisé après l’élection des 
nouveaux dirigeants pour avoir auparavant appuyé 
le président sortant, M. Zimmerman. Il estimait 
que la situation au bureau de Vancouver était « très 
mauvaise » et il trouvait difficile de travailler 
dans de telles conditions. M. Fairbrother était en 
outre d’avis que M. Hennessy et M. Peterson, le 
secrétaire-trésorier nouvellement élu, vouaient tous 
deux « une haine absolue » aux agents d’affaires 
nommés. Finalement, lorsque M. Fairbrother a 
appris le congédiement de M. Evans, il a téléphoné 
à ce dernier pour lui raconter ce qui se passait au 
bureau de Vancouver. L’avocat du syndicat a soutenu 
que, considérées objectivement, les plaintes de M. 
Fairbrother quant au mauvais traitement dont il aurait 
fait l’objet au bureau de Vancouver étaient exagérées 
et sans fondement. C’est possible, mais M. Evans 
n’avait aucune raison de le savoir lorsqu’il a reçu 
cette information de M. Fairbrother. Il n’était donc 
pas déraisonnable de la part de M. Evans de prendre 
cette information en considération lorsqu’il lui a 
fallu décider s’il pouvait continuer à travailler pour le 
syndicat à la lumière de l’ensemble des circonstances.


9. En outre, le président sortant, M. Garnet Zimmerman, 
a témoigné que la campagne en vue des élections 
de décembre 2002 avait été âprement disputée et 
difficile. Lors de son interrogatoire principal, il a 
déclaré :


5. Mr. Evans’ fellow business agent in Prince George, 
Jim Jeffery, who had also been terminated on Janu-
ary 2, 2003, was re-instated effective January 15th 
with seven months working notice. However, he 
was subsequently terminated for cause and he tel-
ephoned Mr. Evans to inform him of this turn of 
events.


6. On the other hand, another of Mr. Evans fellow 
business agents, Ron Owens, who was also ter-
minated on January 2, 2003, had been re-instated 
effective January 16th and his termination letter 
had been rescinded. Mr. Evans could not fathom 
why he was being treated differently from Mr. 
Owens. Thus, it is understandable that he would 
have assumed the worst about the Union’s motives 
towards him.


7. There is evidence from Mr. Evans that it was well 
known in Whitehorse that he had been terminated 
by the Union. Consequently, Mr. Evans’ belief that 
he would no longer have the respect of employers 
and would not be able to perform effectively as a 
business agent was not without foundation.


8. There was also evidence from Jim Fairbrother, 
the Union’s dispatcher in the Vancouver office, 
that after the election of the new executive, he felt 
ostracized because he had previously supported 
the outgoing president, Mr. Zimmerman. He felt 
the conditions in the Vancouver officer were “quite 
bad” and that he found it difficult to work under 
those conditions. Further, Mr. Fairbrother was of 
the view that Mr. Hennessy and Mr. Peterson, the 
newly elected secretary treasurer, both had “an 
absolute hatred” towards the appointed business 
agents. Finally, after Mr. Fairbrother learned that 
Mr. Evans had been terminated, he telephoned him 
and talked to him about what was happening in the 
Vancouver office. The Union’s counsel argued that, 
viewed objectively, Mr. Fairbrother’s complaints 
about being treated badly in the Vancouver office 
were over-stated and without foundation. While 
that may be, there is no reason that Mr. Evans 
should have known that at the time he received 
this information from Mr. Fairbrother. Therefore, 
it was not unreasonable for Mr. Evans to consider 
this information and rely upon it as part of his 
overall assessment of whether he could continue to 
work with the Union in all of the circumstances.


9. Further, the outgoing president, Garnet Zimmer-
man, testified that the campaign prior to the elec-
tion in December 2002 had been hard fought and 
difficult. In direct examination he said:
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« . . . La politique, chez les Teamsters, est rude 
dans le meilleur des cas, mais ces élections-là se 
sont déroulées dans un climat d’antagonisme -- je 
dirais de méchanceté. Elles n’ont certainement pas 
été conduites de la façon la plus propre, je dirais, 
quant à notre opposition. Je pense qu’ils ont eu 
recours à tous les trucs possibles, et ils ont fini par 
l’emporter ».


On a demandé à M. Hennessy, lors du contre-
interrogatoire, si l’élection avait été « âprement dispu-
tée ». Il a répondu : « Ç’a été des élections difficiles, en 
effet », et a ajouté que lui et M. Zimmerman n’avaient 
plus vraiment envie de s’adresser la parole par la suite. 
M. Evans avait appuyé M. Zimmerman lors de la cam-
pagne électorale, et les deux se sont parlé au téléphone 
au sujet du congédiement de M. Evans. M. Evans était 
au courant de l’antagonisme qui avait marqué les élec-
tions et il n’était pas déraisonnable de sa part de tenir 
compte de ce fait lorsqu’il lui a fallu décider s’il devait 
recommencer à travailler pour le syndicat. [par. 83]


[84] Le juge Gower a conclu que, dans ces circons-
tances, les Teamsters n’avaient pas établi, comme il 
leur incombait, que M. Evans avait agi d’une façon 
déraisonnable en refusant de reprendre son poste. Il 
a établi une distinction avec les décisions invoquées 
par les Teamsters — selon lesquelles le refus d’un 
employé d’accepter de travailler pour l’employeur 
qui l’a congédié peut constituer un refus de limiter 
son préjudice — au motif qu’il s’agissait de congé-
diements déguisés. En citant Cox c. Robertson 
(1999), 69 B.C.L.R. (3d) 65, 1999 BCCA 640, il a 
déclaré que dans les causes de congédiement injus-
tifié, on conclura rarement que l’obligation de limi-
ter le préjudice suppose un retour de l’ex-employé 
à son ancien poste. Dans la plupart des cas, a-t-il 
précisé, la relation est si détériorée qu’une personne 
raisonnable ne s’attendrait pas à voir les parties tra-
vailler ensemble de nouveau dans l’harmonie. On 
ne peut exiger des employés qu’ils retournent tra-
vailler dans [TRADUCTION] « un climat d’hostilité, 
de gêne ou d’humiliation » (Farquhar c. Butler 
Brothers Supplies Ltd. (1988), 23 B.C.L.R. (2d) 89 
(C.A.), p. 94).


[85] Le juge Gower a aussi rejeté l’argument des 
Teamsters suivant lequel M. Evans, en exigeant 
sa réintégration, tentait d’obtenir un préavis de 
29 mois; autrement dit, qu’il demandait sa réinté-
gration afin d’obtenir un préavis de congédiement 


“. . . Teamster politics are tough at the best of 
times, but this was a fairly contentious -- I think 
it was nasty election. It certainly wasn’t run on the 
cleanest fronts, I will say, with our opposition. I 
think that they used every trick in the book that 
they could and ultimately were successful in it”.


Mr. Hennessy was asked in cross-examination whether 
the election was “bitterly contested”. He replied, “It 
was a hard worked election, yes”, and that he and 
Mr. Zimmerman were not really on speaking terms 
afterwards. Mr. Evans had been a supporter of Mr. 
Zimmerman during the campaign and the two spoke 
over the telephone about the issue of Mr. Evans’ termi-
nation. Mr. Evans was aware of the contentious nature 
of the election and it was not unreasonable for him to 
factor this into his consideration of whether to return to 
the Union’s employment. [para. 83]


[84] Gower J. concluded that in these circum-
stances, the Teamsters had not satisfied their 
burden of showing that Mr. Evans acted unreason-
ably in refusing to come back to his former work-
place. He distinguished those cases relied on by the 
Teamsters — holding that an employee’s failure 
to accept work with the employer who terminated 
him may constitute a failure to mitigate — on the 
basis that they were constructive dismissals. Citing 
Cox v. Robertson (1999), 69 B.C.L.R. (3d) 65, 1999 
BCCA 640, he concluded that in cases of wrong-
ful dismissal, it would be rare to find that the duty 
to mitigate requires a return to the former work-
place. In most cases, he observed, the relationship 
is so frayed that no reasonable person would expect 
the parties to work together again harmoniously. 
Employees cannot be required to return to “an 
atmosphere of hostility, embarrassment or humili-
ation” (Farquhar v. Butler Brothers Supplies Ltd. 
(1988), 23 B.C.L.R. (2d) 89 (C.A.), at p. 94).


[85] Gower J. also rejected the Teamsters’ argu-
ment that by demanding reinstatement, Mr. Evans 
was attempting to obtain 29 months’ notice; that 
is, that he was requesting reinstatement in order to 
get 24 months’ notice of termination in addition to 
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de 24 mois en plus des mois pendant lesquels il 
avait été rémunéré alors que les négociations se 
déroulaient. Il a conclu que ce qui motivait véri-
tablement M. Evans n’était pas le désir d’avoir un 
[TRADUCTION] « préavis plus long » (par. 99), mais 
celui d’être traité de la même manière que son col-
lègue, l’agent d’affaires Ron Owens, dont la lettre 
de congédiement avait été annulée en janvier. De 
toute façon, il a conclu qu’il était [TRADUCTION] 
« très improbable que M. Evans aurait pu faire 
valoir avec succès qu’il avait droit à une période 
additionnelle de préavis de 24 mois . . . surtout 
lorsque les deux parties s’entendent pour dire qu’un 
préavis de 24 mois, peu importe qu’il soit constitué 
d’un préavis et d’une indemnité de préavis, est le 
maximum probable dans de telles circonstances »  
(par. 98 (en italique dans l’original)).


[86] Le juge Gower, tout en disant n’être 
[TRADUCTION] « pas particulièrement impres-
sionné » par les efforts de M. Evans pour trou-
ver un autre emploi, a estimé que les Teamsters 
n’avaient pas établi, comme il leur incombait, que 
[TRADUCTION] « non seulement M. Evans n’a pas 
fait d’efforts raisonnables pour trouver un emploi, 
mais [que] s’il l’avait fait, il aurait vraisembla-
blement trouvé un autre emploi comparable au 
Yukon » (par. 67). Il a par conséquent conclu que 
M. Evans avait droit à un préavis de 22 mois et 
lui a accordé 100 008,79 $ en dommages-intérêts, 
somme correspondant au salaire et aux indemnités 
qui lui étaient dus.


[87] Cette décision a été infirmée en appel par la 
Cour d’appel du Yukon ((2006), 231 B.C.A.C. 19, 
2006 YKCA 14). Soulignant les conclusions de fait 
du juge Gower selon lesquelles M. Evans n’était pas 
qualifié pour exercer d’autres emplois à Whitehorse 
et ses efforts pour trouver un autre emploi n’étaient 
pas très impressionnants, la Cour d’appel en a inféré 
que [TRADUCTION] « M. Evans savait que la seule 
façon dont il pouvait s’acquitter de cette obliga-
tion [de limiter son préjudice] était de retourner tra-
vailler pour son ancien employeur » (par. 31). Elle a 
conclu que la lettre du 23 mai indiquait clairement 
à M. Evans — ce qu’il a du reste compris — qu’un 
poste lui était offert et qu’il serait payé pendant deux 
ans à partir du 2 janvier 2003. La Cour d’appel a 


the months he was paid while the negotiations were 
taking place. He found that Mr. Evans’ true moti-
vation was not a desire for a “longer notice period” 
(para. 99), but to be treated the same way as his 
fellow business agent, Ron Owens, whose letter of 
termination had been rescinded in January. In any 
event, he found it “highly unlikely that Mr. Evans 
would have been able to successfully argue for an 
additional period of 24 months notice . . . espe-
cially so when both parties agree that 24 months 
notice, regardless of whether it is a combination of 
working notice or pay in lieu, is the probable maxi-
mum in these circumstances” (para. 98 (emphasis 
in original)).


[86] Gower J., while not “particularly impressed” 
with Mr. Evans’ efforts to get alternate employment, 
found that the Teamsters had not discharged their 
burden of showing that “not only did Mr. Evans fail 
to make reasonable efforts to find work, but that 
had he done so, he likely would have found compa-
rable alternative employment in the Yukon” (para. 
67). As a result, he held that Mr. Evans was entitled 
to 22 months’ notice, and awarded him $100,008.79 
in damages, representing the salary and allowances 
owed to him.


[87] This decision was overturned on appeal by 
the Yukon Court of Appeal ((2006), 231 B.C.A.C. 
19, 2006 YKCA 14). Emphasizing Gower J.’s fac-
tual findings that Mr. Evans was not qualified for 
other jobs in Whitehorse and that his efforts to find 
alternative employment were less than impressive, 
the Court of Appeal drew the inference that “Mr. 
Evans knew that a return to his previous employer 
was the only way he had to fulfil this obligation [to 
mitigate his damages]” (para. 31). It concluded that 
the letter of May 23 made it clear to Mr. Evans, and 
Mr. Evans understood, that there was a job open to 
him, and that he would be paid for two years from 
January 2, 2003. In those circumstances, the Court 
of Appeal found Gower J.’s finding that there was 
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estimé que, vu ces circonstances, la conclusion du 
juge Gower quant à l’absence d’une véritable offre 
de réengagement était [TRADUCTION] « clairement 
erronée ».


[88] Le juge Gower avait aussi fait une erreur, 
selon la Cour d’appel, en appliquant un cri-
tère [TRADUCTION] « purement subjectif » pour 
conclure que les [TRADUCTION] « craintes » de M. 
Evans n’étaient pas sans fondement (par. 47). Selon 
elle, le refus de M. Evans de retourner au travail 
était objectivement déraisonnable :


 [TRADUCTION] La preuve ne permet pas de conclure 
que la situation de M. Evans, considérée objectivement, 
justifiait son refus de reprendre son emploi auprès du 
syndicat. [par. 57]


[89] La Cour d’appel n’était pas non plus d’accord 
avec le juge Gower pour conclure que, pour l’ap-
préciation de l’obligation de limiter le préjudice, 
il fallait distinguer les congédiements injustifiés 
et les congédiements déguisés. Elle ne souscrivait 
pas, en particulier, à la conclusion suivant laquelle 
l’employé victime d’un congédiement injustifié 
sera rarement tenu de retourner travailler pour son 
ancien employeur afin de limiter son préjudice, 
estimant plutôt que [TRADUCTION] « [l]orsque les 
faits de l’espèce, considérés objectivement, le justi-
fient, c’est précisément ce qu’exige la limitation du 
préjudice » (par. 52).


[90] Malgré les conclusions contraires explicites 
du juge de première instance, la Cour d’appel a éga-
lement vu, dans la demande de M. Evans concernant 
sa réintégration à titre d’employé à durée indétermi-
née, une attente déraisonnable visant à lui donner 
la possibilité de faire passer à 29 mois la durée de 
son préavis. En déclarant qu’il n’était pas loisible au 
juge de première instance [TRADUCTION] « de ne 
pas conclure qu’il était déraisonnable de la part de 
M. Evans de refuser l’offre », la Cour d’appel est 
arrivée à la conclusion que M. Evans [TRADUCTION] 
« aurait dû retourner travailler pour le syndicat peu 
après son congédiement le 2 janvier 2003 » (par. 55 
et 59). Parce que [TRADUCTION] « M. Evans n’avait 
pas agi d’une manière raisonnable quant à l’offre 
du syndicat », la Cour d’appel a annulé en totalité 
les dommages-intérêts qui lui avaient été accordés  
(par. 59).


no genuine offer of re-employment to be “clearly 
wrong”.


[88] The Court of Appeal found that Gower J. 
had also erred in applying a “purely subjective” test 
when he concluded that Mr. Evans’ “fears” were 
not without foundation (para. 47). In its view, Mr. 
Evans’ refusal to return to work was objectively 
unreasonable:


 The evidence does not support the conclusion that 
Mr. Evans’ circumstances, viewed objectively, justi-
fied his refusal to resume employment with the union. 
[para. 57]


[89] Nor did the Court of Appeal agree with 
Gower J.’s conclusion that there was a distinction 
between wrongful and constructive dismissals in 
assessing the duty to mitigate. In particular, it disa-
greed with the conclusion that in the case of wrong-
ful dismissals, employees will rarely be required to 
return to their former employers to mitigate dam-
ages, concluding instead: “Where the facts of the 
case, viewed objectively, warrant it, mitigation 
requires just that” (para. 52).


[90] Notwithstanding the trial judge’s express 
findings to the contrary, the Court of Appeal 
also concluded that Mr. Evans’ demand that he 
be reinstated as an indefinite term employee was 
an unreasonable expectation designed to give Mr. 
Evans the opportunity to extend his notice period 
to 29 months. Stating that it was not open to the 
trial judge “to find other than that it was unreason-
able for Mr. Evans to refuse the offer”, the Court 
of Appeal concluded that Mr. Evans “should have 
returned to employment for the union shortly after 
his termination on 2 January 2003” (paras. 55 and 
59). Because “Mr. Evans failed to act reasonably 
with respect to the job offer made to him by the 
union”, the damages award was set aside in its 
entirety (para. 59).
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Analyse


[91] La question à trancher dans le présent pour-
voi concerne essentiellement la conclusion du juge 
de première instance selon laquelle il n’était pas 
déraisonnable de la part de M. Evans de refuser de 
retourner au travail le 2 juin. Il s’agit en particu-
lier de déterminer si sa décision de ne pas le faire 
constituait de sa part un refus de prendre des mesu-
res raisonnables pour limiter son préjudice.


[92] La décision de la Cour d’appel a eu pour 
résultat, selon moi, de permettre aux Teamsters de 
transformer unilatéralement la façon illicite dont 
ils ont traité M. Evans le 2 janvier, qui lui donnait 
droit à un préavis d’une durée considérable, en un 
congédiement légal, le 2 juin, qui ne lui donnait 
droit à aucun préavis. Avec égards, cela à mon avis 
va à l’encontre non seulement des règles de droit 
relatives au congédiement injustifié, mais aussi des 
conclusions de fait du juge de première instance.


[93] Notre Cour a reconnu que les contrats de 
travail forment un sous-ensemble tout à fait parti-
culier de contrats, caractérisé par un déséquilibre 
inhérent dans le pouvoir de négociation qui rend 
inappropriée l’acceptation en bloc et sans réserve 
des principes du droit des contrats (Wallace c. 
United Grain Growers Ltd., [1997] 3 R.C.S. 701; 
Machtinger c. HOJ Industries Ltd., [1992] 1 R.C.S. 
986). La professeure Judy Fudge a bien expliqué ce 
caractère tout à fait particulier des contrats de tra-
vail :


[TRADUCTION] Tant la nature de la relation d’emploi, 
à savoir les droits et les obligations qui la définis-
sent, que la nature de ce qui est vendu, soit la capa-
cité humaine de travail, créent des pressions difficiles 
à circonscrire dans les limites conceptuelles du contrat. 
Historiquement, le contrat de travail est issu du droit 
relatif à la relation de commettant à préposé et il en 
est imprégné. La relation d’emploi est une relation asy-
métrique dans laquelle l’employé cède implicitement 
une autorité à l’employeur. L’inégalité n’est pas sim-
plement une question de pouvoir de négociation; une 
caractéristique institutionnelle essentielle de la relation 
d’emploi consiste dans le fait que l’employeur jouit d’un 
droit de contrôle unilatéral et résiduel, tandis que l’em-
ployé a une obligation d’obéissance indéfinie. En outre, 
les concepts du droit des contrats doivent être adaptés 


Analysis


[91] The issue in this appeal centres on the trial 
judge’s conclusion that it was not unreasonable for 
Mr. Evans to refuse to return to work on June 2. In 
particular, the issue is whether the decision not to 
return to work constitutes a failure by Mr. Evans to 
take reasonable steps to mitigate his damages.


[92] In my view, the result of the Court of 
Appeal’s decision is that the Teamsters have been 
permitted to unilaterally transform their unlawful 
treatment of Mr. Evans on January 2, which had 
entitled him to a considerable period of notice, into 
a lawful dismissal on June 2 which entitled him to 
no notice. With respect, this flies in the face not 
only of the law of wrongful dismissal, but also of 
the trial judge’s factual findings.


[93] This Court has recognized employment con-
tracts as a unique subset of contracts marked by an 
inherent imbalance of bargaining power, making 
the wholesale, uncritical acceptance of princi-
ples from contract law inappropriate (Wallace v. 
United Grain Growers Ltd., [1997] 3 S.C.R. 701; 
Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 
986). The uniqueness of employment contracts was 
well explained by Professor Judy Fudge as follows:


Both the nature of the employment relationship, that is, 
the rights and duties that define it, and the nature of 
the commodity sold, which is the human capacity to 
work, create pressures that are hard to contain within 
the conceptual boundaries of contract. Historically, the 
employment contract emerged out of, and was infused 
with, master and servant law. Employment is an asym-
metrical relationship in which the employee implicitly 
cedes authority to the employer. Inequality is not just 
a question of bargaining power; it is an essential insti-
tutional feature of employment that the employer has a 
unilateral and residual right of control and the employee 
has an open-ended duty of obedience. Moreover, con-
cepts of contract law must accommodate the distinctive 
object of the exchange in employment — the capacity 
of human beings to labour. In a liberal society, human 
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à l’objet distinctif de l’échange dans la relation d’em-
ploi — la capacité de travail des êtres humains. Dans 
une société libérale, les êtres humains doivent être trai-
tés avec dignité et respect. L’employé est à la fois le 
sujet et l’objet du contrat de travail, si bien que la rela-
tion d’emploi contribue à définir la valeur personnelle 
de l’employé.


(Judy Fudge, « The Limits of Good Faith in the 
Contract of Employment : From Addis to Vorvis 
to Wallace and Back Again? » (2007), 32 Queen’s 
L.J. 529, p. 530)


[94] Étant donné le déséquilibre inhérent dans 
le pouvoir de négociation, le rôle central du tra-
vail dans le sentiment d’identité de l’individu et la 
reconnaissance du fait que « [l]e moment où il y 
a rupture de la relation entre l’employeur et l’em-
ployé est celui où l’employé est le plus vulnérable 
et a donc le plus besoin de protection », notre Cour 
a voulu « encourager les comportements qui rédui-
sent au minimum le préjudice et le bouleverse-
ment (tant économique que personnel) » inhérents 
à la cessation d’emploi (Wallace, le juge Iacobucci, 
par. 95).


[95] Le droit a pour cette raison imposé une 
« obligation implicite du contrat de travail de donner 
un préavis raisonnable de l’intention de mettre fin 
à la relation employeur-employé (ou de verser un 
salaire tenant lieu de préavis) en l’absence d’un 
motif valable de congédiement » (Wallace, la juge 
McLachlin, par. 115). Ce préavis raisonnable vise 
à [TRADUCTION] « amortir le choc du chômage » 
(G. England, « Recent Developments in the Law 
of the Employment Contract : Continuing Tension 
Between the Rights Paradigm and the Efficiency 
Paradigm » (1994-1995), 20 Queen’s L.J. 557, 
p. 599).


[96] Selon les motifs des juges majoritaires de 
notre Cour, il y aurait « peu de différence en pra-
tique » entre le fait de congédier un employé en lui 
donnant un préavis et le fait de le congédier sans 
préavis mais de lui offrir par la suite de le réengager 
pour une période qui aurait constitué un préavis rai-
sonnable (par. 29). En avançant qu’il est « absurde 
[. . .] de dire que le maintien de cette relation est 
acceptable lorsqu’il est qualifié de “préavis” mais ne 


beings are to be treated with dignity and respect. The 
employee is both the subject and object of the employ-
ment contract, with the result that the employment 
relationship helps to define an individual employee’s 
self-worth.


(Judy Fudge, “The Limits of Good Faith in the 
Contract of Employment: From Addis to Vorvis to 
Wallace and Back Again?” (2007), 32 Queen’s L.J. 
529, at p. 530)


[94] Because of the inherent imbalance in bar-
gaining power, the central role that work plays in 
the individual’s sense of identity, and the recogni-
tion that “[t]he point at which the employment rela-
tionship ruptures is the time when the employee is 
most vulnerable and hence, most in need of protec-
tion”, this Court has sought to “encourage conduct 
that minimizes the damage and dislocation (both 
economic and personal)” inherent in the termina-
tion of employment (Wallace, per Iacobucci J., at 
para. 95).


[95] The law has, accordingly, imposed “an 
implied obligation in the employment contract to 
give reasonable notice of an intention to termi-
nate the relationship (or pay in lieu thereof) in the 
absence of just cause for dismissal” (Wallace, per 
McLachlin J., at para. 115). This period of reason-
able notice aims to “cushion the blow of unem-
ployment” (G. England, “Recent Developments in 
the Law of the Employment Contract: Continuing 
Tension Between the Rights Paradigm and the 
Efficiency Paradigm” (1994-95), 20 Queen’s L.J. 
557, p. 599).


[96] The majority’s reasons in this Court suggest 
that there is “little practical difference” between 
terminating an employee by giving notice and dis-
missing an employee without notice but later offer-
ing re-employment for a period of time that would 
have constituted reasonable notice (para. 29). In 
suggesting that it is “nonsensical to say that when 
this ongoing relationship is termed ‘working notice’ 
it is acceptable but when it is termed ‘mitigation’ it 
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l’est pas lorsqu’il est qualifié de “limitation du pré-
judice” », j’estime avec égards que la majorité modi-
fie fondamentalement les obligations de l’employeur 
au moment du congédiement, et elle semble retirer à 
l’employé une protection cruciale à un moment où, 
comme l’a souligné la Cour dans Wallace, « l’em-
ployé est le plus vulnérable » (par. 95).


[97] La limitation du préjudice est un principe du 
droit des contrats qui a été repris dans le contexte 
du contrat de travail (Wells c. Terre-Neuve, [1999] 
3 R.C.S. 199, par. 65). Le professeur Waddams s’est 
penché sur le fondement de la règle de la limita-
tion du préjudice dans son ouvrage The Law of 
Damages (feuilles mobiles) :


 [TRADUCTION] Un demandeur n’a pas le droit d’ob-
tenir une indemnisation à l’égard d’une perte qu’il aurait 
pu éviter en prenant des mesures raisonnables. Cette 
règle repose en partie sur le principe de la causalité : 
les pertes qui auraient pu raisonnablement être évitées 
sont causées par l’inaction du demandeur plutôt que par 
le délit du défendeur, et en partie sur le souci d’éviter un 
gaspillage économique. [¶ 15.70]


Dans Darbishire c. Warran, [1963] 1 W.L.R. 1067 
(C.A.), le lord juge Pearson a donné cette explica-
tion :


[TRADUCTION] . . . il est important de saisir la vraie 
nature de ce qu’on appelle « l’obligation de réduire les 
pertes » ou « l’obligation de limiter le préjudice. » Le 
demandeur n’a pas d’obligation contractuelle de choisir 
la méthode la plus économique : s’il souhaite adopter 
la méthode plus coûteuse, il a la liberté de le faire et ne 
commet pas de faute contre le défendeur ou qui que ce 
soit d’autre en le faisant. Cela signifie en réalité que le 
demandeur n’a pas le droit de faire payer au défendeur, 
sous forme de dommages-intérêts, une somme plus 
considérable que celle dont il a raisonnablement besoin 
pour réparer la perte subie. [Je souligne; p. 1075.]


[98] L’arrêt de notre Cour faisant autorité sur la 
manière dont il convient d’appliquer le principe de 
la limitation du préjudice dans le contexte de la rela-
tion de travail est Red Deer College c. Michaels, 
[1976] 2 R.C.S. 324, p. 329-330. Le juge en chef 
Laskin (s’exprimant au nom de la majorité) y a 
approuvé les observations suivantes du juge Rand, 
dissident, dans Cemco Electrical Manufacturing 
Co. c. Van Snellenberg, [1947] R.C.S. 121 :


is not”, the majority, with respect, fundamentally 
changes the obligations of an employer upon ter-
mination and appears to remove critical protection 
from an employee at a time when, as this Court 
observed in Wallace, “the employee is most vul-
nerable” (para. 95).


[97] Mitigation is a limiting principle in damages, 
imported into the employment context from con-
tract law (Wells v. Newfoundland, [1999] 3 S.C.R. 
199, at para. 65). Professor Waddams explored the 
basis of the rule of mitigation in his work on The 
Law of Damages (loose-leaf):


 A plaintiff is not entitled to recover compensation for 
loss that could, by taking reasonable action, have been 
avoided. This rule rests partly on the principle of cau-
sation: losses that could reasonably have been avoided 
are caused by the plaintiff’s inaction rather than by the 
defendant’s wrong and partly on a policy of avoiding 
economic waste. [¶ 15.70]


In Darbishire v. Warran, [1963] 1 W.L.R. 1067 
(C.A.), Pearson L.J. explained:


. . . it is important to appreciate the true nature of the 
so-called “duty to mitigate the loss” or “duty to mini-
mise the damage.” The plaintiff is not under any actual 
obligation to adopt the cheaper method: if he wishes to 
adopt the more expensive method, he is at liberty to do 
so and by doing so he commits no wrong against the 
defendant or anyone else. The true meaning is that the 
plaintiff is not entitled to charge the defendant by way 
of damages with any greater sum than that which he 
reasonably needs to expend for the purpose of making 
good the loss. [Emphasis added; p. 1075.]


[98] The leading judgment from this Court 
explaining how the principle of mitigation is to 
be applied in the employment context is Red Deer 
College v. Michaels, [1976] 2 S.C.R. 324, at pp. 
329-30, where Laskin C.J. (writing for the major-
ity) approved the following statement from Rand J., 
dissenting, in Cemco Electrical Manufacturing Co. 
v. Van Snellenberg, [1947] S.C.R. 121:
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[TRADUCTION] Le principe de mitigation est un corol-
laire nécessaire du concept de dommages-intérêts, c’est-
à-dire que ces derniers découlent, au sens juridique, de 
la violation d’un droit. Sous-jacente à cette affirmation 
il y a le postulat qu’une personne se doit de veiller à son 
propre intérêt si elle désire que la loi assure l’exécution 
de ses obligations civiles. Dans un contrat de travail, la 
rémunération est offerte en retour d’un travail effectué 
ou d’un engagement à effectuer un travail. Lorsqu’il y 
a licenciement, c’est-à-dire répudiation de l’obligation 
d’accepter l’un ou l’autre, et puisqu’on ne peut recourir à 
une action en exécution même de l’obligation, l’employé 
est dorénavant libre de mettre à profit, comme il l’entend, 
sa capacité de travailler. Il peut choisir de la gaspiller ou 
il peut demander à l’employeur de compenser son plein 
rendement. Dans cette alternative, l’employé doit raison-
nablement chercher à mettre à profit sa capacité comme 
il le ferait ou l’aurait fait s’il n’avait pas été embauché. Le 
fondement de sa réclamation doit être la perte de revenu 
découlant du déni du droit de mettre à profit sa capacité 
de travailler, et puisqu’il doit prouver les dommages qu’il 
a subis, il doit être clair qu’ils découlent de la violation du 
contrat. [Je souligne; p. 128.]


Le juge en chef Laskin a envisagé l’« obligation » de 
limiter le préjudice comme une réserve à « la règle 
fondamentale » selon laquelle, dans une « affaire 
d’inexécution contractuelle, [. . .] un demandeur 
lésé a le droit d’être mis dans une position aussi 
favorable que s’il y avait eu exécution régulière de 
la part du défendeur ». L’obligation met en évidence 
le principe suivant lequel « le défendeur ne peut être 
appelé à défrayer toute perte évitable qui résulterait 
en une augmentation du quantum des dommages-
intérêts payables au demandeur » (p. 330).


[99] Dans Red Deer College, p. 332, la Cour a 
déclaré qu’il incombe à l’employeur de prouver 
que l’employé a négligé son devoir de limiter son 
préjudice. Le juge en chef Laskin a cité le traité 
de Cheshire et Fifoot The Law of Contract (8e éd. 
1972) pour expliquer la nature de l’obligation :


 [TRADUCTION] . . . l’obligation qui incombe au défen-
deur de prouver que le demandeur a négligé son devoir de 
limiter son préjudice n’est certes rien de facile car il s’agit 
d’une situation où une partie, déjà coupable d’inexécu-
tion, demande à l’autre partie, qui souvent n’a rien à se 
reprocher, d’accomplir des gestes concrets. [p. 599]


Comme il ressort de ce passage, il s’agit là d’un 
lourd fardeau de preuve. Cela cadre avec la façon 


The principle of mitigation is a necessary corollary of 
the basis of damages, namely, that they have arisen in a 
legal sense from a violation of a right. Underlying this 
is the assumption that a person must concern himself 
with his own interest if he would seek from the law the 
vindication of his civil engagements. In a contract of 
employment, the remuneration is either for work done 
or for the commitment to work. Upon a dismissal which 
is a repudiation of the obligation to accept the one or 
the other, as the remedy of specific performance is 
not available, the employee’s capacity to work is now 
released to him to be used as he sees fit. He may decide 
to waste it or he may demand that the employer make 
good its full utility. In that event, he must act reason-
ably in seeking to employ it as he would or might have 
had the particular engagement not been made. It is the 
loss of earnings resulting from a denial of a right to use 
or commit his working capacity profitably that is the 
substance of his claim, and as he must prove his dam-
ages, it must appear that they arose from the breach of 
contract. [Emphasis added; p. 128.]


Laskin C.J. framed the “duty” to mitigate as a qual-
ification of the “primary rule in breach of contract 
cases, that a wronged plaintiff is entitled to be put 
in as good a position as he would have been in if 
there had been proper performance by the defend-
ant”. The duty underscores the notion that “the 
defendant cannot be called upon to pay for avoid-
able losses which would result in an increase in 
the quantum of damages payable to the plaintiff” 
(p. 330).


[99] In Red Deer College, at p. 332, the Court held 
that the burden of proving that an employee has 
failed to mitigate his or her damages lies with the 
employer. Laskin C.J. cited Cheshire and Fifoot’s 
The Law of Contract (8th ed. 1972), to explain the 
nature of the burden:


 . . . the burden which lies on the defendant of proving 
that the plaintiff has failed in his duty of mitigation is 
by no means a light one, for this is a case where a party 
already in breach of contract demands positive action 
from one who is often innocent of blame. [p. 599]


As this passage suggests, the burden of proof is 
onerous. This is consistent with the approach to 
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dont la limitation du préjudice est abordée en tant 
que principe en matière plus générale de dommages-
intérêts. Comme Waddams l’a fait remarquer, 
[TRADUCTION] « [e]n cas de doute, on en donnera 
habituellement le bénéfice au demandeur, parce que 
le défendeur ne peut pas se montrer trop critique 
à l’égard des tentatives faites de bonne foi par le 
demandeur pour se soustraire aux difficultés cau-
sées par la faute du défendeur » (¶ 15.140).


[100] L’employeur qui allègue l’absence de limi-
tation du préjudice doit prouver deux choses : que 
l’employé n’a pas fait d’efforts raisonnables pour 
trouver un nouveau travail et que, l’eût-il fait, il lui 
aurait vraisemblablement été possible de trouver un 
emploi comparable. Autrement dit : que le préju-
dice était évitable.


[101] On s’est demandé à l’occasion si des employés 
sont tenus de limiter leur préjudice en acceptant 
d’être réengagés par l’employeur qui les a congédiés. 
À partir des années 1980, certains tribunaux en sont 
venus à accepter que, dans des affaires de congé-
diement déguisé où la relation d’emploi demeurait 
empreinte de [TRADUCTION] « compréhension et de 
respect mutuel », on puisse attendre d’un employé 
qu’il accepte un autre emploi auprès de l’employeur 
afin de limiter son préjudice (Farquhar, p. 95).


[102] L’avocat des Teamsters a admis de bonne 
grâce devant nous n’être au fait d’aucune décision 
dans laquelle ce principe aurait été appliqué dans 
le contexte d’un congédiement injustifié. Cela n’a 
rien d’étonnant, les tribunaux ayant reconnu d’une 
façon constante la différence conceptuelle entre les 
deux types de congédiement.


[103] Comme l’a dit la Cour d’appel de l’Alberta 
dans Christianson c. North Hill News Inc. (1993), 
106 D.L.R. (4th) 747 :


[TRADUCTION] En matière de congédiement injustifié, 
[. . .] le demandeur n’a pas à atténuer le préjudice en 
acceptant une rétrogradation importante, ou en retour-
nant travailler pour l’employeur qui l’a congédié. C’est 
une règle de droit élémentaire. [p. 750]


Le même principe a été exprimé dans Farquhar 
par le juge Lambert :


mitigation as a principle in damages more gener-
ally. As Waddams observed: “In case of doubt, the 
plaintiff will usually receive the benefit, because 
it does not lie in the mouth of the defendant to be 
over-critical of good faith attempts by the plain-
tiff to avoid difficulty caused by the defendant’s 
wrong” (¶ 15.140).


[100] An employer alleging a failure to mitigate 
must prove two things: that the employee did not 
make a reasonable effort to find new work and 
that had the employee done so, he or she would 
likely have been able to obtain comparable alterna-
tive employment. In other words: that the loss was 
avoidable.


[101] The question has occasionally arisen 
whether employees are required to mitigate their 
losses by accepting re-employment with the same 
employer who fired them. Beginning in the 1980s, 
some courts came to accept that in cases of con-
structive dismissal in which the employment rela-
tionship remained one of “mutual understand-
ing and respect”, an employee may be expected to 
accept alternative employment with the employer 
to mitigate his or her losses (Farquhar, at p. 95).


[102] Counsel for the Teamsters conceded before 
us, graciously, that he knew of no case where this 
principle has been applied when an employee has 
been wrongfully dismissed. This is not surprising, 
given that courts have consistently acknowledged 
the conceptual difference between the two forms 
of dismissal.


[103] As the Alberta Court of Appeal said in 
Christianson v. North Hill News Inc. (1993), 106 
D.L.R. (4th) 747:


In wrongful dismissal cases, . . . the plaintiff need not 
mitigate damages by taking a significant demotion, or 
by going back to the employer who fired him or her. All 
that is trite law. [p. 750]


The same principle was expressed in Farquhar by 
Lambert J.A.:
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[TRADUCTION] Si l’employeur ordonne le congédie-
ment, il sera normalement hors de question que l’em-
ployé limite son préjudice en continuant à travailler 
pour cet employeur. Mais s’il s’agit d’un congédiement 
déguisé [. . .] il pourra être pertinent de se demander 
si l’employé devrait continuer à faire partie du person-
nel de l’employeur, selon de nouvelles conditions et un 
nouvel arrangement, pendant qu’il cherche du travail 
ailleurs. [p. 93]


(Voir également Smith c. Aker Kvaerner Canada 
Inc., [2005] B.C.J. No. 150 (QL), 2005 BCSC 117, 
par. 41.)


[104] Il est vrai, cependant, que dans Cox c. 
Robertson, la cour a semblé accepter qu’on puisse 
s’attendre, de la part d’employés congédiés sans 
motif valable, à ce qu’ils limitent leur préjudice en 
continuant à travailler pour le même employeur. 
Mais elle a conclu, il importe de le souligner, que 
l’employée congédiée en l’espèce n’était pas tenue 
de reprendre son poste, en ajoutant qu’il était 
[TRADUCTION] « presque amusant, et extrêmement 
artificiel » de suggérer qu’une employée et son 
employeur pouvaient travailler en étroite collabora-
tion alors que l’employée a intenté une action pour 
congédiement injustifié (par. 16).


[105] Selon moi, la distinction entre congédiement 
déguisé et congédiement injustifié est importante. 
Il y a congédiement déguisé lorsqu’un employeur 
enfreint une condition fondamentale du contrat 
ou s’estime non lié par elle. L’employé peut alors, 
ou bien accepter les nouvelles conditions, ou bien 
considérer le contrat comme résilié et intenter une 
action en dommages-intérêts. Dans de telles cir-
constances, il peut arriver, rarement, que l’employé 
puisse, sans en ressentir de gêne, rester chez l’em-
ployeur tout en cherchant du travail ailleurs.


[106] Par ailleurs, lorsqu’un employé est congé-
dié sans motif valable et sans préavis, il s’agit en 
droit d’un congédiement « injustifié ». L’employé 
a immédiatement le droit d’intenter une action en 
dommages-intérêts. Il a perdu son travail, un point 
c’est tout. Cela veut dire, pour reprendre les termes 
de la professeure Fudge, que l’employeur a perdu 
son [TRADUCTION] « droit de contrôle » et que l’em-
ployé, lui, a perdu son [TRADUCTION] « obligation 
d’obéissance indéfinie » (p. 530).


If the employer orders the dismissal, then there is nor-
mally no question of the employee mitigating his loss 
by continuing to work for the employer. But if the dis-
missal is a constructive one, . . . then a question may 
arise about whether the employee should remain in the 
work force of the employer, on new terms and under a 
new arrangement, while he is seeking work elsewhere. 
[p. 93]


(See also Smith v. Aker Kvaerner Canada Inc., 
[2005] B.C.J. No. 150 (QL), 2005 BCSC 117, at 
para. 41.)


[104] It is true, however, that the court in Cox 
v. Robertson appeared to accept the possibility 
that wrongfully dismissed employees might be 
expected to mitigate their damages at a former 
workplace. But, significantly, it concluded that the 
dismissed employee in that case was not required 
to return to work, noting that it was “almost amus-
ing, and highly artificial” to suggest that employee 
and employer could work closely together while the 
employee was pursuing an action for wrongful dis-
missal (para. 16).


[105] In my view, the distinction between con-
structive and wrongful dismissal is an impor-
tant one. Constructive dismissal occurs when an 
employer breaks or repudiates a fundamental term 
of the contract. The employee is then given the 
option of either accepting the new terms, or treat-
ing the contract as at an end and suing for damages. 
In such circumstances, it may, infrequently, be pos-
sible for an employee comfortably to stay on while 
looking for work elsewhere.


[106] On the other hand, when an employee is 
fired without cause and without reasonable notice, 
the dismissal is, at law, “wrongful”. The employee 
is immediately entitled to an action in damages. He 
or she has lost the job, period. That means, to use 
the language of Professor Fudge, that the employer 
has lost the “right of control” and the employee has 
lost the “open-ended duty of obedience” (p. 530).
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[107] Mais même s’il est possible de prétendre 
que l’obligation d’un employé congédié sans motif 
valable de limiter son préjudice peut comporter 
le retour chez l’employeur, je suis d’accord avec 
le juge Gower (et avec la jurisprudence existante) 
pour dire qu’une telle attente serait [TRADUCTION] 
« rarement » raisonnable (par. 93). Cela est du reste 
déjà bien reconnu dans les décisions relatives à des 
congédiements déguisés. Dans un ouvrage inti-
tulé Wrongful Dismissal (feuilles mobiles), vol. 2, 
David Harris a expliqué la raison pour laquelle une 
telle attente devrait demeurer une possibilité loin-
taine et exceptionnelle :


[TRADUCTION] L’employé ne devrait certainement pas 
demeurer sous la domination de l’employeur et devoir 
se plier au moindre caprice de l’entreprise qui s’est déli-
bérément défaite de lui en le congédiant. [p. 4-292.2]


[108] L’application brute du principe réparateur 
de la limitation du préjudice telle qu’elle est pro-
posée par la Cour d’appel comporte un danger, 
celui de donner un caractère habituel à l’obligation 
d’accepter de recommencer à travailler pour un 
employeur qui a agi de manière fautive. Cela est à 
mon sens particulièrement préoccupant parce qu’on 
se trouve alors à ne faire aucun cas du caractère tout 
à fait particulier du contrat de travail individuel. Un 
employé ne peut pas être forcé de travailler contre 
sa volonté. Cette idée s’exprime dans le principe 
de droit voulant qu’un employeur ne puisse jamais 
obtenir une ordonnance d’exécution en nature. Le 
lord juge Fry a bien décrit cette notion dans De 
Francesco c. Barnum (1890), 45 Ch. D. 430 :


[TRADUCTION] Pour ma part, je ne serais pas du tout 
disposé à rendre des décisions qui auraient pour effet de 
contraindre des personnes ne souhaitant pas maintenir 
des relations personnelles continues les unes avec les 
autres, à poursuivre ces relations personnelles. J’ai le 
vif sentiment qu’il n’est pas dans l’intérêt de l’humanité 
que la règle de l’exécution en nature soit appliquée dans 
de telles affaires. Je pense que les tribunaux doivent 
faire preuve de la plus grande vigilance, s’ils ne veulent 
pas transformer des contrats de travail en contrats d’es-
clavage . . . [Je souligne; p. 438.]


[109] C’est là un principe qui doit être jalouse-
ment préservé dans le cas d’un employé victime 
d’un congédiement injustifié. C’est pour cette 


[107] But even if one can assert that a wrongfully 
dismissed employee’s duty to mitigate may include 
returning to the workplace, I agree with Gower J. 
(and the existing jurisprudence) that it would only 
be in “the rare case” that such an expectation would 
be reasonable (para. 93). The rarity of expecting 
a dismissed employee to mitigate damages in the 
same workplace is already well recognized in the 
case of constructive dismissals. The reason such 
an expectation should remain a remote and excep-
tional possibility is explained by David Harris in 
his text Wrongful Dismissal (loose-leaf), vol. 2:


Surely the employee should not be kept on the employ-
er’s strings, having to respond at the slightest whim of 
the same company that deliberately rejected him by the 
act of dismissal. [p. 4-292.2]


[108] The raw application of the remedial prin-
ciple of mitigation in the way the Court of Appeal 
proposes, has the danger of making routine the 
requirement to accept re-employment with an 
employer who acted wrongfully. This, in my view, 
is particularly troubling because it disregards the 
uniqueness of an employment contract as one of 
personal service. An employee cannot be forced to 
work against his or her will. This is reflected in the 
legal principle that an employer will never be enti-
tled to an order of specific performance. Fry L.J. 
captured this concept in De Francesco v. Barnum 
(1890), 45 Ch. D. 430, where he said:


For my own part, I should be very unwilling to extend 
decisions the effect of which is to compel persons who 
are not desirous of maintaining continuous personal 
relations with one another to continue those personal 
relations. I have a strong impression and a strong feel-
ing that it is not in the interest of mankind that the rule 
of specific performance should be extended to such 
cases. I think the Courts are bound to be jealous, lest 
they should turn contracts of service into contracts of 
slavery . . . . [Emphasis added; p. 438.]


[109] This is a principle that should be most jeal-
ously guarded in the case of an employee who has 
been wrongfully dismissed. It is for that reason 
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raison que j’ai aussi du mal à accepter l’application 
par la Cour d’appel d’un critère purement objec-
tif à l’égard de la décision de M. Evans de ne pas 
retourner travailler pour l’employeur qui l’avait 
congédié. Il n’est pas très logique de recourir à un 
critère objectif dans le cadre d’une analyse axée 
sur la question de savoir si un employé qui a été 
congédié devrait [TRADUCTION] « être obligé, pour 
limiter son préjudice, de travailler dans un climat 
d’hostilité, de gêne ou d’humiliation » (Farquhar,  
p. 94).


[110] Les juges majoritaires de notre Cour ont 
accepté l’argument des Teamsters selon lequel l’ar-
rêt Reibl c. Hughes, [1980] 2 R.C.S. 880, propose 
un critère objectif. À mon avis, Reibl c. Hughes ne 
s’applique pas en l’espèce. L’affaire soulevait une 
question de causalité reliée à l’obligation de divul-
gation d’un médecin envers son patient. Le raison-
nement de la Cour à l’appui d’une norme objective 
« modifiée » concernait d’une façon particulière ce 
contexte précis, et il a été jugé non applicable dans 
d’autres circonstances. Dans Hollis c. Dow Corning 
Corp., [1995] 4 R.C.S. 634, par exemple, la Cour a 
utilisé un critère subjectif pour déterminer si le fait 
qu’un fabricant n’avait pas émis de mise en garde 
au sujet des risques liés à son produit était à l’ori-
gine du préjudice invoqué.


[111] La Cour d’appel s’est fondée, au par. 50, sur 
le passage suivant de Cox c. Robertson pour justi-
fier l’application d’une norme objective :


 [TRADUCTION] La décision qui fait autorité en 
matière de limitation du préjudice par le réengagement 
est sans doute le jugement rendu par notre cour dans 
Farquhar c. Butler Brothers Supplies Ltd. (précitée), 
dans laquelle la cour a déclaré à la p. 94 que, en ce 
qui concerne la limitation du préjudice, l’employé est 
uniquement tenu de prendre les mesures que prendrait 
une personne raisonnable. Chaque cas est bien entendu 
différent, mais il est clair que, s’il peut arriver qu’un 
employé ait dans certaines circonstances l’obligation 
d’accepter un réengagement temporaire, cette obli-
gation ne se présentera pas fréquemment parce que  
« [t]rès souvent, la relation [. . .] sera à ce point dété-
riorée qu’une personne raisonnable ne s’attendrait pas 
à ce que les deux parties puissent recommencer à tra-
vailler ensemble dans l’harmonie . . . » [Je souligne;  
par. 11.]


that I also have difficulty accepting the Court of 
Appeal’s application of a purely objective test to 
Mr. Evans’ decision not to return to the workplace 
from which he had been fired. An objective test 
makes little sense when applied to an analysis that 
turns on whether a particular dismissed employee 
should be “obliged to mitigate by working in an 
atmosphere of hostility, embarrassment or humilia-
tion” (Farquhar, at p. 94).


[110] The majority in this Court has accepted the 
Teamsters’ argument that Reibl v. Hughes, [1980] 2 
S.C.R. 880, sets out an objective test. In my view, 
Reibl v. Hughes has no application to this case. It 
involved a consideration of causation in connection 
with a physician’s duty of disclosure to a patient. 
The Court’s reasoning in support of a “modified” 
objective standard was particular to that specific 
context and has been found not to apply in other 
circumstances. In Hollis v. Dow Corning Corp., 
[1995] 4 S.C.R. 634, for example, the Court applied 
a subjective test to determine whether a manufac-
turer’s failure to warn of risks associated with its 
product caused the harm complained of.


[111] The Court of Appeal, at para. 50, relied on 
the following passage from Cox v. Robertson to 
justify the application of an objective standard:


 Probably the leading case on mitigation by re-
employment is the judgment of this court in Farquhar 
v. Butler Brothers Supplies Ltd. (supra) where the 
Court stated, at p. 94, that in mitigation of losses, an 
employee is only required to take such steps as a rea-
sonable person would take. Each case, of course, will 
be different, but it is clear that while an employee may 
be under a duty to accept re-employment on a tempo-
rary basis in some circumstances, such obligation will 
arise infrequently because “[v]ery often the relationship 
. . . will have become so frayed that a reasonable person 
would not expect both sides to work together again in 
harmony . . .”. [Emphasis added; para. 11.]
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Les Teamsters ont également cité, à l’appui d’une 
norme « objective », le passage suivant de l’arrêt 
Forshaw c. Aluminex Extrusions Ltd. (1989), 39 
B.C.L.R. (2d) 140 (C.A.) :


 [TRADUCTION] L’obligation « d’agir d’une façon rai-
sonnable », s’agissant de la recherche et de l’accepta-
tion d’un autre emploi, ne saurait être une obligation 
de prendre des mesures propres à réduire la réclama-
tion contre l’ex-employeur qui l’a congédié. Il doit plutôt 
s’agir d’une obligation de prendre les mesures que pren-
drait dans son propre intérêt une personne raisonnable 
dans la même situation que l’employé congédié — afin 
de préserver son revenu et la place qu’elle occupe dans 
son secteur d’activité ou dans sa profession. La ques-
tion de savoir si l’employé a agi ou non d’une façon rai-
sonnable doit être appréciée en fonction de sa propre 
situation, et non en fonction de celle de l’employeur qui 
l’a congédié sans motif valable. L’ex-employeur n’est 
aucunement en droit d’attendre de son ex-employé qu’il 
accepte un autre emploi moins bien rémunéré avec des 
perspectives douteuses, pour ensuite le poursuivre pour 
la différence entre le salaire qu’il touche à ce poste et 
celui qu’il aurait touché s’il avait reçu le préavis auquel 
il avait droit. [Je souligne; italiques dans l’original omis; 
p. 144.]


[112] Je ne vois rien dans ces passages qui vienne 
corroborer l’idée d’un critère « purement objec-
tif », mais ils me semblent appuyer deux autres 
propositions. La première est la confirmation, 
dans Farquhar, qu’un employé qui a été congédié 
sera rarement réengagé. La deuxième est l’indica-
tion, dans Forshaw, que l’obligation [TRADUCTION] 
« d’agir d’une façon raisonnable » à l’égard de la 
limitation du préjudice doit être considérée non 
seulement du point de vue de la personne raison-
nable, mais aussi du point de vue de la « personne 
raisonnable dans la même situation que l’employé 
congédié ».


[113] Cette dernière observation en particulier 
tient compte du fait que les employés ne sont pas 
tous touchés de la même manière par un congé-
diement, et qu’ils sont en droit de s’attendre à ce 
qu’on prenne en considération la réalité de leur 
propre expérience et de leur propre façon de réagir. 
Un tribunal ne peut de toute évidence faire fi de la 
réalité objective. Mais il ne peut non plus ne faire 
aucun cas des perceptions subjectives de l’employé 
lorsqu’il apprécie le caractère raisonnable de la 


The Teamsters also cited the following passage 
from Forshaw v. Aluminex Extrusions Ltd. (1989), 
39 B.C.L.R. (2d) 140 (C.A.), in support of an “objec-
tive” standard:


 The duty to “act reasonably”, in seeking and accept-
ing alternate employment, cannot be a duty to take 
such steps as will reduce the claim against the default-
ing former employer, but must be a duty to take such 
steps as a reasonable person in the dismissed employ-
ee’s position would take in his own interests — to 
maintain his income and his position in his industry, 
trade or profession. The question whether or not the 
employee has acted reasonably must be judged in rela-
tion to his own position, and not in relation to that of 
the employer who has wrongfully dismissed him. The 
former employer cannot have any right to expect that 
the former employee will accept lower paying alternate 
employment with doubtful prospects, and then sue for 
the difference between what he makes in that work and 
what he would have made had he received the notice to 
which he was entitled. [Emphasis added; emphasis in 
original deleted; p. 144.]


[112] I do not see support for a “purely objec-
tive” test in these passages, but I do see support 
for two other propositions. The first is confirmation 
in Farquhar that re-employment will be a rare cir-
cumstance for a dismissed employee. The second is 
the direction in Forshaw that the duty to “act rea-
sonably” in mitigating must be seen not just from 
the perspective of a reasonable person, but from 
the perspective of a “reasonable person in the dis-
missed employee’s position”.


[113] This latter observation in particular 
acknowledges that different employees will be 
differently affected by a dismissal, and are enti-
tled to consideration being given to the reality of 
their own experience and reaction. A court clearly 
cannot ignore the objective reality, but neither can 
it disregard the employee’s subjective perceptions 
in assessing the reasonableness of the decision not 
to return to a workplace from which he or she has 
been unlawfully dismissed. Both objective and 
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décision de ce dernier de ne pas retourner travailler 
pour l’employeur qui l’a congédié illégalement. Les 
facteurs objectifs comme les facteurs subjectifs sont 
pertinents lorsqu’il s’agit d’évaluer ce que ferait une 
personne raisonnable dans la même situation que 
l’employé.


[114] L’examen des neuf raisons pour lesquelles 
le juge Gower a estimé raisonnable la décision de 
M. Evans de ne pas retourner au travail montre de 
toute façon que, loin d’être [TRADUCTION] « pure-
ment subjectives », comme l’a indiqué la Cour d’ap-
pel, elles traduisent des considérations à la fois 
subjectives et objectives. Comme ces deux types 
de considérations sont pertinents, le juge Gower n’a 
fait aucune erreur lorsqu’il a dégagé et appliqué le 
critère juridique correct.


[115] La conclusion que le juge de première ins-
tance n’a fait aucune erreur de droit m’amène à ce 
qui me semble l’aspect le plus problématique de la 
décision de la Cour d’appel. Les tribunaux d’appel 
doivent normalement respecter les décisions que 
prennent les juges de première instance lorsqu’ils 
examinent les faits et la crédibilité des témoins et 
doivent refuser d’intervenir à moins que l’erreur soit 
manifeste et dominante ou constitue une formula-
tion ou une appréciation erronée de la preuve. Ce 
sont là les termes employés pour signaler le critère 
d’erreur élevé qu’il faut respecter pour modifier les 
conclusions (Housen c. Nikolaisen, [2002] 2 R.C.S. 
235, 2002 CSC 33; Stein c. Le navire « Kathy K », 
[1976] 2 R.C.S. 802). En l’espèce, aucun des aspects 
de ce critère n’est présent.


[116] Les motifs du juge de première instance en 
l’espèce témoignent d’un examen réfléchi et appro-
fondi de la preuve, qu’il était le mieux placé pour 
effectuer. Il n’a commis aucune erreur de droit et 
ses conclusions relatives au caractère raisonnable 
de la décision de M. Evans de ne pas donner suite 
à la demande des Teamsters, qui lui ordonnaient de 
reprendre son poste sans quoi il ferait l’objet d’un 
congédiement motivé, sont largement étayées par 
la preuve. Je vais donner ci-après des exemples de 
ces conclusions bien fondées, mais pourtant réin-
terprétées ou infirmées par la Cour d’appel ou par 
les juges majoritaires de notre Cour.


subjective factors are relevant in evaluating what a 
reasonable person in the position of the employee 
would do.


[114] A review of Gower J.’s nine reasons for 
accepting the reasonableness of Mr. Evans’ deci-
sion not to return to work shows, in any event, that 
far from being “purely subjective”, as suggested by 
the Court of Appeal, they reflect both subjective 
and objective considerations. Since both are rel-
evant, Gower J. made no error in identifying and 
applying the correct legal test.


[115] The conclusion that the trial judge made no 
error in law brings me to what I see as the most 
problematic aspect of the decision of the Court 
of Appeal. Appellate courts are expected to be 
respectful of the determinations trial judges make 
in assessing facts and credibility, and to decline 
to interfere unless the error was manifest, palpa-
ble and overriding, or was a mischaracterization or 
misappreciation of the evidence. This is some of 
the language used to signal the high threshold of 
error required before the findings can be displaced 
(Housen v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 
SCC 33; Stein v. The Ship “Kathy K”, [1976] 2 
S.C.R. 802). None applies in this case.


[116] The trial judge’s reasons in this case reflect 
a thoughtful and thorough review of the evidence, 
which he was best placed to conduct. He made no 
errors of law and his conclusions with respect to 
the reasonableness of Mr. Evans’ decision not to 
accede to the Teamsters’ demand that he return 
to the workplace or face dismissal for cause, are 
amply supported in the evidence. The following 
are examples of those substantiated findings which 
were nonetheless reinterpreted or overturned by the 
Court of Appeal or by the majority in this Court.
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[117] La Cour d’appel et la majorité dans notre 
Cour ont donné à l’appel téléphonique du 2 janvier 
une autre interprétation que celle du juge de pre-
mière instance. Au procès, les Teamsters avaient 
soutenu que l’intention de M. Hennessy, lors de 
cette conversation, était de négocier un préavis. Le 
juge Gower a rejeté cette assertion. Bien que M. 
Hennessy ait évoqué la possibilité de donner à M. 
Evans du [TRADUCTION] « temps pour mettre ses 
affaires en ordre », il n’a jamais fait mention d’un 
préavis. Après avoir écouté la conversation enre-
gistrée à l’époque par M. Evans, le juge Gower a 
conclu qu’il n’était [TRADUCTION] « pas clair » que 
M. Hennessy essayait de négocier une durée de 
réengagement et a plutôt estimé que l’intention de 
ce dernier était de continuer à se fonder sur l’art. 13 
des statuts pour congédier M. Evans sans préavis 
le 2 janvier.


[118] Dans ses motifs, le juge Gower a reproduit 
les extraits pertinents de cette conversation, en y 
ajoutant ses impressions relatives à la preuve. Les 
observations et les passages en caractères gras 
reproduits ci-après figurent dans les motifs en ques-
tions :


[TRADUCTION]


Page 2 :


« [Hennessy] Je ne vais pas fermer le bureau. Je 
voulais laisser le bureau tel qu’il est, 
avec Barb [l’épouse de M. Evans] qui 
conserverait son poste.


[Evans]  Je vois.


[Hennessy] Euh . . . et je voulais savoir, au fond, 
je crois, parce que j’avais compris que 
tu allais prendre ta retraite. L’appel 
aujourd’hui visait à savoir de combien 
de temps tu as besoin . . . »


Note : M. Hennessy n’a pas parlé de laisser le bureau 
« tel qu’il est », avec M. Evans qui conserverait son 
poste.


Page 3 :


« [Hennessy] Les problèmes que nous avons, bien sûr, 
avec la nouvelle administration et la nou-
velle direction, c’est que les statuts disent 
clairement qu’il nous faut décider si 
nous maintenons ton emploi ou non. 


[117] The Court of Appeal and the majority in 
this Court interpreted the purpose of the January 2 
phone call differently from the trial judge. At trial, 
the Teamsters had argued that Mr. Hennessy’s 
intention during this conversation was to negotiate 
a period of working notice. Gower J. rejected this 
submission. While Mr. Hennessy referred to giving 
Mr. Evans some “clean up time”, he never men-
tioned a notice period. After listening to the con-
versation recorded by Mr. Evans at the time, Gower 
J. concluded that it was “less than clear” that Mr. 
Hennessy was attempting to negotiate a term of re-
employment and found instead that his intention 
was to continue to rely on s. 13 of the Bylaws as 
authority for terminating Mr. Evans without notice 
on January 2.


[118] In his reasons, Gower J. set out the rele-
vant portions of that conversation, along with his 
impressions of the evidence. The emphases and 
commentary below are from those reasons:


Page 2:


“[Hennessy] I’m not going to close the office down. I 
was going to leave the office as is with 
Barb [Mr. Evans’ wife] continuing her 
employment.


[Evans]  Right.


[Hennessy] Um, and I wanted to know, basically, I 
guess, because I was under the under-
standing earlier that you were going to 
retire. The call today was to find out how 
much time you needed . . .”


Note: Mr. Hennessy did not refer to leaving the office 
“as is” with Mr. Evans continuing his employment.


Page 3:


“[Hennessy] The problems that we have, of course, 
with the new administration and execu-
tive board is the Bylaws are clear that 
we have to make a decision whether to 
continue employment or not. We have 
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Nous avons ce pouvoir de le faire dans, 
dans la foulée des élections. »


Page 4 :


« [Evans] “. . . Je sais que je dois être congédié 
aujourd’hui . . .  


[Hennessy] C’est ce que la lettre dit . . .”


. . .


[Evans]  D’accord, alors est-ce que je suis encore 
sur la liste de paye à cinq heures, ou 
est-ce que mon nom est retiré de la liste 
de paye?


[Hennessy] Non, non, tu as été congédié, . . . »


. . .


Page 5 :


« [Evans] . . . Stan, si tu dois me congédier, tu 
dois me congédier. Je comprends ta 
situation. Tu dois comprendre, toi, que 
je vais m’opposer à ce que je considère 
comme un congédiement injuste. . . 


[Hennessy] Très bien . . . »


Note : Pourquoi M. Evans envisagerait-il d’intenter une 
action pour « congédiement injuste » s’il avait toujours 
son emploi? Et pourtant, M. Hennessy n’essaie pas de le 
corriger à ce sujet.


Pages 5 et 6 :


« [Hennessy] Ce sont les nouveaux statuts, Don; des 
changements ont été apportés ces derniè-
res années.


[Evans]  Oui, mais ils ne disent pas que nous 
serons congédiés à cette date.


[Hennessy] Oh, oui ils le disent. Eh bien, tu sais, le 
conseil que j’ai reçu, c’est que si nous 
mettons fin à l’emploi, nous allons 
devoir prendre cette décision. »


Pages 6 et 7 :


« [Evans] . . . tu me dis que parce que vous prenez 
les choses en mains le 2 janvier, vous 
mettez fin à mon emploi à compter 
d’aujourd’hui, et vous entrez en fonc-
tion. Tu ne dis pas, Don, nous allons te 
garder pendant un an pour essayer de 
voir comment les choses se passent . . .


that ability to do it on the, on the heels 
of the election.”


Page 4:


“[Evans] ‘. . . I know that I have to be terminated 
as of today . . .


[Hennessy] That’s what the letter says . . .’


. . .


[Evans]  Okay, so am I still on the payroll as of five 
o’clock or am I off the payroll?


[Hennessy] No, no, your appointment has been ter-
minated, . . .”


. . .


Page 5:


“[Evans] . . . Stan, if you’ve got to terminate me, 
you got to terminate me. I understand 
where you’re coming from. You got to 
understand too, that I will be fighting it as 
an unfair dismissal. . . .


[Hennessy] That’s fine . . .”


Note: Why would Mr. Evans be considering legal action 
for “unfair dismissal” if he was still employed? And yet, 
Mr. Hennessy does not attempt to correct him on this 
point.


Pages 5 and 6:


“[Hennessy] These are new bylaws, Don; that was 
changed in the last couple of years.


[Evans]  Well, it doesn’t say we will be terminated 
on that date, though.


[Hennessy] Oh, yes it does. Well, you know, my advice 
is that if we’re going to sever employ-
ment we are going to have to make that 
decision.”


Page 6 and 7:


“[Evans] . . . you’re telling me because you guys 
take over January second, you’re termi-
nating my service as of today, and you 
guys take office. You’re not saying, ‘Don, 
we’ll keep you on another year to try to 
figure out what’s going on . . .
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[La discussion continue au sujet de l’art. 13 des statuts]


[Evans]  . . . Donc tu dis que, à compter 
d’aujourd’hui, je suis congédié parce 
que l’ancienne direction n’est plus là?


[Hennessy] C’est ça.


[Evans]  D’accord. Ça ne dit pas que vous ne 
pouvez pas me garder pendant encore 
un an, pendant quatre ans, ou pen-
dant six mois. . . 


[Hennessy] Ce que ça dit, c’est que si, en fait nous 
voulions renouveler l’emploi, nous 
pouvons le renouveler et ça relève de 
notre mandat . . . »


Page 7 :


« [Evans] . . . Vous prenez le pouvoir aujourd’hui, 
je pourrais être congédié aujourd’hui. 
Mais il n’y a rien là-dedans qui dit 
qu’on ne peut pas me laisser à mon 
poste, puis laisser s’écouler une année, 
pas vrai?


[Hennessy] Ce que je t’ai dit, Don . . . c’est comme 
ça que j’ai commencé notre conversation 
. . . si tu peux me dire en gros le temps 
qu’il te faudrait pour mettre tes choses 
en ordre, je m’engagerais à te garder 
pendant ce temps-là, et je laisserais le 
bureau ouvert et Barb conserverait son 
poste. . . » [par. 25]


[119] Malgré les conclusions du juge de première 
instance et la preuve sur laquelle elles étaient fon-
dées, la majorité a estimé que cette conversation 
avait pour objectif d’« amorcer avec M. Evans des 
négociations au sujet de la possibilité de le réen-
gager » (par. 41). Sans doute aurait-il été possible 
au juge de première instance de tirer cette conclu-
sion. Il est toutefois arrivé à une conclusion diffé-
rente, mais tout à fait raisonnable, selon laquelle 
les Teamsters entendaient se fonder sur l’art. 13 
des statuts — qui, selon l’opinion obtenue de leur 
propre avocat, ne s’appliquait très vraisemblable-
ment pas à M. Evans — pour justifier son congé-
diement sans le moindre préavis. Je ne vois aucune 
raison de modifier cette conclusion.


[120] Quant à la lettre du 23 mai des Teamsters 
à M. Evans, le juge de première instance l’a 


[There is further discussion regarding Bylaw 13]


[Evans]   . . . So you’re saying, effective today, I 
am terminated because the other author-
ity is gone?


[Hennessy] That’s right.


[Evans]  Okay. It does not say you cannot keep 
me on for another year, another four 
years, or another six months. . . .


[Hennessy] What is says, is, if in fact we were to 
renew the employment, we can renew 
and it’s under our mandate . . .”


Page 7:


“[Evans] . . . You guys take over power today, I 
could be terminated today. But there 
is nothing in there says I can’t be held 
on, then let go a year down the road, is 
there?


[Hennessy] What I said to you Don . . . that’s how I 
started the conversation out . . . if you can 
give me some general idea what you would 
like as far as clean up time, then I would 
made the commitment to keep you on for 
that time as well as I would keep the build-
ing open and Barb in place in her posi-
tion. . . .” [para. 25]


[119] Notwithstanding the trial judge’s findings 
and the supporting evidence, the majority has char-
acterized the objective of this conversation as being 
“to engage Mr. Evans in negotiations about a pos-
sible rehiring” (para. 41). While this was a find-
ing the trial judge might potentially have made, 
he drew a different, but entirely reasonable, infer-
ence that the Teamsters purported to rely on s. 13 
of the Bylaws — which they had been advised by 
their own lawyer most likely did not apply to Mr. 
Evans — to support his termination without any 
notice. I see no reason to disturb it.


[120] As for the Teamsters’ letter of May 23 to 
Mr. Evans, the trial judge construed it as a demand 
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interprétée comme un ordre donné à M. Evans de 
retourner au travail, et non comme une offre. Il 
est difficile de l’interpréter autrement. Cette lettre 
contient la phrase suivante : [TRADUCTION] « Si 
M. Evans refuse de revenir au plus tard le 1er juin 
2003, mon client considérera ce refus comme un 
motif valable, et le congédiera officiellement sans 
préavis. » Il y a eu ensuite, le 30 mai, une lettre 
de M. McGrady dans laquelle il est écrit ceci : 
[TRADUCTION] « Mon client exige que M. Evans se 
présente au travail le lundi 2 juin 2003. » Il s’agit là 
d’un ordre, pas d’une offre.


[121] Il s’en est suivi un litige de cinq ans décou-
lant du fait que les Teamsters n’avaient pas donné 
de préavis à M. Evans lorsqu’ils l’ont congé-
dié le 2 janvier 2003. Ils auraient pu lui dire à ce 
moment-là que son emploi prendrait fin deux ans 
plus tard, ou qu’il prendrait fin immédiatement 
avec une indemnité de préavis de deux ans. Ce 
qu’ils ne pouvaient pas faire, c’était le congédier 
sans préavis le 2 janvier pour ensuite, après l’échec 
des négociations, le congédier de nouveau d’une 
façon illégale lorsqu’il a refusé d’accepter que les 
Teamsters reconnaissent ex post facto qu’il avait 
droit le 2 janvier à un préavis de 24 mois, mais 
qu’il devait travailler pour eux pendant ce temps-
là. Comme l’a indiqué le juge Gower :


 [TRADUCTION] L’approche retenue en l’espèce par le 
syndicat semble particulièrement troublante puisqu’un 
employeur peut toujours congédier un employé avec un 
préavis raisonnable. Par conséquent, même si M. Evans 
présumait avoir été nommé de nouveau pour un autre 
mandat de cinq ans le 1er janvier 2003, comme le crai-
gnait le syndicat, ce dernier aurait toujours pu donner à 
M. Evans un préavis de congédiement raisonnable. Par 
conséquent, le syndicat n’avait rien à gagner en manifes-
tant l’intention de congédier M. Evans sur-le-champ pour 
ensuite essayer d’engager avec lui des négociations en vue 
de le réengager pour une durée déterminée. Inversement, 
le syndicat n’avait rien à perdre à attendre après le début 
du nouveau mandat de cinq ans pour ensuite donner à 
M. Evans un préavis de congédiement raisonnable. Après 
tout, le syndicat et son avocat ont reconnu me semble-
t-il que, puisque M. Evans était vraisemblablement un 
employé à durée indéterminée, il aurait eu de toute façon 
droit à un préavis de congédiement raisonnable. [par. 34]


[122] Lorsque, le 3 janvier, l’avocat de M. Evans 
a offert d’accepter le préavis de 24 mois, même 


that Mr. Evans return to work, not an offer. It is 
difficult to read it any other way. The words in the 
letter were “If Mr. Evans refuses to return no later 
than June 1, 2003, my client will treat that refusal 
as just cause, and formally terminate him without 
notice.” This was followed on May 30 by a letter 
from Mr. McGrady stating: “My client requires Mr. 
Evans to report for work on Monday, June 2, 2003.” 
This is a direction, not an offer.


[121] What followed were five years of litigation 
resulting from the Teamsters’ failure to give Mr. 
Evans notice when he was fired on January 2, 2003. 
They could have told him then that his employ-
ment would end two years later, or that his employ-
ment would be terminated immediately with two 
years’ pay in lieu of notice. What they could not 
do was fire him without notice on January 2, and 
then, when negotiations failed, fire him unlawfully 
again when he failed to accept their ex post facto 
acknowledgment that as of January 2, he was enti-
tled to 24 months’ notice, but had to spend it work-
ing for them. As Gower J. noted:


 The Union’s approach here seems particularly per-
plexing since an employer can always terminate an 
employee upon reasonable notice. Therefore, even if 
Mr. Evans assumed that he had been re-appointed to 
another five-year term on January 1, 2003, as the Union 
feared he might, it could still have given him reason-
able notice of termination. Therefore, the Union did 
not gain any advantage by purporting to terminate 
Mr. Evans immediately and then attempting to engage 
him in negotiations on rehiring him for a fixed term. 
Conversely, there was no prejudice to the Union to wait 
until after the commencement of the new five-year term 
and then provide Mr. Evans with reasonable notice of 
his termination. After all, I understood the Union and 
its counsel to concede that, as Mr. Evans was likely 
an indefinite-term employee, he would have been enti-
tled to reasonable notice of termination in any event. 
[para. 34]


[122] When, on January 3, Mr. Evans’ lawyer 
offered to accept 24 months’ notice, including 
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constitué à la fois d’un préavis et d’une indem-
nité de préavis, l’affaire aurait encore une fois pu 
être réglée aisément. Or, ont plutôt suivi 5 mois de 
négociations, au terme desquels les Teamsters ont 
adopté la position, incompatible avec la preuve, que 
le congédiement avait depuis le début été accompa-
gné d’un préavis de 24 mois.


[123] Pendant ces mois-là, M. Evans a appris 
que d’autres employés des Teamsters, congédiés le 
même jour et de la même façon, avaient été réin-
tégrés dans leurs fonctions, soit avec un préavis, 
soit de façon inconditionnelle. Il a par conséquent 
estimé, d’une façon raisonnable selon le juge de 
première instance, avoir le droit d’être traité d’une 
façon semblable et il a continué à négocier dans 
cette perspective.


[124] Les juges majoritaires de notre Cour 
concluent que le juge de première instance a 
commis une erreur de droit en ne tenant pas compte 
d’éléments de preuve pertinents relatifs à l’envi-
ronnement de travail de M. Evans, notamment la 
preuve que « son environnement de travail n’avait 
pas changé en mai 2003 », un facteur « pertinent 
pour l’appréciation du caractère raisonnable de son 
sentiment d’être ostracisé » (par. 44). Ces observa-
tions renvoient à une réponse donnée par M. Evans 
lors de son interrogatoire préalable :


[TRADUCTION]


Q : Donc, la situation au bureau, au bureau local ici, 
en mai 2003, n’avait pas changé, n’est-ce pas, par 
rapport à ce qu’elle était l’année précédente? Il 
n’y avait pas eu de changement notable dans votre 
environnement de travail, n’est-ce pas?


R : Non.


C’est à cela que se résume toute la preuve sur ce 
point. Je ne vois aucune erreur dans la décision du 
juge de première instance de ne pas faire mention 
de cette seule réponse tirée de l’interrogatoire préa-
lable de M. Evans. Il pouvait préférer d’autres élé-
ments de preuve ayant trait aux conditions de tra-
vail de M. Evans.


[125] Il est exact que le bureau restait situé au 
même endroit et que le seul autre employé qui y tra-
vaillait était l’épouse de M. Evans. Mais soutenir 


through a combination of working notice and pay 
in lieu of notice, the matter could again have been 
easily resolved. Instead, 5 months of negotiations 
ensued, at the end of which time the Teamsters 
took the position, unsustainable on the evidence, 
that the dismissal had been with 24 months’ notice 
all along.


[123] During those months, Mr. Evans became 
aware that other Teamsters employees, who had 
been fired on the same day and in the same way, 
had been reinstated, either with working notice or 
unconditionally. He therefore took the position, rea-
sonably in the trial judge’s view, that he was enti-
tled to similar treatment and continued the negotia-
tions on that basis.


[124] The majority in this Court concludes that 
the trial judge committed an error of law by over-
looking relevant evidence of Mr. Evans’ work envi-
ronment, including evidence that “his work envi-
ronment had not changed in May of 2003”, a factor 
“relevant to the reasonableness of his feelings of 
ostracization” (para. 44). This reference is to an 
answer given by Mr. Evans in his examination for 
discovery:


Q: So the situation in the office, the local office here 
in May of 2003, hadn’t changed, had it, from what 
it was the previous year? There had been no sig-
nificant change in your working environment, had 
there?


A: No.


That is all of the evidence on this point. I can see 
no error in the trial judge’s decision not to mention 
this single answer from Mr. Evans’ examination for 
discovery. He was entitled to prefer other evidence 
of Mr. Evans’ working conditions.


[125] It is true that the office remained physi-
cally located in the same place and that the only 
other employee in the office remained Mr. Evans’ 
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que son « environnement de travail » se limitait à 
son bureau et à son épouse ne prend pas en compte 
la nature du travail de M. Evans, qui consistait à tra-
vailler au sein de la collectivité, à organiser les tra-
vailleurs, à négocier avec la direction et à représen-
ter les membres. La preuve indiquait que la nouvelle 
du congédiement de M. Evans était bien connue à 
Whitehorse. Le juge de première instance a reconnu 
ce facteur en concluant à l’existence d’éléments de 
preuve à l’appui du point de vue de M. Evans, qui 
estimait que les conditions de travail s’étaient dété-
riorées par suite de son congédiement :


[TRADUCTION] D’après le témoignage de M. Evans, il 
était bien connu à Whitehorse que le syndicat l’avait 
congédié. Par conséquent, ce n’est pas sans fondement 
que M. Evans croyait qu’il n’aurait plus le respect des 
employeurs et qu’il serait incapable de travailler effica-
cement à titre d’agent d’affaires. [par. 83]


[126] La majorité est d’avis que cette conclusion 
n’était étayée par aucune preuve au dossier et que, 
en tant qu’opinion purement subjective, elle n’était 
par conséquent pas pertinente quant à la question de 
savoir si M. Evans avait agi d’une façon raisonnable 
(par. 45). J’ai dit précédemment que je ne peux com-
prendre comment des facteurs subjectifs peuvent 
être dénués de pertinence lorsqu’il s’agit d’apprécier 
le caractère raisonnable de la décision d’un employé 
donné de reprendre ou non le poste qu’il occupait 
lorsqu’il a été congédié. Mais cette analyse pose un 
autre problème; elle fait abstraction du fardeau de la 
preuve, qui incombe à l’employeur. Selon le témoi-
gnage de M. Evans, la nouvelle de son congédie-
ment a été publiée dans les journaux locaux et sa 
réputation a été détruite. Cette affirmation n’a été 
contredite et constituait dès lors une preuve que le 
juge de première instance avait le droit d’accepter.


[127] La majorité estime par ailleurs que le juge 
de première instance a fait erreur en se fondant sur 
le fait que le sentiment d’être ostracisé éprouvé par 
M. Evans avait en partie pour origine des conversa-
tions avec d’autres collègues congédiés :


Le juge de première instance ne semble pourtant avoir 
prêté aucune attention au fait que M. Fairbrother avait 
eu de mauvaises relations avec le personnel de sou-
tien à Vancouver avant 2003 et qu’il travaillait dans un 


wife. But the suggestion that his “work environ-
ment” was limited to his office and his wife, fails 
to take into account the nature of Mr. Evans’ work, 
which was to work within the community, organ-
izing workers, negotiating with management and 
representing members. The evidence was that 
news of Mr. Evans’ dismissal was well known in 
Whitehorse. This was recognized by the trial judge, 
who accepted that there was some evidence to sup-
port Mr. Evans’ view that working conditions had 
been damaged by his dismissal:


There is evidence from Mr. Evans that it was well 
known in Whitehorse that he had been terminated by 
the Union. Consequently, Mr. Evans’ belief that he 
would no longer have the respect of employers and 
would not be able to perform effectively as a business 
agent was not without foundation. [para. 83]


[126] The majority in this Court is of the view 
that this finding was not supported by any evidence 
in the record and, as a purely subjective belief, was 
therefore irrelevant to the inquiry into whether Mr. 
Evans behaved reasonably (para. 45). I have ear-
lier expressed my inability to understand how sub-
jective factors can be irrelevant in assessing the 
reasonableness of a particular employee’s deci-
sion whether to return to a workplace from which 
he or she has been fired. But there is an additional 
problem with this analysis, namely that it ignores 
the burden of proof, which is on the employer. Mr. 
Evans’ testimony was that news of his dismissal 
appeared in the local newspapers and that his repu-
tation was destroyed. This was uncontradicted and 
was, therefore, evidence the trial judge was entitled 
to accept.


[127] The majority also finds that the trial judge 
erred in relying on the fact that Mr. Evans’ sense of 
ostracization arose, in part, from his conversations 
with other dismissed employees, stating:


The trial judge, however, does not seem to have given 
any attention to the fact that Mr. Fairbrother had had 
a poor relationship with support staff in Vancouver 
prior to 2003 and that he worked in a separate dispatch 
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immeuble distinct où s’effectuait la répartition, et non 
au bureau général de Vancouver. En outre, la valeur de 
ce témoignage et sa pertinence quant à la situation qui 
régnait à Whitehorse ne sont pas évidentes. [par. 44]


C’est l’argument que les Teamsters ont invoqué au 
sujet de M. Fairbrother lors du procès : son senti-
ment d’être ostracisé ne tenait pas à son congédie-
ment, mais à des faits sans lien avec celui-ci et donc 
non pertinents par rapport à l’idée que M. Evans se 
faisait des conditions de travail à Whitehorse.


[128] Le juge de première instance a commenté — 
et rejeté — cet argument dans les termes suivants :


[TRADUCTION] Il y avait également le témoignage de 
Jim Fairbrother, le répartiteur du syndicat au bureau 
de Vancouver, selon lequel il s’est senti ostracisé après 
l’élection des nouveaux dirigeants pour avoir auparavant 
appuyé le président sortant, M. Zimmerman. Il estimait 
que la situation au bureau de Vancouver était « très mau-
vaise » et il trouvait difficile de travailler dans de telles 
conditions. M. Fairbrother était en outre d’avis que M. 
Hennessy et M. Peterson, le secrétaire-trésorier nouvel-
lement élu, vouaient tous deux « une haine absolue » 
aux agents d’affaires nommés. Finalement, lorsque M. 
Fairbrother a appris le congédiement de M. Evans, il a 
téléphoné à ce dernier pour lui raconter ce qui se pas-
sait au bureau de Vancouver. L’avocat du syndicat a sou-
tenu que, considérées objectivement, les plaintes de M. 
Fairbrother quant au mauvais traitement dont il aurait fait 
l’objet au bureau de Vancouver étaient exagérées et sans 
fondement. C’est possible, mais M. Evans n’avait aucune 
raison de le savoir lorsqu’il a reçu cette information de 
M. Fairbrother. Il n’était donc pas déraisonnable de la 
part de M. Evans de prendre cette information en consi-
dération lorsqu’il lui a fallu décider s’il pouvait continuer 
à travailler pour le syndicat à la lumière de l’ensemble 
des circonstances. [Je souligne; par. 83.]


Là encore, je ne vois aucune raison de modifier 
cette conclusion.


[129] La majorité considère aussi, comme l’a fait 
la Cour d’appel, la conclusion du juge de première 
instance selon laquelle l’attribution de dommages-
intérêts du type de ceux accordés dans Wallace 
n’était pas justifiée, comme une preuve de l’absence 
d’acrimonie dans les relations de travail de M. Evans. 
L’attribution de tels dommages-intérêts additionnels 
est soumise à un critère exigeant. Le juge de première 
instance, appliquant ce critère, s’est dit incapable de 
conclure que [TRADUCTION] « M. Hennessy, en se 


building, not in the general Vancouver office. Further, 
the value of that evidence and its relevance to the 
Whitehorse state of affairs is not apparent. [para. 44]


This is the argument the Teamsters made at trial 
about Mr. Fairbrother, namely, that his ostraciza-
tion did not arise from his termination but rather 
from unrelated events and was, as a result, irrel-
evant to Mr. Evans’ perceived working conditions 
in Whitehorse.


[128] The trial judge addressed — and rejected — 
this argument as follows:


There was also evidence from Jim Fairbrother, the 
Union’s dispatcher in the Vancouver office, that after the 
election of the new executive, he felt ostracized because 
he had previously supported the outgoing president, Mr. 
Zimmerman. He felt the conditions in the Vancouver of-
ficer were “quite bad” and that he found it difficult to work 
under those conditions. Further, Mr. Fairbrother was of 
the view that Mr. Hennessy and Mr. Peterson, the newly 
elected secretary treasurer, both had “an absolute hatred” 
towards the appointed business agents. Finally, after Mr. 
Fairbrother learned that Mr. Evans had been terminated, 
he telephoned him and talked to him about what was 
happening in the Vancouver office. The Union’s counsel 
argued that, viewed objectively, Mr. Fairbrother’s com-
plaints about being treated badly in the Vancouver office 
were over-stated and without foundation. While that may 
be, there is no reason that Mr. Evans should have known 
that at the time he received this information from Mr. 
Fairbrother. Therefore, it was not unreasonable for Mr. 
Evans to consider this information and rely upon it as 
part of his overall assessment of whether he could con-
tinue to work with the Union in all of the circumstances. 
[Emphasis added; para. 83.]


Again, I can see no reason for interfering with this 
conclusion.


[129] The majority also relies, as did the Court of 
Appeal, on the trial judge’s finding that no Wallace 
damages were warranted, as evidence that there was 
no acrimony in Mr. Evans’ working relationships. 
The test for additional Wallace damages is a high 
one. The trial judge, applying this test, was unable 
to conclude that “Mr. Hennessy was intentionally 
being untruthful, misleading or unduly insensitive 
in relying upon [his lawyer’s] advice” (para. 58). 
This does not mean that the trial judge concluded 
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fondant sur les conseils [de son avocat], a intention-
nellement menti, trompé ou fait preuve d’une insen-
sibilité excessive » (par. 58). Le juge n’a pas néces-
sairement conclu pour cela que l’absence de ce degré 
de mauvaise foi après le congédiement injustifié de 
M. Evans avait laissé intacte une relation de com-
préhension et de respect mutuel. Les dommages-
intérêts accordés dans Wallace constituent une répa-
ration extraordinaire. Le fait que l’attribution de tels 
dommages-intérêts n’est pas justifiée n’entraîne pas 
invariablement la conclusion que l’ancien lieu de tra-
vail est suffisamment accueillant et que l’employé 
congédié devrait pouvoir y travailler jusqu’à la fin de 
la période que vise le préavis.


[130] En ce qui a trait à la vérification effectuée 
par KPMG, M. Evans en a parlé d’une façon assez 
détaillée dans son témoignage, et le juge de pre-
mière instance était en droit d’accepter ce témoi-
gnage. Le juge Gower a estimé compréhensible que 
M. Evans se soit senti [TRADUCTION] « menacé 
et humilié » par cette vérification (par. 83). Elle a 
été faite sans préavis et d’une manière s’apparen-
tant davantage aux méthodes d’une [TRADUCTION] 
« équipe de juricomptables » qu’à une vérification 
relative à des questions touchant la gestion d’un 
immeuble. La majorité cite l’explication donnée par 
les Teamsters quant à la raison de cette vérification 
et exprime l’avis que « [r]ien dans le dossier n’in-
dique que M. Evans pouvait avoir une raison de se 
sentir menacé par cette vérification » (par. 43).


[131] Avec égards, je pense au contraire que les 
conclusions du juge de première instance au sujet de 
la nature de la vérification sont amplement étayées 
par le dossier. Les motifs véritables de la vérification 
sont dénués de pertinence s’ils n’étaient pas connus 
de M. Evans au moment où elle a été effectuée, et 
selon la preuve, ils ne l’étaient pas. L’importance 
de la vérification, et la raison pour laquelle le juge 
de première instance en a fait état, tient à ce que 
la manière dont elle a été faite a amené M. Evans 
à soupçonner que les Teamsters étaient à la recher-
che, dans les dossiers de Whitehorse, de quelque 
chose qui aurait justifié son congédiement, et peut-
être celui de son épouse, puisqu’ils étaient les deux 
seuls employés ayant travaillé à ce bureau avant la 
vérification.


that the absence of this degree of bad faith follow-
ing Mr. Evans’ wrongful dismissal had left intact a 
relationship of mutual understanding and respect. 
Wallace damages are an extraordinary remedy. The 
fact that there is an insufficient basis for Wallace 
damages does not lead invariably to the conclusion 
that the former workplace is a sufficiently comfort-
able one that a fired employee should be expected 
to continue to work there throughout his or her 
notice period.


[130] As for the KPMG audit, Mr. Evans testi-
fied in some detail about this event and the trial 
judge was entitled to accept his evidence. Gower 
J. found that it was understandable that Mr. Evans 
felt “threatened and demeaned” by it (para. 83). It 
was conducted without any notice and in a fashion 
more akin to a “forensic team” than that of an audit 
designed to assess property management issues. 
The majority points to the Teamsters’ explanation 
of the reason behind the audit and suggests that 
“[t]here is nothing in the record to substantiate the 
reason why Mr. Evans felt threatened by the hold-
ing of the audit” (para. 43).


[131] On the contrary, it is my respectful view 
that the trial judge’s conclusions about the nature of 
the audit find ample support in the record. The true 
motives for the audit are irrelevant if they were not 
known to Mr. Evans at the time it was conducted, 
and the evidence is that they were not. Rather, the 
significance of the audit, and the reason it was 
mentioned by the trial judge, is that the manner in 
which it was carried out led Mr. Evans to suspect 
that the Teamsters were looking for something in 
the Whitehorse records to justify his dismissal, and 
possibly that of his wife, since they were the only 
two employees who had been working in that office 
prior to the audit.
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[132] La vérification a eu lieu pendant les négo-
ciations entre M. Evans et les Teamsters. Les véri-
ficateurs sont arrivés sans en avoir de quelque 
façon avisé ni lui ni son épouse au préalable. M. 
Evans a déclaré avoir été informé pour la première 
fois de la vérification lorsqu’il a reçu un appel de 
son épouse, qui était au bureau et en larmes. Il 
s’est rendu au bureau, dont il a fait la description  
suivante :


[TRADUCTION] C’était le chaos. Je suis entré dans mon 
ancien bureau. Il y avait une femme qui fouillait dans 
les tiroirs en cherchant des documents. Je lui ai dit « Si 
vous avez besoin de quoi que ce soit, je suis là. Vous 
me demandez; je vous le donnerai. » Elle refusait de 
m’adresser la parole.


[133] Les craintes de M. Evans quant aux motifs 
pour lesquels les Teamsters avaient ordonné la véri-
fication ont été exacerbées par le fait que plusieurs 
lettres subséquentes de M. McGrady ayant trait aux 
négociations relatives à sa réintégration indiquaient 
qu’elles concernaient le [TRADUCTION] « rapport 
de KPMG ». Bien que cette mention ait été qua-
lifiée d’erreur d’écriture au procès, M. Evans ne 
savait pas qu’il s’agissait d’une erreur à l’époque. Il 
a pensé que les vérificateurs avaient l’intention de 
[TRADUCTION] « mettre le bureau sens dessus des-
sous afin de trouver quelque chose qui pourrait leur 
donner une excuse pour rendre mon congédiement 
rétroactif au [2 janvier] ».


[134] Le juge de première instance a également 
rejeté la prétention des Teamsters selon laquelle 
M. Evans tentait d’obtenir un préavis de 29 mois 
plutôt que de 24 mois, concluant plutôt qu’il vou-
lait simplement être traité de la même façon que 
Ron Owens, dont la lettre de congédiement avait 
été annulée. Cette conclusion a été infirmée par la 
Cour d’appel. Elle a estimé que M. Evans essayait 
d’obtenir un préavis de 29 mois en se basant unique-
ment sur le passage suivant du contre-interrogatoire 
de M. Evans relatif aux réponses faites lors de son 
interrogatoire préalable :


[TRADUCTION]


Q : Alors, aviez-vous une autre raison de ne pas retour-
ner au travail le 2 juin?


[132] The audit took place during Mr. Evans’ 
negotiations with the Teamsters. The auditors 
arrived without any prior notice either to him or 
to his wife. Mr. Evans testified that he first heard 
about the audit when he received a call from his 
wife, who was at the office and in tears. He went 
down to the office, which he described as follows:


It was chaos. I walked into my old office. I got a woman 
going through the drawers looking for stuff. I said, 
“Anything you need, I’m here. You ask me; I will get it 
for you.” She wouldn’t talk to me.


[133] Mr. Evans’ fears about the Teamsters’ 
motives for ordering the audit were exacerbated 
by the fact that numerous subsequent letters from 
Mr. McGrady concerning the negotiations for his 
reinstatement, were labelled as being in connec-
tion with the “KPMG Report”. While that refer-
ence was termed a clerical error at trial, the fact 
that this was an error was not known to Mr. Evans 
at the time, who was of the view that the auditors 
intended to “tear the office apart looking for any-
thing to have an excuse to make my dismissal retro 
back to [January 2]”.


[134] The trial judge also rejected the Teamsters’ 
submission that Mr. Evans was seeking to obtain 
29 months’ notice instead of 24, concluding instead 
that Mr. Evans’ intention was simply to be treated 
the same as Ron Owens, whose termination letter 
was rescinded. The Court of Appeal overturned 
this finding, basing its opinion that Mr. Evans was 
seeking 29 months’ notice on a single passage from 
Mr. Evans’ cross-examination in his examination 
for discovery:


Q: And so, was there any other reason for you not 
returning to work on June the 2nd?
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R : J’allais le faire. Je serais retourné au travail si vous 
aviez supprimé les restrictions liées au retour au tra-
vail.


Q : Vous vouliez reprendre le même poste qu’avant, 
sans aucun préavis?


R : Oui, ou alors commencer le préavis ce jour-là.


À mon avis, ce passage est loin d’être suffisamment 
convaincant pour justifier l’annulation de la conclu-
sion du juge de première instance quant à l’inten-
tion de M. Evans.


[135] De même, il n’y a aucune raison d’infirmer 
la conclusion de fait du juge de première instance 
selon laquelle M. Evans a agi d’une façon raisonna-
ble lors de ses négociations avec les Teamsters. On 
ne peut attacher d’importance au fait que M. Evans 
n’a pas expressément formulé, pendant les négocia-
tions, les neuf raisons mentionnées par le juge de 
première instance comme justification de son refus 
de retourner au travail. Les négociations se dérou-
laient entre un ex-employé et son ancien employeur, 
par l’intermédiaire de leurs avocats. M. Evans 
n’était pas tenu de dire à M. Hennessy qu’il avait 
l’impression d’être [TRADUCTION] « traité comme 
un chien », qu’il savait que son congédiement était 
planifié et délibéré, qu’il s’était senti menacé par la 
vérification de KPMG, qu’il voulait être traité de la 
même façon que les autres agents d’affaires, qu’il 
craignait d’avoir perdu le respect des employeurs à 
Whitehorse, ou qu’il soupçonnait que la façon dont 
on le traitait découlait de l’appui qu’il avait donné 
à l’ancien président de la section locale. Il avait le 
droit d’essayer d’arriver à une solution négociée de 
la façon la plus efficace possible. Faire état de ces 
raisons n’aurait guère amélioré sa position de négo-
ciation. Mais surtout, le fait qu’il ne les ait pas men-
tionnées ne leur enlève pas leur légitimité. Chacune, 
comme l’a dit le juge de première instance, est soli-
dement étayée par la preuve.


[136] Par ailleurs, le fait que M. Evans était dis-
posé à retourner au travail si l’on annulait sa lettre 
de congédiement ne constitue non plus, contraire-
ment à ce que soutient la majorité, ni une « attente 
déraisonnable » ni l’aveu que le congédiement n’a 
pas eu d’incidence sur ses relations de travail. Le 
fait qu’un employé est disposé à négocier un retour 


A: I was going. I would have gone back to work if you 
would have taken the restrictions off going back to 
work.


Q: You wanted the old job back without any notice at 
all?


A: Yeah, or start the notice from that day.


In my view, this evidence can hardly be said to be 
sufficiently compelling to justify overturning the 
trial judge’s conclusion as to Mr. Evans’ intention.


[135] Likewise, there is no basis for overturning 
the trial judge’s factual finding that Mr. Evans acted 
reasonably in his negotiations with the Teamsters. 
There can be no significance attached to the fact 
that Mr. Evans did not, during the negotiations, 
expressly articulate the nine factors identified by the 
trial judge as justification for his refusal to return to 
work. The negotiations were taking place between 
an ex-employee and his former employer through 
their respective counsel. There was no onus on Mr. 
Evans to tell Mr. Hennessy that he felt he was being 
“treated like a dog”, that he was aware of his ter-
mination being planned and deliberate, that he felt 
threatened by the KPMG audit, that he wanted to 
be treated in the same fashion as other business 
agents, that he feared he would no longer have the 
respect of employers in Whitehorse, or that he sus-
pected his negative treatment was based on his sup-
port for the former president of the local. He was 
entitled to attempt to reach a negotiated solution in 
the most effective way possible. Mentioning these 
reasons would hardly have enhanced his bargaining 
position. More importantly, however, the fact that 
Mr. Evans does not mention them does not deprive 
them of their legitimacy. Each one, as found by the 
trial judge, had a sound evidentiary foundation.


[136] Nor, contrary to the view of the majority, 
does the fact that Mr. Evans was prepared to return 
to work if his termination letter was rescinded, con-
stitute either an “unreasonable expectation” or an 
admission that his working relationships remained 
unaffected by the dismissal. The fact that an 
employee is prepared to negotiate a return to work 
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au travail après avoir été congédié ne prouve pas 
que la relation de travail est faite de [TRADUCTION] 
« compréhension et de respect mutuel », qu’elle est 
dépourvue d’hostilité, d’acrimonie ou d’humilia-
tion. On pénalise ainsi les employés qui tentent de 
négocier une réparation mutuellement satisfaisante 
après un congédiement injustifié.


[137] Finalement, je m’interroge quant à la perti-
nence de se fonder, comme le font la Cour d’appel 
et la majorité, sur l’impossibilité ou les faibles pos-
sibilités pour M. Evans de trouver un autre emploi 
à Whitehorse pour exiger de lui qu’il retourne tra-
vailler pour son employeur. M. Evans n’est pas res-
ponsable du fait que les possibilités d’emploi d’un 
ancien agent d’affaires syndical de 58 ans sont limi-
tées dans une petite collectivité. Il s’est retrouvé 
dans cette situation difficile en raison de son congé-
diement illégal. La rareté des emplois de remplace-
ment ne donne pas aux Teamsters le droit de dicter à 
M. Evans la façon dont il doit limiter son préjudice. 
On peut très bien conclure qu’un employé n’a pas 
pris des mesures suffisantes pour limiter son pré-
judice. Mais ce n’est pas la même chose que d’éta-
blir une présomption suivant laquelle, lorsqu’un 
employé comme M. Evans a du mal à trouver un 
autre emploi, il sera obligé de travailler durant toute 
sa période de préavis auprès de l’employeur qui l’a 
congédié. Congédier un employé sans préavis pour 
ensuite exiger de lui qu’il retourne travailler tem-
porairement à son ancien poste parce que le congé-
diement illégal a assombri ses perspectives d’em-
ploi, cela a l’effet pervers de demander à l’employé 
lésé d’améliorer la situation de l’auteur du préju-
dice du point de vue des dommages-intérêts, plutôt 
que l’inverse. Comme l’a dit la Cour d’appel de la 
Colombie-Britannique dans Forshaw :


[TRADUCTION] La question de savoir si l’employé a agi 
d’une façon raisonnable doit être appréciée par rapport 
à sa propre situation, et non par rapport à celle de l’em-
ployeur qui l’a congédié sans motif valable. [p. 144]


[138] En droit, il a été jugé que M. Evans avait 
droit à un préavis de 22 mois à compter du 2 janvier 
2003. Il incombait aux Teamsters de démontrer que 
M. Evans n’avait pas limité son préjudice. Le juge 
de première instance a conclu qu’ils ne l’avaient pas 
fait.


following his or her dismissal is not evidence that 
the working relationship is one of “mutual under-
standing and respect”, free of hostility, acrimony or 
humiliation. This penalizes employees for attempt-
ing to negotiate mutually satisfactory remedies for 
a wrongful dismissal.


[137] Finally, I have concerns about the Court of 
Appeal’s and the majority’s reliance on the fact that 
Mr. Evans had little or no alternate job prospects in 
Whitehorse as a basis for requiring him to return to 
his employer. The fact that employment opportuni-
ties for a 58-year-old former union business agent 
are limited in a small community is not Mr. Evans’ 
doing. He found himself in this difficult position 
because of his unlawful dismissal. The paucity of 
alternate jobs does not entitle the Teamsters to dic-
tate to Mr. Evans how to mitigate his damages. It 
may well be that an employee will be found not 
to have taken sufficient mitigating steps. But that 
is different from creating a presumption that if 
an employee like Mr. Evans has difficulty find-
ing alternate employment, he will be obliged to 
work out his notice period with the employer who 
fired him. Firing an employee without notice, then 
requiring him or her to return temporarily to work 
at his former workplace because the unlawful dis-
missal resulted in bleak employment prospects, 
has the perverse effect of requiring a wronged 
employee to ameliorate the wrongdoer’s damages, 
rather than the other way around. As the British 
Columbia Court of Appeal said in Forshaw:


The question whether or not the employee has acted 
reasonably must be judged in relation to his own posi-
tion, and not in relation to that of the employer who has 
wrongfully dismissed him. [p. 144]


[138] At law, Mr. Evans was found to be enti-
tled to 22 months’ notice as of January 2, 2003. 
The burden was on the Teamsters to show that Mr. 
Evans failed to mitigate his damages. The trial 
judge concluded that this burden was not met.
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[139] Les Teamsters pouvaient certainement 
essayer de prouver que les tentatives de M. Evans 
pour limiter le préjudice qu’ils lui avaient causé 
étaient insuffisantes. Ce qu’ils n’étaient pas en droit 
de faire, toutefois, c’était de lui dicter la façon dont 
il devait le limiter en lui ordonnant de reprendre le 
poste duquel il avait été congédié. Le refus de se 
plier à cette exigence aurait pour conséquence, aux 
termes de la lettre du 23 mai, un nouveau congédie-
ment, celui-là motivé et donc sans préavis. Ce qui 
aurait — et a eu — pour curieuse conséquence de 
transformer un congédiement injustifié nécessitant 
un préavis substantiel en un congédiement légal 
n’en nécessitant aucun. Or à mon avis, ce résultat 
est aussi déplaisant qu’il est insoutenable sur le plan 
du droit et sur celui des faits.


[140] Je suis d’avis d’accueillir le pourvoi et de 
rétablir la décision du juge de première instance.


 Pourvoi rejeté avec dépens, la juge Abella est 
dissidente.


 Procureurs de l’appelant : Macdonald & 
Company, Whitehorse.


 Procureurs de l’intimé : McGrady & Company, 
Vancouver.


[139] It was certainly open to the Teamsters to 
try to prove that Mr. Evans had made insufficient 
attempts to mitigate the damages they caused. 
What they were not entitled to do, however, was 
dictate how he should mitigate them by ordering 
him back to the workplace from which he was 
fired. The consequence of a refusal to comply with 
this demand, according to the letter of May 23, was 
to be a new firing, this time for cause and there-
fore without notice. This would — and did — have 
the bizarre consequence of transforming a wrong-
ful dismissal attracting a substantial notice period 
to a lawful one attracting none. This result is, in my 
view, as unpalatable as it is legally and factually 
unsustainable.


[140]  I would allow the appeal and restore the 
trial judge’s decision.


 Appeal dismissed with costs, Abella J. dissent-
ing.


 Solicitors for the appellant: Macdonald & 
Company, Whitehorse.


 Solicitors for the respondent: McGrady & 
Company, Vancouver.
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first refusal is personal right and does not create immediate interest in land — When owner of land receives offer to purchase
that it is prepared to accept, right of first refusal is converted into option to purchase, at which point holder of right has interest
in land that can be specifically enforced — Although current owner may remove gravel at any pace it chooses, discretion to
decide when it has been removed must be exercised reasonably — Parties intended to give HI interest in land at time agreement
was made — Even in absence of control, HI still had equitable interest in land — Purpose of agreement, context in which it
was made, its terms, and conduct of parties under it, demonstrated intention to give HI option to repurchase land, which gave
rise to immediate, equitable interest in land — Interest was contingent on exercise of option to purchase — Since option was
not exercised, interest did not vest within perpetuity period and option became void.
Real property --- Sale of land — Option contracts — Exercise of option — Right of first refusal
In 1931, HI conveyed land to purchasers who bought land to obtain gravel — Parties entered agreement giving HI "first option to
purchase" land for $1 once gravel removed but giving purchasers discretion to determine when all gravel removed — Appellant,
current owner of land, continued to extract gravel — HI's estate registered two notices of claim against land, demanding it be
conveyed to it for $1 — Current owner brought application for order declaring agreement void — Application judge dismissed
application — Application judge held that agreement was not really option agreement — Application judge found that agreement
was something akin to right of first refusal, which did not create any interest in land and that therefore, Rule against Perpetuities
did not apply — Current owner appealed — Appeal allowed — Option to purchase gives option holder right but not obligation
to purchase land — Option holder has equitable interest in land, contingent on holder's election to exercise option — It is
specifically enforceable at time option is granted but must be exercised within perpetuity period which is "not later than twenty-
one years after some life in being at the creation of the interest" — Right of first refusal is commitment by owner of land to
give holder of right first chance to buy should owner decide to sell — Owner has unfettered discretion whether and when to
sell — Right of first refusal is personal right and does not create immediate interest in land — When owner of land receives
offer to purchase that it is prepared to accept, right of first refusal is converted into option to purchase, at which point holder
of right has interest in land that can be specifically enforced — In present case, purpose of agreement, context in which it was
made, its terms, and conduct of parties under it, demonstrated intention to give HI option to repurchase land, which gave rise to
immediate, equitable interest in land — However, since option was not exercised, interest did not vest within perpetuity period
and option became void.
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Sutherland Estate v. Dyer (1991), 4 O.R. (3d) 168, 82 D.L.R. (4th) 432, 1991 CarswellOnt 689 (Ont. Gen. Div.) —
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Statutes considered:
Perpetuities Act, R.S.O. 1990, c. P.9


Generally — referred to


s. 4 — considered
Authorities considered:


McCamus, John D., The Law of Contracts, 2nd ed. (Toronto: Irwin Law, 2012)
Words and phrases considered:


option to purchase


An option to purchase gives the option holder the right but not the obligation to purchase land. In Canadian Long Island
Petroleums [1974 [1975] 2 S.C.R. 715 (S.C.C.)] Martland J. succinctly defined an option to purchase and emphasized the option
holder's control over the exercise of the option. In his words at p. 732: "the essence of an option to purchase is that, forthwith
upon the granting of the option, the optionee upon the occurrence of certain events solely within his control can compel a
conveyance of the property to him."


. . .


A right of first refusal is a commitment by the owner of land to give the holder of the right the first chance to buy the land
should the owner decide to sell.


. . .


Importantly, the right of first refusal is a personal right. It does not create an immediate interest in land:


. . .


[O]ptions to purchase create immediate interests in land; rights of first refusal do not. Options to purchase are specifically
enforceable; rights of first refusal are not. And options to purchase are subject to the rule against perpetuities; rights of first
refusal are not. Finally, according to Canadian Long Island Petroleums, options to purchase give the option holder control over
the decision to effect a conveyance. Rights of first refusal give the land owner control over the decision to convey.


perpetuity period


The perpetuity period is "not later than twenty-one years after some life in being at the creation of the interest".


APPEAL from judgment reported at 2123201 Ontario Inc. v. Israel Estate (2015), 2015 ONSC 538, 2015 CarswellOnt 940
(Ont. S.C.J.), dismissing application for order declaring option agreement void and unenforceable.


John Laskin J.A.:


A. Introduction


1      A sells land to B. At the same time, A and B enter into an agreement that A can repurchase the land if a condition under
B's control is met. Does the agreement give A an interest in the land, or only a personal contractual right? This appeal turns
on the answer to that question.
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2      In 1931, Harold Israel conveyed land he owned in Waterloo County to two individuals, D.M. Bowman and Seranus Martin.
The land contained a gravel pit, and the purchasers bought the land to obtain the gravel, sand, and stone on it (collectively "the
gravel"). Contemporaneously with the conveyance, the parties signed an Agreement giving Israel the "first option to purchase"
the land for $1 once the gravel has been removed from it. But the Agreement gave Bowman and Martin the "discretion" and
"authority" to state when all the gravel had been removed.


3      The appellant, 2123201 Ontario Inc., is the current owner of the land and continues to extract gravel from it. Harold
Israel died in 1980, and his rights under the Agreement have passed to his Estate, the respondent in this appeal. The Estate has
registered two notices of claim against the land and in May 2009 demanded that the land be conveyed to it for $1.


4      2123201 then brought an application for an order declaring the Agreement void and deleting it from title. The resolution
of the application turned on how to characterize Israel's "first option to purchase" under the Agreement.


5      2123201 contended that the Agreement was an option agreement, which gave Israel an immediate, equitable interest in
the land. Because his interest in the land had not vested, the Agreement was void and unenforceable under the rule against
perpetuities.


6      The Estate contended that the Agreement gave Israel a right of first refusal, which was not an interest in land, but was
merely a personal right. As the Agreement did not give Israel an interest in land, the rule against perpetuities did not apply and
the Estate may still enforce Israel's "first option to purchase" under the Agreement.


7      The application judge dismissed 2123201's application. He held that the Agreement was not an option agreement that
created an interest in land. It was, instead, "something akin to a right of first refusal — which does not create any interest in land".


8      On appeal, each party renews the position it took before the application judge. For the reasons that follow, I would allow
the appeal.


B. Did the Agreement Give Israel an Interest in the Land?


(1) Ownership of the Land


9      I will summarize briefly the history of the ownership of the land.


• 1931: Harold Israel conveys the land to Bowman and Martin.


• 1950: A small part of the land is transferred to the County of Waterloo Public School Board to expand its school property.
Harold Israel together with Bowman and Martin are the named grantors on the deed transferring the land to the school
board.


• 1965: The land is sold to William Sittler and immediately transferred for no consideration to his solicitor, Robert
Sutherland.


• 2002: The land is transferred into the Land Titles system.


• 2004: The land is transferred from Sutherland to 3239501 Canada Ltd., a company controlled by William Sittler, for
$75,000.


• 2009: The land is transferred to Sittler Excavating Limited, and in turn to the appellant 2123201 Ontario Inc., for $325,000.
2123201 is operated by Rick Sittler.


10      This brief history shows that the Sittler family has owned the land for over 50 years. Although the application judge
expressed some concern about whether 2123201 is the current owner, the Estate conceded that it is. Ownership of the land is
not in issue on this appeal.
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(2) The 1931 Agreement


11      On the same day Israel conveyed the land to Bowman and Martin — January 7, 1931 — the parties entered into the
Agreement, which is the subject of this appeal. The Agreement recites that Bowman and Martin purchased the land "solely to
acquire the gravel, sand and stone etc., thereon". The Agreement then contains seven paragraphs said to be "conditions" agreed
on by the parties. On this appeal, the important paragraphs are 1, 4 and 6.


12      Paragraph 1 gives Israel the "first option to purchase" the land once the gravel has been removed, and gives Bowman
and Martin the discretion to state when that has occurred.


The parties hereto of the First Part [Bowman and Martin] hereby in consideration of the sum of One Dollar now paid to
them by the party of the Second Part [Israel], the receipt whereof is hereby by them acknowledged, the said parties of
the First Part give to the party of the Second Part, the first option to purchase the said lands at the sum of One Dollar
which option is exercisable when the gravel, sand and stone, etc., are removed from the said lands. It is at the discretion
and within the authority of the Parties of the First Part to state the time that the gravel, sand, and stone, etc., are removed
and the said option exercisable.


13      Under paragraph 4, Bowman and Martin are not required to remove the gravel by any fixed date. They may remove it
"at their own pleasure", but may not excavate below the level of the road adjoining the land.


It is understood that the parties of the First Part have purchased the lands to acquire the property in the gravel, sand and
stone, etc., thereon. They may remove the gravel, sand and stone, etc. at their own pleasure and there is no stated or agreed
time within which the said gravel, sand and stone, etc., must be removed. They covenant and agree with the party of the
Second Part that they will leave the surface of the property reasonably level when the gravel, sand and stone, etc., have
been removed and that no excavation within the boundaries of the said lands will be at a lower level than the travelled
surface of the roadway of highway at its lowest point adjoining the property.


14      Under paragraph 6, Israel agrees to execute any quitclaim deed needed for widening or altering the adjoining road.


The Party of the Second Part agrees to execute when requested and for a consideration of One Dollar, a quit claim deed of
a part of the said lands required in the near future for widening, improving or altering the course of the road now adjoining
the property.


15      In 1974, Harold Israel registered an assignment on the title to the land, in which he assigned to himself, his heirs, executors,
and administrators his rights under the Agreement. Because of this assignment, his Estate may now assert whatever rights Israel
had under the Agreement. Then, in 1987, and again in 1997, the Estate registered a notice of claim under the Agreement on
the title to the land.


(3) Options to Purchase and Rights of First Refusal


16      This appeal raises one issue: when the Agreement was made, did it give Israel an interest in the land? 2123201 says
that the Agreement gave Israel an option to purchase — or perhaps more accurately, an option to repurchase — which created
an immediate interest in the land. The Estate says that the Agreement gave Israel only a right of first refusal, a personal right,
which did not create any immediate interest in the land.


17      Both parties agree that if the Agreement did give Israel an immediate interest in the land, then the Agreement is void and
unenforceable because it offends the rule against perpetuities. The parties also agree that if the Agreement merely gave Israel a
personal contractual right and not an interest in the land, then the Estate may still enforce its rights under the Agreement.


18      The difference between options to purchase and rights of first refusal has been discussed extensively in the jurisprudence
of the Supreme Court of Canada and this court, although the jurisprudence has been the subject of some criticism: see Canadian
Long Island Petroleums Ltd. v. Irving Wire Products (1974), [1975] 2 S.C.R. 715 (S.C.C.); McFarland v. Hauser (1978), [1979]
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1 S.C.R. 337 (S.C.C.); Politzer v. Metropolitan Homes Ltd. (1975), [1976] 1 S.C.R. 363 (S.C.C.); Benzie v. Kunin, 2012 ONCA
766, 112 O.R. (3d) 481 (Ont. C.A.); and Harris v. McNeely (2000), 47 O.R. (3d) 161 (Ont. C.A.). For a critique of the early
jurisprudence, see the excellent article by Paul Perell (now Perell J. of the Ontario Superior Court of Justice): "Options, Rights
of Repurchase and Rights of First Refusal as Contracts and as Interests in Land", (1991) 70 Can. Bar Review 1, at pp. 17-27.


(a) Options to Purchase


19      An option to purchase gives the option holder the right but not the obligation to purchase land. In Canadian Long Island
Petroleums, Martland J. succinctly defined an option to purchase and emphasized the option holder's control over the exercise
of the option. In his words at p. 732: "the essence of an option to purchase is that, forthwith upon the granting of the option,
the optionee upon the occurrence of certain events solely within his control can compel a conveyance of the property to him."
An option holder has an equitable interest in the land, contingent on the holder's election to exercise the option. Because an
option to purchase creates an interest in land, it is specifically enforceable at the time the option is granted. But to remain valid
the option must be exercised within the perpetuity period.


20      The perpetuity period is "not later than twenty-one years after some life in being at the creation of the interest": see,
for example, Sutherland Estate v. Dyer (1991), 4 O.R. (3d) 168 (Ont. Gen. Div.), at p. 171. An interest that vests outside this
period is void. As Killeen J. explained in Sutherland Estate, at p. 172, the rule against perpetuities is a rule invalidating interests
that vest too remotely. And it is a rule that applies not just to owners of land, but also to holders of contingent interests, such
as options to purchase.


It is stating the obvious to say that the central purpose of the rule was to prevent owners of property from exercising
control over their property for too long a time after they ceased to be owners. However, the rule does not implement this
purpose by restricting the duration of interests in trusts or other interest in property. Rather, the rule restricts the length
of the interval which may elapse between the creation of a contingent interest and the vesting of that interest. Thus, the
rule applies only to contingent interests and, to that extent, it has been said by many commentators that the rule should be
really characterized as a rule against remoteness of vesting.


21      In the present case, the perpetuity period ended in 1952 (21 years after the Agreement was signed) or 2001 (21 years after
Harold Israel died). It is unnecessary to decide which date is appropriate. If the Agreement is an option to purchase, which creates


an interest in land, that interest still has not vested; therefore even if 2001 is the appropriate date, the option to purchase is void. 1


(b) Rights of First Refusal


22      A right of first refusal is a commitment by the owner of land to give the holder of the right the first chance to buy the land
should the owner decide to sell. Typically, where a land owner is prepared to accept an offer to purchase from a third party, the
holder of the right of first refusal will be given an opportunity to match the offer; or, when an owner of land decides to sell and
fixes the sale price, the holder of the right of first refusal will be given the first chance to buy at the fixed price. In these typical
right of first refusal scenarios, the owner has an unfettered discretion whether to sell and when to sell.


23      Importantly, the right of first refusal is a personal right. It does not create an immediate interest in land: Canadian Long
Island Petroleums, at p. 735. Thus, it is not immediately enforceable by an action for specific performance. If, however, an
owner of land receives an offer to purchase that it is prepared to accept, then the right of first refusal is converted into an option
to purchase. At that point, the holder of the right of first refusal has an interest in the land, which can be specifically enforced:
Harris, at para. 12.


(c) Summary


24      As the discussion above shows, the jurisprudence establishes that options to purchase create immediate interests in land;
rights of first refusal do not. Options to purchase are specifically enforceable; rights of first refusal are not. And options to
purchase are subject to the rule against perpetuities; rights of first refusal are not. Finally, according to Canadian Long Island
Petroleums, options to purchase give the option holder control over the decision to effect a conveyance. Rights of first refusal
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give the land owner control over the decision to convey. But, as I will discuss, other case law shows that in some circumstances
control over the exercise of the option is not determinative.


(4) Analysis


25      The "first option to purchase" the land given to Harold Israel under the 1931 Agreement does not fit precisely into either
the definition of an option to purchase or the definition of a right of first refusal established in the jurisprudence.


26      It is not precisely a simple option to purchase or repurchase as defined in Canadian Long Island Petroleums because the
event triggering the ability to exercise the option — the removal of all the gravel from the land — is not within the control of
the holder of the option, now Israel's Estate. Thus the Estate cannot immediately exercise its option. Its ability to do so depends


on 2123201's determination that the gravel has been removed. 2


27      And Israel's "first option to purchase" the land is not precisely a simple right of first refusal. No third party is involved,
and more importantly, 2123201 does not have an unfettered discretion to decide if and when it will sell the land. It must offer to
sell the land to the Estate when all the gravel is removed. Although 2123201 may remove the gravel at any pace it chooses and
has the discretion to decide when all of it has been removed, that discretion is not open-ended. It must be exercised reasonably.


28      That a discretion given to a contracting party must be exercised reasonably is clear from the authorities. For example,
in Nareerux Import Co. v. Canadian Imperial Bank of Commerce, 2009 ONCA 764, 97 O.R. (3d) 481 (Ont. C.A.), at para.
71, Blair J.A. wrote:


Contracts in which performance is dependent upon the exercise of discretion on the part of one of the parties are contracts
that are particularly characterized by the implied duty of good faith performance. In such circumstances, the discretion
must be exercised reasonably and in good faith. [Citations omitted.]


29      Professor John McCamus makes the same point in his text, The Law of Contracts (Toronto: Irwin Law, 2012), at p.
849 and 865-6:


In sum, these cases establish the proposition that where discretionary powers are conferred by agreement, it is implicitly
understood that the powers are to be exercised reasonably.


. . . . .
In the control of contractual discretion cases, for example, it may be more realistic to suggest that the implied limitation
on the exercise of the discretion is intended to give effect to the 'reasonable expectations of the parties.'


30      The application judge recognized that Israel's "option" did not fit exactly into the definition of a right of first refusal.
He characterized it as "akin to a right of first refusal". But he concluded that the "option" was not really an option to purchase
because Israel did not control the exercise of the option, and thus could not specifically enforce it at the time the Agreement
was made.


31      I take a different view. Israel's and now the Estate's inability to control the exercise of the option is not, in this case,
decisive. Instead, I focus on what the parties intended by their Agreement. In my opinion, the true intent of the parties was to
give Israel an interest in the land at the time the Agreement was made.


(a) Control


32      Israel's lack of control over the exercise of his option figured prominently in the parties' submissions. The Estate, relying
on Martland J.'s definition of an option to purchase in Canadian Long Island Petroleums, submits that Israel had only a personal
right to repurchase the land. 2123201, on the other hand, submits that "control" is not determinative and, even in its absence,
Israel still had an equitable interest in the land. I agree with 2123201's submission.
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33      The case law in the Supreme Court of Canada on the relevance of control has not been uniform. And this court has said
that control over the exercise of an option does not always resolve whether the option gives rise to an interest in land: Jain v.
Nepean (City) (1992), 9 O.R. (3d) 11 (Ont. C.A.), leave to appeal refused, (1993), [1992] S.C.C.A. No. 473 (S.C.C.).


34      Canadian Long Island Petroleums makes no mention of two earlier Supreme Court of Canada decisions — Halifax (City)
v. Vaughan Construction Co., [1961] S.C.R. 715 (S.C.C.), and Kitchener (City) v. Weinblatt (1968), [1969] S.C.R. 157 (S.C.C.)
— each of which reached a different conclusion. In both those cases, a city sold land to a developer but retained an option to
demand a reconveyance should the developer not build within a specified time. In other words, the city's right to demand a
reconveyance, like Israel's option to purchase, was not within the city's control. It depended on the developer's decision whether
or not to build. Yet in both cases the Supreme Court of Canada concluded that the covenant to demand a reconveyance gave
the City an equitable interest in the land.


35      Then, in Jain, this court considered the issue afresh in the light of the Supreme Court's jurisprudence. In Jain, as in
Vaughan and Weinblatt, the City of Nepean sold property to a developer under an agreement that gave it the right to repurchase
the property if the developer did not construct a building of a specified minimum size within a specified time. This court had
to decide whether the agreement gave Nepean an interest in the property or merely a personal right of first refusal. This court
held that the agreement gave Nepean an interest in the property.


36      Carthy J.A., writing for the panel, pointed to the "apparent inconsistencies in the reasoning of the courts" in Vaughan,
Weinblatt, and Canadian Long Island Petroleums. And he noted that the latter case did not refer to the two earlier cases. He
followed Vaughan and Weinblatt and concluded, at p. 19, that control was not determinative:


A person who acquires property with notice of a third party's right of purchase in the event of failure to construct a building
takes subject to that option. Control of the exercise of the option is not a factor.


37      In both Jain and the case before us, the right to repurchase was not within the control of the holder of the right. In
Jain, Carthy J.A. concluded that control was not decisive. By their agreement, the parties still intended that Nepean maintain
an interest in the land. Similarly, in the appeal before us, control over the exercise of the option does not resolve whether the
Agreement gave Israel an immediate interest in the land. That issue can only be resolved by looking at what the parties intended.


(b) The Intent of the Parties


38      Instead of focusing on the question of control, I view the issue as one of contract interpretation: to determine the true
intent of the parties at the time the Agreement was made. In my opinion, the purpose of the Agreement, the context in which it
was made, its terms, and the conduct of the parties under it, show an intention to give Israel an option to repurchase the land,
which gave rise to an immediate, equitable interest in the land.


39      Bowman and Martin bought the land from Israel for one purpose only: to extract the gravel from it. They had no other
interest in the land. Once the gravel was removed, Israel could have his land back for $1. The purpose of the Agreement and the
underlying context in which it was made suggest Israel was being given not a mere personal right of first refusal but an option
to repurchase, which created an immediate interest in the land.


40      The terms of the Agreement bolster this conclusion. In paragraph 1 of the Agreement, Israel's right is termed a "first
option to purchase", not a right of first refusal. Although the label by itself is not determinative, paragraph 6 also shows that the
parties intended that Israel have an immediate interest in the land. Under that paragraph, Israel agreed to execute a quitclaim if
part of the land was needed to widen or alter the road adjoining the land. If all Israel had was a right of first refusal, he would
not have had to quitclaim anything. But if he had an equitable interest in the land created by an option to purchase, he would
have had to give a quitclaim.


41      Any doubt, however, about the parties' intention when they signed the Agreement has been resolved by how the parties
have acted under the Agreement. The way parties act under an Agreement may be helpful in determining its intended meaning
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when there is doubt about the appropriate interpretation. The parties' later conduct may show what meaning they gave to the
Agreement after it was made, which in turn may show the parties' intent when the Agreement was made: Montreal Trust Co.
of Canada v. Birmingham Lodge Ltd. (1995), 24 O.R. (3d) 97 (Ont. C.A.), at p. 108.


42      Here, the parties' later conduct shows that they viewed the Agreement as creating an immediate interest in land. In 1950,
when a portion of the land was conveyed to the school board, Israel joined Bowman and Martin in the deed as a grantor. He
would not have had to do so if he only had a personal contractual right of first refusal.


43      The purpose of the Agreement and the context in which it was made, its terms, and the later conduct of the parties under
the Agreement, together show that the intent of the Agreement was to give Israel an immediate, equitable interest in the land.
The interest was contingent on the exercise of the option to purchase. As the option has not been exercised, the interest has not
vested within the perpetuity period and is now void.


44      My view of the parties' rights under the Agreement differs from that of the application judge. Since the Supreme Court of
Canada's decision in Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53, [2014] 2 S.C.R. 633 (S.C.C.), ordinarily a trial
or application judge's interpretation of an agreement is entitled to deference from an appellate court. Here, I doubt deference is
warranted. The application judge did not interpret the Agreement. He looked only at the question of control over the exercise of
the option. But even if deference is warranted, this court is entitled to intervene. The application judge's conclusion that Israel
had only something akin to a right of first refusal was an unreasonable conclusion, justifying appellate intervention.


C. Conclusion


45      I would allow the appeal, set aside the judgment of the application judge, and in its place grant the relief sought by
2123201 Ontario Inc., together with costs in the agreed on amount of $15,000 inclusive of disbursements and applicable taxes.
2123201 Ontario Inc. is also entitled to the costs of the application in the amount ordered by the application judge, $15,000.


G. Pardu J.A.:


I agree.


L.B. Roberts J.A.:


I agree.
Appeal allowed.


Footnotes


1 It is void both at common law and under the Perpetuities Act, R.S.O. 1990, c. P .9. Section 4 of the Act prescribes that every contingent
interest is presumptively valid, and establishes a "wait and see" rule. Even under this rule, Israel's option to purchase would be void,
as it did not vest within the perpetuity period.


2 Perell terms rights of repurchase accompanying a sale of land, but dependent on the decision of the owner of the land, a complex
right of repurchase: at p. 7.


 


End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1995395063&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2033955121&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)





TAB 5 
  







Jain v. Nepean (City), 1992 CarswellOnt 588
1992 CarswellOnt 588, [1992] O.J. No. 1505, 25 R.P.R. (2d) 1, 34 A.C.W.S. (3d) 870...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1


1992 CarswellOnt 588
Ontario Court of Appeal


Jain v. Nepean (City)


1992 CarswellOnt 588, [1992] O.J. No. 1505, 25 R.P.R. (2d) 1, 34
A.C.W.S. (3d) 870, 57 O.A.C. 182, 93 D.L.R. (4th) 641, 9 O.R. (3d) 11


CORPORATION OF THE CITY OF NEPEAN v. MAM CHAND
JAIN, SHAIL BALA JAIN, ANEETA JAIN, RAJ RANI AGARWAL,


STANDARD TRUST COMPANY, THE T & C MULTI CORPORATION,
in trust, A.J. GRAHAM ENGINEERING CONSULTANTS LIMITED


and SAPLYS ASSOCIATES ARCHITECT AND ENGINEER INC.


CORPORATION OF THE CITY OF NEPEAN v. MAM CHAND JAIN et al.


MAM CHAND JAIN, SHAIL BALA JAIN, ANEETA JAIN and RAJ
RANI AGARWAL v. CORPORATION OF THE CITY OF NEPEAN


Carthy, Arbour and Weiler [ad hoc] JJ.A.


Heard: April 7-8, 1992
Judgment: July 21, 1992


Docket: Docs. CA C9859, C11083 and C11084


Counsel: Paul A. Webber, Q.C., for appellant City of Nepean.
S. Russell Kronick, Q.C., for respondent Standard Trust Company.
John P. Quinn, for respondents Jain and related interests.


Subject: Property; Contracts
Related Abridgment Classifications
Real property
I Interests in real property


I.4 Restrictive covenants
I.4.d Building schemes


I.4.d.i Building restrictions enforced
Real property
III Sale of land


III.1 Agreement of purchase and sale
III.1.b Interpretation of contract


III.1.b.ii Covenants
III.1.b.ii.E Miscellaneous


Headnote
Sale of Land --- Agreement of purchase and sale — Interpretation of contract — Covenants
Interests in land — Equitable interests — Personal covenant requiring reconveyance of lands to vendor if construction not
commenced by specified date creating equitable interest in land — Equitable interest not affecting any subsequently registered
interest against land if prior interest owner having notice of equitable interest.
Restrictive covenants — Reconveyance of lands to city if construction not commenced by specified date — Covenant
enforceable and recognized by various courts as an accepted commercial covenant.


Para. 19



http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.I/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.I.4/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.I.4.d/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.I.4.d.i/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.III/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.III.1/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.III.1.b/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.III.1.b.ii/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Browse/Home/AbridgmentTOC/REA.III.1.b.ii.E/View.html?docGuid=I10b717cb62c163f0e0440003ba0d6c6d&searchResult=True&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)





Jain v. Nepean (City), 1992 CarswellOnt 588
1992 CarswellOnt 588, [1992] O.J. No. 1505, 25 R.P.R. (2d) 1, 34 A.C.W.S. (3d) 870...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 2


The respondents J entered into an agreement of purchase and sale with the appellant city for land situated in an industrial park.
The respondents intended to construct offices and a warehouse on the lands. In keeping with municipal policy, the city included
restrictions upon the use and development of the lands within the agreement of purchase and sale which essentially provided
that if the respondents failed to complete their intended construction within a specified time, the city would have the option of
accepting a reconveyance of the land at 80 per cent of the original purchase price. The restrictions were intended to run with
the lands and were said to benefit the appellant's city hall. The respondents did not meet the specified dead line, and the city
demanded that the land be transferred to it. The respondents refused, and the city successfully moved for a declaration that it
had an equitable interest in the lands and that it was the owner of the lands in fee simple upon payment of the amount due on
a mortgage in favour of the respondent trust company. The city and the respondents appealed.
Held:
The city's appeal was allowed and the respondents' appeal was dismissed.
The covenant was not restrictive, but was clearly enforceable. Such a covenant has been recognized by the courts as an accepted
commercial covenant. With respect to the city's interest, the law is that a person who acquires property, with notice of a third
party's right of purchase in the event of failure to construct a building, takes subject to that option. Accordingly, the trial judge's
determination that the city's equitable interest was only capable of affecting any subsequent interest in land was in error. The
city's interest was in place prior to, and had priority over, the interest of the trust company.
Table of Authorities
Cases considered:


Canadian Long Island Petroleums Ltd. v. Irving Wire Products, [1975] 2 S.C.R. 715, [1974] 6 W.W.R. 385, 3 N.R. 430,
50 D.L.R. (3d) 265 — not followed
Halifax (City) v. Vaughan Construction Co., [1961] S.C.R. 715, 30 D.L.R. (2d) 234, 46 M.P.R. 115 — followed
Kitchener (City) v. Weinblatt (1968), [1969] S.C.R. 157, 1 D.L.R. (3d) 241, affirming [1966] 2 O.R. 740, 58 D.L.R. (2d)
332 (C.A.) — followed
London & South Western Railway Co. v. Gomm (1882), 20 Ch. D. 562 (C.A.) — referred to


Statutes considered:
Perpetuities Act, R.S.O. 1980, c. 374 [R.S.O. 1990, c. P.9].


Rules considered:
Ontario, Rules of Civil Procedure —


r. 14.05(3)(d)


Appeal from decision, reported at (1989), 7 R.P.R. (2d) 132, 69 O.R. (2d) 353 (H.C.), holding that reconveyance covenant being
valid and that appellant having equitable interest subject to trust company's prior interest.


The judgment of the court was delivered by Carthy J.A.:


1      We have before us appeals from two judgments of Watt J. dated August 14, 1989, the effect of which was to declare that
the city of Nepean is entitled to a reconveyance of lands which it had deeded to the Jain interests ("Jain"), upon payment of
the amount due on a mortgage in favour of Standard Trust Company ("Standard Trust"). That mortgage had been placed on
the property after the conveyanceto Jain. Standard Trust had notice of a condition in the deed that Nepean would be entitled to
repurchase the property for a particularamount if Jain did not commence construction of a building of a designated minimum
size within 12 months of registration of the transfer.


2      In extensive reasons reported at (1989), 7 R.P.R. (2d) 132, 69 O.R. (2d) 353 (H.C.), Watt J. reviewed the relevant authorities
and the essence of his conclusion as to their effect is found at pp. 374-375 [O.R.]:


In the present state of the authorities, as it would appear to me, Nepean's personal or contractual right against the Jain
interests, through operation of law, was converted into an interest in land, more particularly an equitable interest in land
giving the optionee, Nepean, an option to purchase the land on and after the optionor Jain's default in compliance with
the construction clause. The equitable interest of Nepean was capable of affecting any interest in the land subsequently
but not earlier arising and registered on title.
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3      Accordingly, since the Standard Trust mortgage was placed on the property prior to the default under the construction
condition, Watt J. gave it priority over Nepean's right to repurchase from Jain. The other parties whose priority might have been
affected are no longer interested in the litigation. Jain appeals, arguing that the covenant for repurchase is an improper restraint
on alienation and is therefore unenforceable. Nepean appeals, arguing that at all times it had an equitable interest in the property,
and that since Standard Trust took its interest with notice of the right of repurchase, it cannot take priority over that right.


4      The proceedings were initiated by applications under subrule 14.05(3)(d) of the Rules of Civil Procedure, by which the
applicants sought the determination of their rights dependent upon the interpretation of the terms of the conveyance, in particular
the right of repurchase.


5      It was the policy of Nepean to sell municipally owned industrial lands in such a manner so as to best assure industrial
development and avoid land speculation. Pursuant to this purpose, a 2.8-acre parcel of land (the "land") was conveyed to Jain
by a transfer registered on May 23, 1986, for a purchase price of $224,581.17. The restrictions imposed are quoted in full in the
reported reasons under appeal, and for present purposes can be summarized as follows. There were two covenants. The first,
to commence construction of a building of a stipulated minimum size within 12 months of what became May 23, 1986, and
to complete construction within 24 months of that date, failing which Nepean was entitled to require that Jain retransfer the
property for an amount equal to 20 per cent less than the purchase price. The second covenant prohibited a resale of the property
prior to completion of construction unless Nepean was given an option to repurchase at 20 per cent less than the original sale
price. Only the first covenant has any relevance to these proceedings because a resale was never contemplated.


6      On the date of registration of the transfer, May 23, 1986, Standard Trust advanced $225,000 to Jain secured by a first
mortgage on the lands. This mortgage was registered with notice of the covenants in favour of Nepean. On May 23, 1987, Jain
had not yet commenced construction, and negotiated a 12-month extension of the time for commencement and completion for
which he paid $33,687.18, being 15 per cent of the original purchase price. On May 23, 1988, Jain still had not commenced
construction, and Nepean called upon Jain for a retransfer pursuant to the first covenant. That led to the three applications to
the court, all seeking a declaration as to the enforceability of the covenant and the priorities of the parties.


7      There is absolutely no merit in the argument of Jain that this covenant is unenforceable as an illegal restraint against
alienation. It cannot even be properly described as a restraint, and as will be seen in the discussion of the authorities relating to
the priorities, it has been clearly recognized by the courts as an accepted commercial covenant.


8      There is, however, one element of merit in the Jain appeal. The payment required by the judgment of Watt J. for the
repurchase is $206,614.68. We were told that this is 80 per cent of the original purchaseprice, plus 80 per cent of the amount
paid for the 12-month extension.If the full amount paid for the extension is repaid, then the amount due should be $213,352.11.
The by-law authorizing the extensionand the letter agreement following upon it states that,


should construction not be completed to the City's satisfaction within the agreed upon time period that the City also may
decide to exercise its option to repurchase the property at a price equal to 80% of the original purchase price plus the
aforementioned 15% ...


This is at best ambiguous, and since the by-law and the letter were written by the city, it must be construed against the city.
It is therefore my view that the appropriate amount to be paid to Jain should be $213,352.11, and that the judgment of Watt
J. should be amended accordingly.


9      Nepean, in its position as an appellant against Standard Trust, argues that the judgment under appeal ignores the results
in two earlier authorities, Halifax (City) v. Vaughan Construction Co., [1961] S.C.R. 715, 30 D.L.R. (2d) 234, 46 M.P.R. 115,
and Kitchener (City) v. Weinblatt (1968), [1969] S.C.R. 157, 1 D.L.R. (3d) 241, affirming [1966] 2 O.R. 740, 58 D.L.R. (2d)
332 (C.A.). The judgment under appeal relies upon statements in those two decisions as to the time when an equitable interest
arises. These statements, it is contended, do not support the ultimate result in either of these two cases.



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1961056385&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1968073436&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1966075666&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1966075666&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)





Jain v. Nepean (City), 1992 CarswellOnt 588
1992 CarswellOnt 588, [1992] O.J. No. 1505, 25 R.P.R. (2d) 1, 34 A.C.W.S. (3d) 870...


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4


10      Standard Trust argues that the trial judge was right in concluding that the interest of Nepean arises only upon default and, if
the result of the above two cases was to the contrary, then they have been effectively overruled by the later authority of Canadian
Long Island Petroleums Ltd. v. Irving Wire Products, [1975] 2 S.C.R. 715, [1974] 6 W.W.R. 385, 3 N.R. 430, 50 D.L.R. (3d) 265.


11      Before dealing with the argument, let me present the issues that were before the court in each of these cases. In Halifax
v. Vaughan, supra, the city had conveyed a property to Vaughan with a covenant for reconveyance if Vaughan determined not
to proceed with construction of a building on the lands. The property was subsequently expropriated by the province, and the
issue was whether the city held an equitable interest in the lands which entitled it to share in the proceeds of compensation. The
Supreme Court of Canada held that Vaughan held the fee simple subject to the equitable interest of the city, which had arisen
at the outset, to enforce a reconveyance in certain defined circumstances. While following the principles laid down in London
& South Western Railway Co. v. Gomm (1882), 20 Ch. D. 562 (C.A.), the court held that the rule against perpetuities had no
application in this case because the covenant to build impliedly meant to build within a reasonable time.


12      In Kitchener (City) v. Weinblatt, supra, the city had conveyed property to a predecessor of Weinblatt upon a covenant
for reconveyance if the purchaser failed to commence construction of a particular building on the property within 12 months.
The owner mortgaged the property to British Mortgage and Trust, and then conveyed the property to Weinblatt with notice of
the restriction. Upon the failure to commence construction, litigation ensued between British Mortgage and Trust and the city.
In an unreported decision of the Ontario Court of Appeal, it was held that British Mortgage and Trust had priority over the
city's right of reconveyance. In separate proceedings between Weinblatt and the city of Kitchener, the Court of Appeal held that,
notwithstanding its previous decision in British Mortgage, the city held an equitable interest in the land which could be enforced
against the third party, Weinblatt. The Supreme Court of Canada upheld that result, finding, as in Vaughan, supra, that the city
had an interest in the property of which Weinblatt had full notice, and that the rule against perpetuities had no application since
the right of reconveyance arose on the stipulated date or within a reasonable time thereafter.


13      In Canadian Long Island Petroleums Ltd. v. Irving Wire Products, supra, the two parties held an interest in certain lands,
and had entered into an agreement whereby if either party received an offerto purchase its interest, that party would offer the
other party a right of first refusal. There was no stipulated time limit for the exerciseof this right. The Supreme Court of Canada
rejected an argumentbased upon the rule against perpetuities, which would have defeated the covenant, by finding that it was
a purely personal covenant which did not create property rights in the other party. No reference is made in the reasons in the
Canadian Long Island case to the reasons in Vaughan or Weinblatt, supra.


14      Looking only at the results of these cases, Standard Trust concedes that Halifax v. Vaughan Construction can only be
construed as standing on the footing that the city acquired an immediate equitable interest in the lands through the covenant for
reconveyance. Standard Trust did not make the same concession concerning the result in Weinblatt, arguing that it is not clear
from the reasons that Weinblatt took title prior to the default, and thus it was not implicit in the court's reasoning that the city's
interest must have arisen immediately upon the execution of the agreement. I disagree. I think that p. 741 [[1966] 2 O.R.] of
the reasons of the Court of Appeal makes it quite clear that the property was conveyed to Weinblatt subject to the mortgage in
favour of British Mortgage and Trust, and prior to the default in commencing construction. The only distinguishable feature
between the British Mortgage and Trust and Weinblatt decisions is that British Mortgage and Trust had established priority over
the city's interest in separate proceedings that did not go to the Supreme Court of Canada. In this case, Standard Trust stands
in the same position relative to Nepean as British Mortgage did to Kitchener. At the conclusion of the reasons of the Court of
Appeal in Weinblatt, supra, Evans J.A. said at p. 745:


I would certainly not lightly disregard or depart from any ratio decidendi of this Court were it not for the fact that the oral
unreportedjudgment above mentioned does not refer to any authoritiesand in my opinion is not in accord with the long-
established authorities to which I have reference.


It may be that the judgment in the former proceedings could be said to have been given on a different footing, and
accordingly, does not stand in the way of the position which I have taken. If the previous judgment is not open to such
interpretation, I am not prepared to follow it for the reasons set out above.
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I am satisfied that this was an effective overruling of the British Mortgage and Trust decision.


15      Thus, it is my conclusion that if one looks only at what the courts did, as opposed to the rationale for doing so, Halifax
v. Vaughan and Kitchener (City) v. Weinblatt dictate that the appeal of Nepean be allowed, and that the property be reconveyed
to it without regard to the Standard Trust mortgage. Canadian Long Island, supra, is a different case on its facts, dealing with
a right of first refusal between the original parties, and thus it only has relevance to the extent that its reasoning affects the
two earlier cases.


16      There are apparent inconsistencies in the reasoning of the courts in this trio of cases. This is discussed in an article in the
Canadian Bar Review, by Paul M. Perell, and in particular on pp. 22-24: see (1991) 70 Can. Bar Rev. 1. Any analysis of the
precise reasoning in these cases must recognize that at the time they were evolving, the rule against perpetuities appeared as an
unpopular barrier in the way of commercial contracts. In all three cases the courts focused on rejecting perpetuities arguments,
and this may explain some inconsistency in the observations relating to property and contractual rights. Since then, the teeth
of the rule have been largely removed by legislation. See, for instance, the Perpetuities Act, R.S.O. 1980, c. 374, which took
effect on September 6, 1966.


17      Watt J. reviewed all of these authorities, and must have reached his conclusion upon some statements in those cases which
are inconsistent with the results I have noted. In deference to his reasons and to the argument put forward by the respondent, I
will now discuss the most significant of these statements and seek to determine their impact.


18      In the reasons of the Court of Appeal in Weinblatt, the following statement is made at p. 744 [[1966] 2 O.R.]:


The equitable interest of the plaintiff, represented by a right to a reconveyance, was one which could only arise within the
perpetuity period. The right to a reconveyance arises as soon as the default occurs.


[Emphasis added.] And then, on p. 745:


Following the argument before the present Court, it appeared to me that the law of restrictive covenants had no application
to the case and that the issue for determination was the enforceability of an equitable interest in land arising immediately
upon the breach of the obligation to commence building in conformity with the agreed-upon plans.


[Emphasis added.] If these quotes were meant to say that until the default the city had no interest except a contractual one,
then the result in that case would have to have been the opposite one. Weinblatt purchased before the default, and was not a
contracting party with the city. It might have been better stated that the city always had an interest in the land, but that the interest
did not become an exercisable right of reconveyance until after the default. In fact, the court made the following statement at
pp. 744-745:


The covenant to reconvey created an equitable interest in the land and is enforceable by the option holder against a
subsequentpurchaser who bought with notice of the option.


Thus, Weinblatt acquired his interest subject to the prior interest of which he had knowledge. Again, the result, as confirmed
by the Supreme Court of Canada, is consistent only with that understanding of the reasons. In the Supreme Court of Canada,
the reasons conclude at p. 244 [1 D.L.R. (3d)] with the sentence:


What the city had by virtue of this contract was an interest in the property to arise at a future date. Weinblatt took with
full notice of this future interest.


19      The clear ratio is that the city always had an interest, even if one to reach fruition in the future, and the purchaser with
notice took title subject to that interest and the potential for reconveyance.


20      As well, the respondent relies on inconsistency between the reasoning of the Supreme Court in Halifax v. Vaughan and
that in Canadian Long Island, supra. In the former, Judson J. states at p. 720 [[1961 S.C.R.]:
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What is the juridical nature of this right to reconveyance? I do not think that it is distinguishable from what has been called
a right of pre-emption or a right of first refusal. An owner of land contracts that if he decides to sell he will give X the
first right to buy at a stated price or at a price to be determined according to a bona fide offer made by another. The owner
may decide never to sell and X cannot compel him to sell. Nevertheless, X has an equitable interest in the land. The rights
of the city in this case are superior to those held by one who has merely a right of pre-emption because Vaughan had no
uncontrolled right to determine whether or not it would reconvey. Unless it complied with the building covenants within
a reasonable time, the city could have enforced a reconveyance.


[Emphasis added.] The premise is that a right of first refusal is an equitable interest in land. In Canadian Long Island, the court
was dealing with a right of first refusal and, without referring to Halifax v. Vaughan, it concluded that it did not constitute an
equitable interest in land. Martland J. puts it as follows at p. 732 [[1975] 2 S.C.R.]:


In other words, the essence of an option to purchase is that, forthwith upon the granting of the option, the optionee upon
the occurrence of certain events solely within his control can compela conveyance of the property to him.


Clause 13 did not give to the respondents any present right to require in the future a conveyance of Sadim's undivided
one-half interest in the land. It was not specifically enforceable at the time the agreement was executed. The respondents
were not given any right to take away Sadim's interest without its consent. Their right under that clause was a contractual
right, i.e., the covenant of Sadim that if it was prepared to accept an offer to sell its interest, the respondents would then,
and only then, have a 30-day option to purchase on the same terms. The contingencyin this clause is resolved solely upon
the decision of Sadim to sell.


21      The respondent argues that the conclusion in Canadian Long Island effectively overruled Halifax v. Vaughan, and that
Weinblatt falls with it. The argument continues that, consonant with the reasoning of Martland J. quoted above, we are not
dealing in this case with a simple option to be exercised upon the occurrence of events within the control of Nepean. The right
to exercise the option was, as it was with Sadim in Canadian Long Island, within the control of Jain. The respondent submits
that Jain could control the exercise of the option through his failure to commence construction, and thus the option at issue here
should be equated to a right of first refusal, as a personal covenant which cannot be enforced against third parties.


22      In my view, this reasoning is strained. The conclusion that Halifax v. Vaughan and Weinblatt, supra, have been overruled
is dependent upon the assumption that in Canadian Long Island the court directed its collective mind to the earlier authority,
even though it was not mentioned in the reasons. This inconsistency will have to be addressed when a case comes forward
involving a third party purchaser with notice of a right of first refusal. This is not such a case. Whether or not the Supreme
Court proceeded on an erroneous assumption in Vaughan as to whether an interest in land arises through a right of first refusal,
this is at most obiter in the reasons, and the law remains as it was indicated in the ratio decidendi and the effective judgments
in each of Vaughan and Weinblatt. A person who acquires property with notice of a third party's right of purchase in the event
of failure to construct a building takes subject to that option. Control of the exerciseof the option is not a factor.


23      I would therefore allow the appeal and vary the judgment so as to delete any reference to an obligation in favour of
Standard Trust, and to alter the amount payable upon reconveyance as noted above. Nepean should have its costs throughout
against both Jain and Standard Trust, with those of the appeal as of one appeal.


Order accordingly.
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interests entitled to share compensation awardExpropriation Act


R.NJS 1954 91 1f
Following the expropriation by the Province of Nova Scotia of certain


property in the City of Halifax and the subsequent making of an


award by an arbitrator who did not attempt to apportion the award


between the conflicting claimants the city commenced an action against


Vaughan Construction Co Ltd for the purpose of determining the


respective rights of the parties to the compensation The city had


conveyed the property to Maritime Telegraph and Telephone Co for


cash consideration of $87520 and certain covenants on the part of


that company obliging it to construct building or buildings on the


land or to reconvey for the cash consideration if it determined not to


build With the consent of the city the telephone company arranged
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1961 to transfer the property to Vaughan Construction in exchange for


other property and the execution by the transferee company of


HALIFAX covenants in favour of the city similar to those already executed


VAUGHAN
The trial judge held that the city was entitled to the whole of the com


CON- pensation with the exception of $87520 On appeal it was held that it


sThUcTION was for the arbitrator to determine both the amount and the appor
Co LTD tionment of the compensation On appeal from the award which fol


THx lowed whereby the arbitrator fixed compensation for both claimants


the Supreme Court in banco held with one member dissenting that


Vaughan Construction was entitled to the whole of the compensation


on the ground that the city was not an owner of the property as defined


by the Expropriation Act R.S.N.S 1954 91 The city appealed to


this Court


Held The appeal should be allowed


When Vaughan acquired the fee simple it did so subject to an equitable


interest in the land held by the city as result of the covenant to


reconvey in certain defined circumstances This right to reconveyance


was not distinguishable from right of pre-emption right which


will be specifically enforced and its violation restrained by injunction


The rights of the city were superior to those held by one who has


merely right of pre-emption because the respondent company had no


uncontrolled right to determine whether or not it would reconvey


Unless it complied with the building covenants within reasonable


time the city could have enforced reconveyance Birmingham Canal


Co Cartwright 1879 11 Ch 421 referred to London South


Westeri Railway Co Gomm 1882 20 Ch 562 applied Man
chester Ship Canal Co Manchester Racecourse Co Ch 37


explained Frobisher Canadian Pipelines Petroleums Ltd
S.C.R 126 followed


The interests of Vaughan and of the city in the land were destroyed by


the expropriation and the owners of these interests were both entitled


to share in the compensation The $87520 being the equivalent of the


land which Vaughan had transferred to the telephone company in order


to acquire the property should first be deducted from the compensa
tion money The balance should then be divided equally between


Vaughan and the city disallowing any allowance for compulsory tak


ing but allowing interest as proposed


APPEAL from judgment of the Supreme Court of Nova


Scotia in banco denying the appellants right to share in


compensation award on expropriation of certain land


Appeal allowed


Varcoe Q.C .R Fielding Q.C and Gold


smith for the appellant


Cooper Q.C for the respondent Vaughan Con
struction Co Ltd


1960 44 M.P.R 220 1961 25 D.L.R 2d 26
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Jones for the respondent Her Majesty the


Queen CITY OF
HALIFAX


The judgment of Kerwin C.J and of Cartwright Judson VAUGHAN


and Ritchie JJ was delivered by CON


SlRUCTION


JUDSON J.The City of Halifax appeals from the judg- Co LTD


ment of the Supreme Court of Nova Scotia in banco which THJEEN
denied its right to share in compensation award on the


ground that the city had no interest in the property ex
propriated In my opinion the city had an interest in the


property and the appeal should be allowed


The city acquired the property in 1947 by grant from the


Government of Canada It was valuable land on which the


city wished to see erected modern tax producing building


Consequently in 1951 the city conveyed the property to


Maritime Telegraph and Telephone Company for modest


cash consideration of $87520 and certain covenants on the


part of the telephone company obligating it to build or to


reconvey for the cash consideration paid if it determined


not to build


The telephone company decided that the land was un
suitable for its purposes and it arranged with the consent


of the city to transfer the property to Vaughan Construc


tion Company Limited in exchange for other property and


the execution by the transferee company of covenants in


favour of the city similar to those already executed


The covenants are that Vaughan Construction Company


Limited its successors or assigns


Will construct upon the lands hereinbefore described building or


buildings of the type described as first-class buildings in the


Halifax City Charter


That one at least of such buildings shall be an office building


That the construction of such building or buildings shall com
mence as soon as practicably may be after delivery of These


Presents


That prior to the commencement of the actual construction thereof


it will submit to the City of Halifax the general plans of any


building proposed to be erected together with plan showing the


location upon the said lands of such buildings


That first-class building to be erected on the said lands shall be


subject to taxation under the provisions of the Halifax City


Charter as real property assessable in the name of the owner


thereof


11960 44 M.P.R 220 1961 25 D.L.R 2d 26
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1961 That if after the delivery of These Presents to the City of Halifax


Vaughan Construction Company Limited its successors or assigns


HALIFAX shall determine not to proceed with the construction of building


or buildings upon the lands hereinbefore described as hereinbefore


VATOHAN provided Vaughan Construction Company Limited its successors


STRTJCTION
or assigns at the request of the City of Halifax will reconvey the


Co Lxo said lands to the City of Halifax for the cash consideration of


AND Eighty-seven Thousand Five Hundred and Twenty Dollars
THE QUEEN


$87520.00


Judson


The deed further provided


It is intended by the parties hereto that the burden of the fore


going covenants shall run with the lands hereinbefore described


until such building or buildings shall have been constructed and


no longer and that upon the construction of such building or


buildings in compliance with the foregoing covenants the burden


of the foregoing covenants shall no longer run with the lands and


this Deed of Covenants is accepted by the City of Halifax and the


said consideration paid upon such intent and understanding


Except for the substitution of the new contracting party


covenants and are the same as those entered into


by the telephone company The fifth covenant is new


This transaction was completed in November of 1954


Within three months Vaughan Construction without the


knowledge of the city was negotiating for the sale of the


property with the Government of the Province of Nova


Scotia and with other possible purchasers The province


expropriated the property on August 1955 The city on


receiving notice of this event filed claim for compensa


tion The arbitrator made an award of $280000 together


with interest from June 18 1956 at per cent per annum


and an allowance of per cent for compulsory taking He


did not however attempt to apportion the award between


the conflicting claimants


In January of 1957 the city commenced an action against


Vaughan Construction for the purpose of determining the


respective rights of the parties to the compensation In June


of that year Mr Justice Doull held that the city was


entitled to the whole of the compensation with the excep


tion of the sum of $87520 which is the sum stated in the


sixth covenant On appeal from this judgment the Supreme


Court of Nova Scotia in banco held that it was for the


arbitrator to determine both the amount of the compensa


tion and its apportionment between the confficting interests


Consequently in April 1959 the arbitrator decided that of







S.C.R SUPREME COURT OF CANADA 719


the total award of $280000 the city was entitled to $50000


together with interest on this sum and per cent allow- CITY OF


ance for compulsory taking On appeal from the arbitrators HAimx


award the Supreme Court of Nova Scotia in banco with VATGEAN


Doull dissenting held that Vaughan Construction was


entitled to the whole of the compensation on the ground
CO LTD


that the city was not an owner of the property as defined THE QUEEN


by the Nova Scotia Expropriation Act R.S.N.S 1954 91 JudsonJ


It is from this judgment that the city appeals and in my
opinion it is entitled to succeed on the ground that the


covenant to reconvey in certain defined circumstances gave


the city an interest in the land


The first covenants are self-explanatory The city had


valuable vacant land which it was ready to sell to suitable


purchaser in order to produce tax revenue The first


covenants are positive covenants They could not be the


subject-matter of an action for specific performance and


their breach would give rise only to an action in damages


They do however impose an obligation on Vaughan Con
struction to commence construction as soon as it was prac


ticable which means within reasonable time The company
could not postpone its determination not to proceed with


construction within the terms of covenant for an indefinite


time It acquired the property on November 1954 The


province expropriated on August 1955 If the province


had not done this would have said that the time was


approaching when the city in properly constituted action


would have been in position to claim reconveyance on


payment of $87520 on the ground that the company after


the lapse of reasonable time had determined not to build


During period of months ownership the company had


demolished the old buildings It had been looking for pos


sible purchasers but it had made no effort to comply .with


the first five covenants


do not however rest my judgment on the probability


that such finding of fact might have been made My
opinion is that when Vaughan acquired the fee simple it


did so subject to an equitable interest in the land held by


the city as result of covenant If before expropriation


Vaughan had contracted to sell these lands without the


consent of the city the sale could have been restrained and
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the right to reconveyance enforced Why then should it


Cnv os be held that Vaughan is entitled to all the compensation
HALIFAX


award for forcible taking


VA1OHAN The majority opinion of the Supreme Court of Nova


STE UCTION Scotia in banco held that the rights of the city were solely


0iND contractual and that covenant No did not confer an
THE QUEEN interest in land on the city In my respectful opinion there


Judson is error in this finding It is true that the city was not the


holder of an option which it could exercise at any time


On the other hand Vaughan could not prevent the exercise


of the citys right under covenant by doing nothing and


asserting at the same time that it had made no determina


tion Vaughan had to build within reasonable time and


only by compliance with covenants to could it defeat the


citys right to the reconveyance under covenant


What is the juridical nature of this right to reconveyance
do not think that it is distinguishable from what has been


called right of pre-emption or right of first refusal An


owner of land contracts that if he decides to sell he will give


the first right to buy at stated price or at price to be


determined according to bona fide offer made by another


The owner may decide never to sell and cannot compel


him to sell Nevertheless has an equitable interest in the


land The rights of the city in this case are superior to those


held by one who has merely right of pre-emption because


Vaughan had no uncontrolled right to determine whether


or not it would reconvey Unless it complied with the build


ing covenants within reasonable time the city could have


enforced reconveyance The rule is that right of pre


emption will be specifically enforced and its violation


restrained by injunction Fry Specific Performance 6th


ed 24 Birmingham Canal Co Cartwright1


The decision in the Birmingham Canal case was that the


covenant containing the right of pre-emption was not


obnoxious to the rule against perpetuities But do not take


the reasoning to be that the matter sounds in contract and


not in property This is quite clear when Fry said


think that wherever right or interest is presently vested in or his


heirs although the right may not arise until the happening of some con


tingency which may not take effect within the period limited by the rule


against perpetuities such right or interest is not obnoxious to that rule and


for this reason


1879 11 Ch 421 48 L.J Ch 552
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The reason given is that the total interest in the land is


divided between covenantor and covenantee who together Cxr OF
HALIFAX


can ahenate the land absolutely It was this theory of


destructibilityof interest as preventing an infraction of the
VAcUGHAN


rule that was rejected in London South Western Railway STRUCTION


Company Gomm both at the hearing and on appeal
CO Lrn


In Gomm however where the covenant was to reconvey
THE QUEEN


should the land at any time be required for railway pur-
Judson


poses Kay was of the opinion that such covenant did


not create an interest in land In that finding he was


expressly over-ruled by the Court of Appeal on the ground


that the right to call for conveyance is an equitable


interest or equitable estate It should be noted that in


Gomm the right was contingent in this sense that it did not


arise until the land was required for railway purposes In


the present case the right to the conveyance does not arise


until there is default under the building covenants in


dicating determination not to proceed or an express


declaration to that effect but in my opinion there is no
difference between Gomm and the present case except that


the interest created by the covenant in Gomm offended the


rule against perpetuities and this one does not


The Court of Appeal in Gomm agreed with Kay up
to and including his consideration of the Birmingham Canal


case The rejection of the Birmingham Canal case in the


reasons of Jessel M.R was based on his rejection of the


theory of Fry that limitation does not offend the rule


against perpetuities when it may be terminated by the


agreement of all interested parties and not upon any theory


that covenant to reconvey did not create an interest in


land


The law on this subject is stated in 29 Halsbury 3rd ed
298 in these terms


An option to arise on any intended sale or other particular kind of


alienation by the owner for example right of pre-emption or first refusal


is subject to the rule against perpetuities and to bind the land or property


must comply with it unless the right is conferred by statute


The case of Manchester Ship Canal Company Man
chester Racecourse Company2 raises certain difficulty


The racecourse company agreed with the canal company


1882 20 Ch 562 51 L.J Ch 530


Ch 352 affirmed Ch 37
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that if it should be at any time proposed to use their race-


CITY OF course for dock purposes the racecourse company would
HALIFAX


give the canal company the right of first refusal Farwell


VAOHAN held at the trial on the authority of Gomm that this right


sucio of first refusal created an interest in land and could be


CLD enforced against an intending purchaser with notice He
ThE QUEEN also held that even if the right did not create an interest


Judson in land the intending purchaser with notice of the prior


contract could be restrained from carrying out the purchase


His ratio on the first point is contained in the following


paragraph


Now having regard to the way in which London and South Western


Ry Co Gomm 20 Ch 562 was decided it is plain think that the


words used in clause although inartistic may give an interest in the land


in the sense that they may be construed so as to limit use to arise on an


event in the future very similar to the use suggested to be raised in Gomms


Case Gomms Case was also case of an option of pre-emption in that


case at price named In this case the price is ascertainable by the fact


that it is to be the same as that offered by any other company or person


The Court of Appeal affirmed the judgment of Farwell


but on different grounds They held that the clause did not


create an interest in the land but they did hold that the


canal company was entitled to enforce their right as against


the racecourse company and the intending purchaser on


the ground that the contract to give the canal company the


first refusal involved negative contract not to part with


the racecourse to anyone else without giving them that first


refusal The case was held to be within the principle of


Lumley Wagner The previous decision in Gomm was not


mentioned in the Court of Appeal


II can understand the difficulties of construction of the


covenant in the Manchester Ship Canal case The clause in


question was part of an agreement which had received


statutory confirmation good part of the reasons of


Farwell was concerned with the problem of uncertainty


whether he could assign any meaning to the clause at all


At 360 he said


There is of course greater difficulty here because although the


legislature has declared the contract intelligible that does not necessarily


enable me to comprehend it


He then proceeded to work out the rights and obligations


of the parties in context where the racecourse company


was purporting to comply with its obligation to give right


1852 DeG 604 42 E.R 687
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of first refusal by making an offer to the canal company at


price far in excess of what it was prepared to take from
ITY


third party An injunction was granted restraining the race-
ALIFAX


course company from selling the racecourse to any person VACUGHAN


without first offering it to the canal company at the same sleucrIoN


cash price which the intending purchaser was offering
CO LTD


The Court of Appeal in affirming Farwell held that
THE QUEEN


an opportunity of exercising the right of first refusal had Judson


not in fact been given But in dealing with the right of


action against the intending purchaser they founded their


judgment on the principle of Lumley Wagner supra


rather than upon the finding of Farwell that the right of


first refusal created an equitable interest in land which


would be binding upon purchaser with notice They did


not think that the clause in question did create an interest


in land and in view of the uncertainties inherent in the


clause their finding may be supportable on that ground But


do not take it that they were enunciating any general


principle or that they intended to ignore the principle


enunciated in Gomm On this point which has already been


considered in this Court wish to adopt the statement of


principle of Cartwright in Frobisher Canadian Pipe
lines Petroleums Ltd.1


An expression of opinion by the learned Lords Justices who composed


the Court in the Manchester case is of course entitled to great weight but


if they had intended to negative the principle enunciated in Gomm it seems


to me that they would have stated their reason for so doing Be this as it


may in so far as the two cases are in conifict prefer the decision in Gomm
on the point with which we are concerned and think that we should


follow it


My conclusion is that at the time of expropriation both


Vaughan and the city had an interest in this land Vaughan
held the fee simple subject to the equitable interest of the


city to enforce reconveyance in certain defined events


Both these interests were destroyed by the expropriation


and the owners of these interests are both entitled to share


in the compensation do not know how the arbitrator came
to award $50000 as compensation for the citys interest It


appears to be purely arbitrary figure If at the moment


of expropriation Vaughan had come to the city with an


offer to purchase the completion of that offer would have


required the agreement of both Vaughan and the city


S.C.R 126 at 146 21 D.L.R 2d 497
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Neither could have imposed terms on the other Vaughan
Crrr OF could however have destroyed the citys interest by corn-


HALIFAX
plying with its covenants In the circumstances would


VaHAN first deduct from the compensation money the $87520


STRUCTIGN being the equivalent of the land which Vaughan had trans
CO LTD


ferred to the telephone company in order to acquire the


TRE QtTEEN property and then divide the balance equally between


JuJ Vaughan and the city disallowing any per cent allowance


for compulsory taking but allowing the interest as provided


in the judgment of the Court of Appeal


The appeal should be allowed with costs both here and


in the Supreme Court in banco against Vaughan Construc


tion Company Limited There should be no costs to or


against Her Majesty the Queen in the right of the Province


of Nova Scotia The order for costs made by Judge Pottier


on June 19 1959 should stand Out of the compensation


award of $280000 Vaughan Construction Company Limited


is entitled to $183760 and the City of Halifax to $96240
both sums bearing interest at per cent per annum from


June 18 1956


LOCKE have had the advantage of reading the rea


sons for judgment to be delivered in this matter by my
brother Judson and agree with his opinion that at the


date of the expropriation the City of Halifax had an interest


in the land within the meaning of that term in of the


Expropriation Act R.S.N.S 1954 91 This appears to


me to follow from the decision of this Court in Frobisher


Canadian Pipelines Petroleums Ltd which approved


the judgment of the Court of Appeal in London and South


Western Railway Gomm2


would allow the appeal and direct that judgment be


entered in the terms proposed


Appeal allowed with costs


Solicitor for the appellant Doyle Halifax


Solicitor for the respondent Vaughan Construction Co
Ltd Donald Melnnes Halifax


Solicitor for the respondent Her Majesty the Queen in


the Right of the Province of Nova Scotia John


MacDonald Halifax


19601 S.C.R 126 21 D.L.R 2d 497


21882 20 Ch 562 51 L.J Ch 530
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Cronk, Pepall and Miller JJ.A. 
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Deslaurier Custom Cabinets Inc. 


Respondent (Plaintiff) 
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1728106 Ontario Inc. and John Faught Steel Inc. 


Appellant (Defendants) 


D.H. Rogers, Q.C. and Rebecca Moore, for the appellant
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On appeal from the judgment of Justice Monique Métivier of the Superior Court 


of Justice, dated October 1, 2014, with reasons reported at 2014 ONSC 5148, 


and 2014 ONSC 5533. 


Cronk J.A.: 


[1] This appeal concerns the interpretation of insurance and cross-indemnity


covenants contained in a commercial lease. After a fire destroyed the leased 


premises, causing significant damage to the landlord’s building and the tenant’s 


property and business, the tenant brought a claim against the landlord to recover 
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its losses. The tenant successfully obtained summary judgment against the 


landlord, who now appeals to this court. The central issue on appeal is whether 


the tenant assumed responsibility under its contractual insurance covenants for 


the risk of loss or damage to its property and business caused by fire, or whether 


the landlord is obliged to indemnify the tenant for such loss or damage under its 


indemnity covenant in the lease. For the reasons that follow, I would allow the 


appeal, set aside the summary judgment granted by the motions judge, and 


dismiss the tenant’s action as against the landlord.  


I.   Background  


(1) The Lease 


[2] The respondent, Deslaurier Custom Cabinets Inc. (the “Tenant”), 


manufactures and sells custom cabinets. On November 28, 2007, it entered into 


a written lease with the appellant, 1728106 Ontario Inc. (the “Landlord”), for the 


rental of several units in the Landlord’s commercial building located in Renfrew, 


Ontario (the “Lease”). The Lease defines the rented “Premises” as seven listed 


units, containing a rentable area of 95,090 square feet, as described in Schedule 


A to the Lease.  


(a) Insurance Covenants 


[3] The Lease obliges the parties to obtain insurance coverage for specified 


risks. Section 8(1)(a) requires the Landlord to maintain insurance coverage 
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against loss or damage caused by identified perils, including fire, to “the 


Premises” or “the property of the Landlord in which the Premises are located”.  


The Tenant does not suggest that s. 8(1)(a) applies in respect of its fire losses. 


[4] Other provisions of the Lease impose insurance obligations on the Tenant. 


Section 8(3) obliges the Tenant to carry business interruption insurance “to an 


extent sufficient to allow the Tenant to meet its ongoing obligations to the 


Landlord and to protect the Tenant against loss of revenue”.   


[5] A key provision of the Lease, s. 8(1.1)(ii), states that the Tenant must also 


obtain insurance against “All Risks of loss or damage to the Tenant’s property”. 


To the extent that coverage regarding fire damage is not covered by this 


insurance, s. 8(4) of the Lease further provides that the Tenant shall carry 


insurance in its own name against the risk of damage to its property caused by 


fire. Section 8(4) reads: 


To the extent not included in the insurance required by 


Section 8(1.1)(ii), if any, the Tenant shall carry 


insurance in its own name insuring against the risk of 


damage to the Tenant’s property within the Premises 


caused by fire or other perils and the policy shall 
provide for coverage on a replacement cost basis to 


protect the Tenant’s stock-in-trade, equipment, Trade 


Fixtures, decorations and improvements.  [Emphasis 


added.] 


[6] Section 8(5) requires the Tenant to include the Landlord as an additional 


insured on the liability and property damage insurance policies the Tenant is 


required to maintain under the Lease. I will refer to the Tenant’s insurance 
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obligations under ss. 8(1.1)(ii) and 8(3) to 8(5), collectively, as the “Tenant’s 


Insurance Covenants”.   


[7] At the time of entering into the Lease, the Tenant had a property damage 


insurance policy in place, issued by Lumbermen’s Underwriting Alliance. 


However, in breach of s. 8(5) of the Lease, the Tenant failed to arrange for the 


Landlord to be named as an additional insured on the Lumbermen’s policy. 


(b) Cross-Indemnity Covenants 


[8] The Lease also contains cross-indemnity covenants. With respect to the 


Tenant, s. 8(1.1)(ii) contains the following indemnity covenant in favour of the 


Landlord: 


The Tenant covenants to keep the Landlord indemnified 


against all claims and demands whatsoever by any 


person, whether in respect of damage to person or 


property, arising out of or occasioned by the 


maintenance, use or occupancy of the Premises or the 


subletting or assignment of same or any part thereof, 


and the Tenant further covenants to indemnify the 


Landlord with respect to any encumbrances on or 


damage to the Premises occasioned by or arising from 


the act, default, or negligence of the Tenant, its officers, 


agents, employees, contractors, customers, invitees or 
licensees. 


[9] Section 8(2.1) contains a virtually identical indemnity covenant by the 


Landlord in favour of the Tenant. It provides, in part, that the Landlord will 


indemnify the Tenant with respect to “damage to the Premises occasioned by or 
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arising from the act, default, or negligence of the Landlord”, its agents, 


contractors and others: 


The Landlord covenants to keep the Tenant indemnified 


against all claims and demands whatsoever by any 


person, whether in respect of damage to person or 


property, arising out of or occasioned by the Landlord’s 


maintenance, use or occupancy of the Premises, and 


the Landlord further covenants to indemnify the Tenant 


with respect to any encumbrances on or damage to the 


Premises occasioned by or arising from the act, default, 


or negligence of the Landlord, its officers, agents, 


employees, contractors, customers, invitees or 


licensees. [Emphasis added.] 


(the “Landlord’s Indemnity Covenant”). 


(c) Damage to the Premises and Landlord’s Repair  


and Maintenance Obligations 


 


[10] The Landlord’s repair and maintenance obligations are detai led in s. 6.1 of 


the Lease. Section 9 addresses repair and rebuilding in the event that the 


Premises or the Landlord’s building “are damaged or destroyed, in whole or in 


part, by fire or other peril”. Save “as otherwise specifically provided for in [the] 


Lease”, s. 9(3) protects the Landlord from liability to the Tenant in respect of 


specified damages, including damages caused by fire. It states:  


Apart from the provisions of Section 9(1) and as 


otherwise specifically provided for in this Lease, there 


shall be no abatement from the reduction of the Rent 


payable by the Tenant, nor shall the Tenant be entitled 


to claim against the Landlord for any damages, general 


or special, caused by fire, water, sprinkler systems, 


partial or temporary failure or stoppage of services or 
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utilities which the Landlord is obligated to provide 


according to this Lease, from any cause whatsoever. 
[Emphasis added.] 


(the “Immunity Provision”). 


[11] The meaning and effect of the Tenant’s Insurance Covenants, the 


Landlord’s Indemnity Covenant and the Immunity Provision are the core issues 


on this appeal. 


(2) The Fire 


[12] On January 1, 2009, while the Tenant’s business was shut down for the 


seasonal holidays, John Faught Steel Inc. (“Faught Steel”), a welding contractor 


engaged by the Landlord, carried out repairs at the Premises.  A fire broke out in 


the Premises when welding splatter or slag ignited.  The fire resulted in 


significant damage to the Landlord’s building, which was eventually demolished, 


and to the Tenant’s property and business at the Premises. 


(3) The Litigation 


[13] The Tenant claimed indemnification under the Lumbermen’s policy for its 


losses and was paid approximately $10.861 million by its insurer. Unfortunately, 


the limits of the Lumbermen’s policy were insufficient to cover the Tenant’s full 


losses. As a result, in February 2010, the Tenant sued the Landlord and Faught 


Steel in negligence for damages in respect of its full property and business 
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losses caused by the fire. The Tenant sought recovery for subrogated losses 


($10.861 million) and uninsured losses (approximately $4.138 million). 


[14] The Landlord defended the action, denying any negligence and any liability 


to the Tenant for its claimed losses. The Landlord pleaded that, by reason of the 


Tenant’s Insurance Covenants, the Tenant and its insurer bore all responsibility 


for the Tenant’s damages. The Landlord also took the position that, contrary to s. 


8(5) of the Lease, the Tenant had failed to add the Landlord as an additional 


insured on its property damage insurance policy, thereby precluding the Tenant 


or its insurer from suing the Landlord under the Lease. The Landlord also cross-


claimed against Faught Steel for contribution and indemnity concerning any 


amounts for which the Landlord might be found liable to the Tenant. 


(4) The Summary Judgment Motions 


[15] The Landlord moved for summary judgment. It sought an order dismissing 


the action as against it on the basis that the Tenant had no claim against it under 


the Lease for any of the Tenant’s damages arising out of the fire. 


[16] The Tenant countered with its own cross-motion for summary judgment. 


Relying on the Landlord’s Indemnity Covenant, the Tenant maintained that the 


Landlord was required to indemnify it for all damages arising from the Landlord’s 


negligence, including the fire.   
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[17] For the purpose of the motions only, the parties agreed that the Tenant 


would not seek any ruling on the issue of negligence. The parties also agreed, 


and the motions judge accepted, that the question of who bears the contractual 


risk under the Lease of fire damage to the Tenant’s property and business was 


an appropriate question for determination by way of summary judgment. I agree. 


See Sanofi Pasteur Ltd. v. UPS SCS, Inc., 2015 ONCA 88, 124 O.R. (3d) 81, 


leave to appeal refused, [2015] S.C.C.A. No. 152, at paras. 23-26 and 34. 


[18] In determining which party had contractually assumed responsibility for fire 


loss or damage, the motions judge observed, at paras. 24 and 25, that the 


Landlord’s Indemnity Covenant “appears to modify the Landlord’s protection from 


liability” and that the introductory language of the Immunity Provision (“…as 


otherwise specifically provided for in [the] Lease”), “makes it clear that other 


provisions in the [Lease] may reduce the extent to which the Landlord is shielded 


from liability”. 


[19] She went on to consider the meaning of the term “Premises”, as it is used 


in the Landlord’s Indemnity Covenant (“…damage to the Premises occasioned by 


or arising from the act, default, or negligence of the Landlord”), and found that it 


must include the Tenant’s property within the rentable area. Otherwise, she 


reasoned, the covenant would have no meaning, as the Tenant has no interest in 


the rentable space. 


20
16


 O
N


C
A


 2
46


 (
C


an
LI


I)







 


 


 


Page:  9 


 


 


 


[20] The motions judge then considered extrinsic evidence tendered by the 


Tenant, consisting of the Landlord’s leases with other tenants in the Renfrew 


building. Those leases did not include an indemnification covenant by the 


Landlord, or an immunity provision identical to the one contained in the Lease.  


The motions judge found, based on this evidence, that the parties objectively 


intended that the Tenant be granted a right of indemnification that was not 


afforded to the other tenants. 


[21] The motions judge rejected the Landlord’s argument that the Tenant’s 


failure to add the Landlord as an additional insured on its property damage 


insurance policy acted as a bar to the Tenant’s claim. 


[22] She ultimately concluded, at paras. 45-46 of her reasons, that the Landlord 


had assumed responsibility under the Lease for indemnifying the Tenant in 


respect of damage to its property and business caused by the Landlord’s actions 


or the actions of its agents or contractors.  Consequently, she held, the Landlord 


is liable for the Tenant’s claimed losses, subject to quantification. She 


summarized her interpretive findings at para. 44:  


Accordingly, I find that the [Lease], as interpreted in 


these circumstances must mean: 


1.  Premises includes property; 


2.  The covenant to insure does not excuse the 


Landlord from his [sic] liability for his [sic] acts or 


negligence; and 
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3.   The reciprocal indemnity clause, binding the 


Landlord, means what it says. 


[23] Accordingly, by judgment dated October 1, 2014, the motions judge 


dismissed the Landlord’s motion and granted a declaration that the Landlord is 


liable to indemnify the Tenant for its claimed losses, subject to quantification. She 


subsequently awarded $100,000 in costs and disbursements to the Tenant. 


II.   Issues 


[24] The issues on appeal, as argued, may be framed as follows: 


(1) What standard of review applies to the motions 


judge’s decision? 


(2) Did the motions judge err in her interpretation of 


the Lease: 


a) by failing to hold that the Tenant had 


contractually assumed the risk of any 


damage to its property and business 


arising from fire? 


b) by relying on extrinsic evidence 


concerning the Landlord’s leases with 


other tenants in the building to aid in her 


interpretation of the Lease? 


c) by failing to hold that the Tenant’s claim 


is barred as a result of its failure to add 


the Landlord as an additional insured on 


its property damage insurance policy? 
20
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III.   Analysis 


(1) Standard of Review 


[25] The recent decision of the Supreme Court in Sattva Capital Corp. v. 


Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633, makes clear that the 


interpretation of a negotiated contract is generally subject to a deferential 


standard of review. As Rothstein J., writing for the court, explained, at paras. 50-


55, contractual interpretation typically involves issues of mixed fact and law, “as it 


is an exercise in which the principles of contractual interpretation are applied to 


the words of the written contract, considered in light of the factual matrix”. 


[26] However, this general rule is not absolute. Sattva recognizes, at para. 53, 


that the correctness standard may apply to questions of contractual interpretation 


where it is “possible to identify an extricable question of law from within what was 


initially characterized as a question of mixed fact and law” (citation omitted). 


“Extricable questions of law” in this context include legal errors involving “the 


application of an incorrect principle, the failure to consider a required element of 


a legal test, or the failure to consider a relevant factor” (citation omitted).    


[27] Still, courts should be cautious in identifying such extricable questions of 


law. Sattva instructs, at para. 55: 


[T]he goal of contractual interpretation, to ascertain the 


objective intentions of the parties, is inherently fact 


specific. The close relationship between the selection 


and application of principles of contractual interpretation 


20
16


 O
N


C
A


 2
46


 (
C


an
LI


I)







 


 


 


Page:  12 


 


 


 


and the construction ultimately given to the instrument 


means that the circumstances in which a question of 
law can be extricated from the interpretation process will 


be rare. 


[28] In the aftermath of Sattva, some provincial appellate courts have identified 


a second exception to the application of a deferential standard to questions of 


contractual interpretation. In MacDonald v. Chicago Title Insurance Co. of 


Canada, 2015 ONCA 842, 127 O.R. (3d) 663,  leave to appeal filed, [2016] 


S.C.C.A. No. 39, for example, this court held, at paras. 29, 38 and 41, that the 


interpretation of a standard form insurance contract remains a question of law, 


attracting the correctness standard of review. 


[29] In this case, the parties are divided on the issue of the applicable standard 


of review. The Landlord does not suggest that the Lease is a standard form 


contract so as to come within the principles discussed in MacDonald.  Instead, 


the Landlord argues that the motions judge made several extricable legal errors 


in her interpretation of the Lease and that her interpretation is therefore 


“predominantly” subject to review on a correctness standard. 


[30] The Tenant disagrees. It argues that there is no extricable error of law in 


the motions judge’s analysis of the relevant terms of the Lease and that a 


deferential standard of review therefore applies to her interpretation, in 


accordance with Sattva. 
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[31] For reasons I will explain, I conclude that the motions judge erred in law by 


failing to apply binding appellate authority regarding contractual allocation of risk.  


She also erred in law by failing to assign meaning to all the contested terms of 


the Lease and by adopting a construction of the Lease that fails to accord with 


the governing principles of contractual interpretation. As these errors involve 


extricable questions of law within the meaning of Sattva, the correctness 


standard of review applies. 


(2) Risk Allocation under the Lease 


(a) Parties’ Positions 


[32] The Landlord argues that the motions judge erred in law by failing to hold 


that the Tenant, by agreeing to insure against fire and to add the Landlord as an 


additional insured on its insurance policies, contractually assumed the risk of loss 


or damage to its own property and business caused by fire. It submits that the 


motions judge’s interpretation of the Tenant’s Insurance Covenants runs afoul of 


the principles of contractual risk allocation first recognized by the Supreme Court 


in a well-known trilogy of landlord and tenant cases: Smith v. T. Eaton Co. 


(1977), [1978] 2 S.C.R. 749; Cummer-Yonge Investments Ltd. v. Agnew-Surpass 


Shoe Stores Ltd. (1975), [1976] 2 S.C.R. 221; Pyrotech Products Ltd. v. Ross 


Southward Tire Ltd. (1975), [1976] 2 S.C.R. 35 (the “Trilogy”). 
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[33] In the Trilogy, the Supreme Court considered the rights of a landlord and 


tenant where one party had agreed to obtain insurance for the risk of fire. In each 


case, the landlord’s insurer sought to exercise subrogation rights against the 


tenant for loss due to fire caused by the tenant’s negligence. The court held that 


the determination of the tenant’s liability to the landlord for such damage fell to be 


determined on the basis of the lease at issue, rather than by reference to 


insurance policy considerations: Pyrotech, at p. 41; Cummer-Yonge, at p. 224, 


per Laskin C.J., dissenting in part on other grounds.   


[34] The court also held in each case that the landlord’s contractual covenant to 


insure ran to the benefit of the tenant, thus relieving the tenant of the risk of 


liability for fire damage, even where the fire was caused by the tenant’s 


negligence. The landlord, therefore, was required to look to its own insurer for 


recovery of its losses. It followed that the landlord’s insurer, who could be in no 


better position than that of the landlord, had no subrogated claim against the 


tenant.   


[35] In subsequent cases, courts have held that the Trilogy principles also apply 


where the obligation to insure against specified perils is that of the tenant, rather 


than the landlord. In other words, a tenant’s covenant to maintain insurance for 


damage caused by specified perils runs to the benefit of the landlord and 


protects the landlord from a claim for loss or damage that is subject to the 


covenant to insure and is caused by its negligence. See for example, Orion 
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Interiors Inc. v. State Farm Fire and Casualty Co., 2016 ONCA 164; Orange 


Julius Canada Ltd. v. Surrey (City), 2000 BCCA 467, 190 D.L.R. (4th) 1 (sub. 


nom. Laing Property Corp. v. All Seasons Display Inc.), leave to appeal refused 


(2001), [2000] S.C.C.A. No. 523. 


[36] In Madison Developments Ltd. v. Plan Electric Co. (1997), 152 D.L.R. (4th) 


653 (Ont. C.A.), leave to appeal refused, [1997] S.C.C.A. No. 659, at para. 9, this 


court explained the effect of the Trilogy in this fashion: 


The law is now clear that in a landlord–tenant 


relationship, where the landlord covenants to obtain 
insurance against the damage to the premises by fire, 


the landlord cannot sue the tenant for a loss by fire 


caused by the tenant’s negligence. A contractual 


undertaking by the one party to secure property 


insurance operates in effect as an assumption by that 


party of the risk of loss or damage caused by the peril to 


be insured against. This is so notwithstanding a 


covenant by the tenant to repair which, without the 


landlord’s covenant to insure, would obligate the tenant 


to indemnify for such a loss. This is a matter of 


contractual law not insurance law, but, of course, the 


insurer can be in no better position than the landlord on 


a subrogated claim. The rationale for this conclusion is 


that the covenant to insure is a contractual benefit 


accorded to the tenant, which, on its face, covers fires 
with or without negligence by any person. There would 


be no benefit to the tenant from the covenant if it did not 


apply to a fire caused by the tenant’s negligence.  


[Citations omitted; Emphasis added.] 


See also this court’s decisions in St. Lawrence Cement Inc. v. Wakeham & Sons 


Ltd. (1995), 26 O.R. (3d) 321 (C.A.), leave to appeal refused, [1995] S.C.C.A. 


No. 553, at pp. 328-32; Sanofi, at paras. 38, 47-50 and 59-60; D.L.G. & 
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Associates Ltd. v. Minto Properties Inc., 2015 ONCA 705, 391 D.L.R. (4th) 505,  


at paras. 18-20; Orion Interiors, at paras. 8, 14 and 17-18. 


[37] On the authority of the Trilogy and Madison Developments, the Landlord 


argues that the Tenant, by reason of the Tenant’s Insurance Covenants, 


assumed the risk of loss or damage to its property and business by fire, 


howsoever caused. The Landlord maintains that the Tenant’s Insurance 


Covenants, read together with the Immunity Provision, have no commercial utility 


unless they are interpreted to apply to a fire caused by the Landlord’s negligence 


(or, implicitly, by that of its agents). It says the provisions operate so as to shelter 


the Landlord from liability to the Tenant and its insurer for any of the Tenant’s 


property or business losses caused by a peril that was or should have been 


covered by the Tenant’s insurance policies pursuant to the Lease. To conclude 


otherwise, as the motions judge did, is to defeat the parties’ clear intentions, as 


reflected in the Lease. 


[38] The Tenant takes a different position. It contends that the legal effect of its 


obligations to insure is limited by other express provisions of the Lease, 


specifically, the Landlord’s Indemnity Covenant. It asserts that the risk allocation 


principle enunciated in the Trilogy and Madison Developments is inapplicable 


because it is inconsistent with the Landlord’s Indemnity Covenant, which 


contemplates indemnification of the Tenant by the Landlord for damage arising 


from the Landlord’s negligence.   
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[39] In support of its position, the Tenant points to the introductory language of 


the Immunity Provision. That provision protects the Landlord from liability to the 


Tenant for damages caused by fire except “as otherwise specifically provided for 


in this Lease”. The Tenant says that the Landlord’s Indemnity Covenant falls 


within this limiting language and that the Landlord is therefore bound by its 


indemnity commitment and cannot invoke the Immunity Provision to defeat the 


Tenant’s claim.   


(b) Discussion 


[40] I agree with the interpretation of the Lease urged by the Landlord, which 


focuses on the governing law regarding contractual allocation of risk. I conclude 


that the motions judge erred by holding, in effect, that the Landlord’s Indemnity 


Covenant overtakes the Tenant’s Insurance Covenants and the Immunity 


Provision, such that the Landlord, rather than the Tenant, is responsible for loss 


or damage to the Tenant’s property and business caused by fire. Specifically, I 


conclude that the motions judge erred in her assessment of risk allocation under 


the Lease: i) by failing to apply the principles from the Trilogy and Madison 


Developments; and ii) by failing to properly apply the governing principles of 


contractual interpretation in assessing the meaning of, and interplay among, the 


contested provisions in the Lease. 
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(i) Failure to Apply the Trilogy and Madison 


Developments 
 


[41] While the motions judge referred to the principles enunciated by the 


Supreme Court in the Trilogy (although she made no mention of Madison 


Developments), at no point in her reasons did she actually apply the Trilogy and 


Madison Developments to the interpretation of the Tenant’s Insurance 


Covenants. With respect, her failure to do so constitutes an error of law.  


[42] The motions judge was bound by the Trilogy and Madison Developments. 


Based on those cases, the effect of the Tenant’s Insurance Covenants was to 


presumptively fix the Tenant, rather than the Landlord, with responsibility for the 


Tenant’s claimed losses. 


[43] Accordingly, the starting point for the motions judge’s analysis should have 


been the recognition that, by contractually undertaking to obtain insurance 


against “All Risks of loss or damage to the Tenant’s property” (s. 8(1.1)(ii)) and 


“against the risk of damage to the Tenant’s property within the Premises caused 


by fire” (s. 8(4)) (emphasis added), the Tenant had assumed the risk of loss or 


damage to its own property caused by fire. By agreeing to so insure, the Tenant 


relieved the Landlord from the risk of liability for such loss or damage, even 


where caused by the Landlord’s negligence, unless the Lease elsewhere 


provided to the contrary. 
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[44] The motions judge failed to give effect to this agreed allocation of risk. 


Instead, she merely said, at paras. 31-32 of her reasons, that the Trilogy does 


not “purport to override the basic principles of contractual interpretation” and that 


post-Trilogy authorities have held that a covenant to insure may be limited by 


other express provisions in the same contract. 


[45] These comments are accurate, as far as they go. But both binding 


authority and the language of the Tenant’s Insurance Covenants assigned 


responsibility to the Tenant for fire damage to its own property. The motions 


judge was obliged to presumptively interpret the Tenant’s Insurance Covenants 


in a manner that gave effect to the parties’ agreed allocation of risk. Only then 


would the issue arise as to whether this presumption was rebutted by other 


provisions of the Lease. 


(ii) Meaning of “Premises” and the Landlord’s Indemnity 


Covenant 


[46] As I read her reasons, the motions judge’s failure to deal directly with the 


parties’ agreed allocation of risk regarding fire loss or damage to the Tenant’s 


property, described above, flowed from her interpretation of the meaning of the 


word “Premises” under the Lease. At para. 19 of her reasons, the motions judge 


noted that, pursuant to the Landlord’s Indemnity Covenant, the Landlord must 


“indemnify the Tenant with respect to damages to the Premises as a result of the 


act, default or negligence of the Landlord or its contractors, invitees or licensees” 
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(emphasis added). She held, at para. 25, that, in order to determine whether the 


Landlord’s protection from liability is modified by this covenant, she must first 


assess the meaning of the term “Premises” as it is used in the covenant. 


[47] The motions judge’s focus on this issue drove her interpretation of the 


scope of the Landlord’s Indemnity Covenant and her determination whether the 


Tenant’s Insurance Covenants and the Immunity Provision apply  to shield the 


Landlord from liability for the Tenant’s claimed losses.   


[48] The motions judge began her consideration of the meaning of “Premises” 


by instructing herself, at para. 27, that: “[t]he initial step is to interpret, to the 


extent possible, the contract as a whole and give effect to all of its provisions” 


(citation omitted). She set out the principles of contractual interpretation 


applicable to a commercial contract, as described by this court in Bell Canada v. 


The Plan Group, 2009 ONCA 548, 96 O.R. (3d) 81, at paras. 37-38:   


[A] commercial contract is to be interpreted, 


(a)  as a whole, in a manner that gives meaning 


to all of its terms and avoids an interpretation that 


would render one or more of its terms ineffective; 


(b)  by determining the intention of the parties in 
accordance with the language they have used in 


the written document and based upon the 


“cardinal presumption” that they have intended 


what they have said; 


(c)  with regard to objective evidence of the 


factual matrix underlying the negotiation of the 


contract, but without reference to the subjective 
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intention of the parties; and (to the extent there is 


any ambiguity in the contract), 


(d)  in a fashion that accords with sound 


commercial principles and good business sense, 


and that avoid[s] a commercial absurdity. 


[49] She also correctly added that a reviewing court should look to the overall 


wording of an agreement and the nature of the relationship created by the 


agreement, rather than subjecting each word in the agreement to isolated, 


microscopic examination.   


[50] The motions judge observed, at para. 27 of her reasons, that “[v]iewed in 


relation to the entire lease, ‘Premises’ refers to nothing more than the rentable 


area leased by the tenant.” She noted that the preamble to the Lease defines 


“Premises” as specific units in the Landlord’s building, containing a rentable area 


of 95,090 square feet. To be more precise, recital ‘B’ to the Lease defines 


“Premises” as identified units of the building “containing a Rentable Area of 


95,090 square feet, as more particularly described in Schedule A”. 


[51] She also pointed out references to “Premises” in provisions dealing with 


the Tenant’s repair obligations that are consistent with limiting its meaning to the 


rentable area. For example, s. 6(1)(a)(i) states that “the Tenant shall: keep in 


good condition the Premises including all the alterations and additions made 


thereto (save and except for wear and tear)…” (emphasis added).  
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[52] Nonetheless, the motions judge held that the references to “Premises” in 


the Landlord’s Indemnity Covenant must refer to something more than the 


rentable area.  She stated, at para. 28: 


The references in the [Lease] to “Premises” seem to 


indicate that the term is to be restricted to the rentable 


space, and would exclude the Tenant’s property.  


Nevertheless, I agree with the Tenant’s proposition that 


restricting “Premises” in [the Landlord’s Indemnity 


Covenant] to nothing more than the rentable area 


provides the Tenant with indemnification for something 


in which the Tenant has no interest. This would, in 


effect, render the second portion of [the Landlord’s 


Indemnity Covenant] meaningless. As noted above, the 
court should reject “an interpretation that would render 


one of its terms ineffective”. [Citation omitted.] 


[53] The motions judge concluded on this issue, at paras. 29 and 30, by quoting 


authorities that emphasize the interpretive goal of construing a provision or words 


used in a contract in a way that is consistent with the parties’ commercial 


interests and that advances their true intent. 


[54] In my opinion, there are several flaws in the motions judge’s analysis. 


While she correctly identified the relevant principles of contractual interpretation,  


she erred in law in her application of these important principles. Specifically, as I 


explain below, she failed to review the Lease as a whole and to accord an 


interpretation to the contested provisions that assigns meaning to each and 


avoids rendering one or more of them ineffective.   
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[55] First, the motions judge’s approach discounts the key fact that “Premises” 


is a defined term under the Lease. The definition of that term agreed upon by the 


parties refers only to specific rental units, of a particular total size, in a described 


location set out in Schedule A to the Lease. It makes no mention of the Tenant’s 


property or business. 


[56] Second, in attempting to ascertain the intended meaning of “Premises” 


under the Lease, the motions judge ignored multiple provisions of the Lease that 


draw a clear distinction between the “Premises” and the Tenant’s property. The 


Tenant’s insurance obligation under s. 8(1.1)(ii) of the Lease is a ready example. 


Under that section, the Tenant is obliged to obtain insurance “ for the Premises” 


against “All Risks of loss or damage to the Tenant’s property” (emphasis added). 


The Tenant’s indemnification covenants, also set out in s. 8(1.1)(ii), are directed 


at indemnification of the Landlord: i) “against all claims and demands … arising 


out of or occasioned by the maintenance, use or occupancy of the Premises”; 


and ii) “encumbrances on or damage to the Premises, occasioned by or arising 


from the act, default or negligence of the Tenant” (emphasis added). The 


Landlord’s Indemnity Covenant in s. 8(2.1) contains similar language. 


[57] The distinction drawn in the Lease between the Tenant’s property and the 


“Premises” is perhaps most obvious in s. 8(4).  Recall that s. 8(4) requires the 


Tenant to carry insurance “insuring against the risk of damage to the Tenant’s 


property within the Premises caused by fire or other perils” (emphasis added).   
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[58] Similarly, the Landlord’s insurance covenant under s. 8(1)(a) of the Lease 


distinguishes between insurance coverage “with respect to the Premises” and 


“damage to the Premises”, on the one hand, and damage to “the property of the 


Landlord in which the Premises are located”, on the other (emphasis added). 


Other provisions of the Lease maintain this distinction between the “Premises” 


and the property of the Tenant or the Landlord. 


[59] That various provisions of the Lease differentiate “Premises” from the 


property of the Tenant or that of the Landlord is significant. It tells strongly 


against the motions judge’s conclusion that the word “Premises”, as used in the 


Lease, includes property. The Lease does not say this. On the contrary, read in 


its entirety, the Lease supports a narrow interpretation of the word “Premises”, as 


set out under the definition of that term in the recitals to the Lease. By adopting 


an enlarged construction of “Premises”, the motions judge failed to take account 


of the Lease as a whole, despite her self-direction to do so, and to give effect to 


the intentions of the parties in accordance with the clear language they used in 


their written agreement.   


[60] Nor can I accept a third important aspect of the motions judge’s analysis of 


the meaning of “Premises”. As I have already indicated, the motions judge held, 


at para. 28, that a reading of “Premises” that excludes the Tenant’s property 


would “[provide] the Tenant with indemnification for something in which [it] has no 


interest”, thereby rendering the Landlord’s Indemnity Covenant “meaningless”. 
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She essentially held that “Premises” must mean more than the rentable area in 


order to give some meaning to the Landlord’s Indemnity Covenant. I disagree. 


[61] The Landlord’s Indemnity Covenant has meaning without having to 


interpret “Premises” as meaning more than the rentable area, contrary to the 


wording of the Lease. First, the covenant serves to indemnify the Tenant for 


damage to its interest in the Premises, occasioned by the Landlord’s negligence. 


Contrary to the motions judge’s implied finding that the Tenant has no interest 


under the Lease in the space rented to it, the Tenant has a leasehold interest in 


the “Premises”, namely, the contractual right to exclusive use and occupation of 


the rented space during the term of the Lease and any renewals thereof. Further, 


as the Landlord points out, the Tenant has an interest in “Trade Fixtures” added 


by it to the realty, which, under s. 7 of the Lease, can revert back to the Tenant 


as chattels upon termination of the Lease. 


[62] Second, many, perhaps most, property insurance policies include 


coverage exclusions. To the extent that damage ensues from a peril or risk 


excluded under the Tenant’s insurance policies, and not required to be insured 


against by the Tenant under the Lease, the Landlord’s Indemnity Covenant can 


be construed to respond to a claim by the Tenant against the Landlord for such 


damage. 
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[63] Third, the Landlord’s Indemnity Covenant may also be read as applying if 


the Landlord’s negligence causes the Tenant damage that the Tenant is not 


required to insure against under the Tenant’s Insurance Covenants.  


[64] The case of Lincoln Canada Services LP v. First Gulf Design Build Inc. , 


2007 CanLII 45712 (Ont. S.C.J.), aff’d 2008 ONCA 528 is instructive in this 


regard. In Lincoln, the tenant was required under the terms of its lease to 


maintain fire and standard extended perils insurance coverage for, among other 


matters, water sprinkler leaks. However, the landlord had contractually agreed to 


indemnify the tenant for loss and damage arising from the landlord’s negligence 


or that of persons for whom the landlord was legally responsible. Unlike this 


case, the landlord’s indemnity covenant expressly excluded damage resulting 


from fire or sprinklers and stated that the tenant was to look solely to its insurers 


to satisfy any claims arising on account of damage “irrespective of its cause”.   


[65] The landlord in Lincoln argued that the effect of the tenant’s insurance 


covenant and the landlord’s indemnity covenant, read together, was that the 


parties intended the landlord to be exempt from liability for the specific matters 


that were to be insured against by the tenant. The motion judge in Lincoln 


agreed. She concluded that the seemingly conflicting provisions of the lease 


could be interpreted in a manner that avoided inconsistency and reflected the 


intention of the parties. She explained this interpretation, at para. 44, as follows: 
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i) the tenant was obliged to obtain the specific 


insurance required by its insurance covenant; 


ii) the tenant had to look to its own insurer for any 


damage that was the subject of the tenant’s 


insurance obligation, whether or not caused by 


negligence, and the tenant and its insurer were 


restricted from claiming against the landlord for 


recovery for such damage; 


iii) if the landlord’s negligence caused any damage 


that the tenant was not required to insure against, 


the landlord was obliged to indemnify the tenant for 


such damage; and 


iv) apart from negligence, the landlord had no liability 


to the tenant for any damage listed in the landlord’s 


indemnity covenant, whether or not the tenant had 


to insure for such damage. 


[66] In my opinion, this reasoning is apposite here. Applied to the facts of this 


case, this interpretive approach gives meaning to all the challenged provisions of 


the Lease. It holds the Tenant to its contractual bargain under the Tenant’s 


Insurance Covenants to assume responsibility for the risk of loss or damage to its 


own property caused by fire and requires the Landlord to indemnify the Tenant 


under the Landlord’s Indemnity Covenant for those types of risks against which 


the Tenant is not required to insure. It also ensures that, under the Immunity 


Provision, the Landlord is not exposed to negligence claims where the Tenant 


has agreed to insure against an underlying risk, such as fire (see Lincoln, at 


paras. 44 and 45). Finally, it confines the scope of the word “Premises” to the 


agreed definition of that term under the Lease.   
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[67] The motions judge did not consider the interpretation of the Landlord’s 


Indemnity Covenant set out above. That the facts of this case do not trigger the 


application of the covenant on the bases that I have described, does not mean 


that the covenant is devoid of meaning or that, to accord it meaning, “Premises” 


must be interpreted to include property.  


[68] I would also add that the motions judge’s broad reading of “Premises” in 


the Landlord’s Indemnity Covenant is not only unnecessary to give meaning to 


that covenant, but it directly conflicts with ss. 8(4) and 9(3) of the Lease and 


deprives them of any practical commercial meaning.   


[69] If the Landlord’s Indemnity Covenant applies to damage to the Tenant’s 


property by reason of an expansive construction of the word “Premises”, there 


would be no need for the s. 8(4) requirement that the Tenant carry insurance to 


cover the risk of damage to its property caused by fire. The Tenant would be fully 


indemnified for such damage by the Landlord, in any event. Moreover, the 


Tenant would be entitled to claim against the Landlord for indemnification of loss 


or damage to its property caused by fire notwithstanding the express wording of 


s. 9(3) that: “nor shall the Tenant be entitled to claim against the Landlord for any 


damages … caused by fire … from any cause whatsoever”.   


[70] Here, the parties specifically agreed that the Tenant would insure against 


the risk of loss or damage to its property by fire. That is the very risk that 
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materialized. No coverage exclusion applied under the Lumbermen’s policy and 


the Tenant’s claim was paid to the extent of the policy  limits. The fact that, as it 


happens, the Tenant was underinsured for this risk does not mean that its failure 


to obtain full protective coverage can be laid at the Landlord’s door. See for 


example, Orion Interiors, at para. 18. 


(3) Reliance on Tenant’s Extrinsic Evidence 


[71] Over the Landlord’s objections, the motions judge admitted extrinsic 


evidence tendered by the Tenant regarding the terms of the Landlord’s leases 


with other tenants at the Renfrew building. She relied on this evidence to buttress 


her interpretation of the Landlord’s Indemnity Covenant.   


[72] In particular, the motions judge regarded as significant the fact that, in the 


Landlord’s other leases, only the tenants provided indemnification covenants. 


Further, the protection afforded to the Landlord under the Immunity Provision in 


the Lease, in contrast to the other leases, is limited by the phrase “as otherwise 


specifically provided for in this Lease”. In the motions judge’s view, these factors 


were a “strong indication” that “objectively”, the parties intended to confer on the 


Tenant a contractual right not afforded by the Landlord to its other tenants in the 


same building: at para. 39. 


[73] The Landlord argues that the motions judge erred by admitting this 


extrinsic evidence because it did not meet the requirements for the admission of 
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evidence of circumstances surrounding the formation of the Lease. Further, even 


if this evidence was admissible, the Landlord submits that there is additional 


relevant evidence that should be considered and, consequently, summary 


judgment was not appropriate and a trial is required. 


[74] I agree that the motions judge erred in admitting this extrinsic evidence and 


relying on it to interpret the Lease.   


[75] The motions judge provided only brief reasons for the admission of the 


evidence of the Landlord’s leases with other tenants. At para. 34, she cited this 


court’s decision in Hi-Tech Group Inc. v. Sears Canada Inc. (2001), 52 O.R. (3d) 


97 (C.A.) for the proposition that “evidence of the circumstances surrounding the 


making of a contract has been regarded as admissible in every case” . She went 


on to state, at paras. 35-36: “While these ‘other’ leases involve different business 


contexts and different negotiations, I find that the factual matrix of this lease 


properly includes a consideration of these … The circumstances here require the 


admission of certain extrinsic evidence.” She did not elaborate on the basis for 


these findings. 


[76] Sattva confirms, at para. 47, that evidence of the circumstances 


surrounding the formation of a contract is admissible as an aid to ascertaining the 


parties’ contractual intentions. However, Sattva also warns that such evidence 


“should consist only of objective evidence of the background facts at the time of 
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the execution of the contract … that is, knowledge that was or reasonably ought 


to have been within the knowledge of both parties at or before the date of 


contracting” (emphasis added): at para. 58. See also 2249778 Ontario Inc. v. 


Smith (Fratburger), 2014 ONCA 788, at paras. 20-21. 


[77] The record before this court does not establish that the admissibility pre-


requisite set out in Sattva was satisfied in this case. Certainly, the motions judge 


made no finding that the other leases were within the knowledge or ought to have 


been within the knowledge of both parties prior to entering into the Lease. As I 


have said, she did not explain the basis for her admission of the challenged 


extrinsic evidence. 


[78] Indeed, the record suggests that the Tenant was not in possession of the 


Landlord’s leases with other tenants prior to the commencement of this litigation. 


The Tenant filed no affidavit evidence before the motions judge suggesting to the 


contrary, or alleging that the leases at issue played any part in its decision or 


induced it to enter into the Lease with the Landlord.  Nor is this pleaded by the 


Tenant.  Further, although the Tenant maintains that it was provided with a copy 


of the Landlord’s “standard form” lease during the Lease negotiations, the record 


does not include any evidence as to whether it was used or modified in respect of 


the other tenants at the Renfrew building.  I note, also, that the Lease contains 


an “entire agreement” clause, at s. 17(4), providing that there are “no covenants, 
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representations, agreements, warranties or conditions” relating to the subject 


matter of the Lease, except as set forth therein. 


[79] In any event, Sattva holds that, while surrounding circumstances will be 


considered in interpreting the terms of a contract, they “must never be allowed to 


overwhelm the words of that agreement” and they cannot be used “to deviate 


from the text such that the court effectively creates a new agreement” (citations 


omitted). Rather, “the interpretation of a written contractual provision must always 


be grounded in the text and read in light of the entire contract”: at para. 57. 


[80] In this case, even assuming that the evidence of the Landlord’s other 


leases was admissible before the motions judge, the contents of those leases do 


not control the proper interpretation of the Lease. They neither establish nor alter 


the contractually agreed allocation of risk in this Lease. 


[81] For the reasons already given, it is my opinion that there is no need to go 


beyond the words of the Lease to determine the legal effect of the Tenant’s 


Insurance Covenants and the scope of the Landlord’s Indemnity Covenant and 


the Immunity Provision. The Tenant’s Insurance Covenants assign the risk of 


loss or damage to the Tenant’s property due to fire to the Tenant by requiring 


that it obtain insurance coverage against that risk. 
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[82] In light of this conclusion, I do not reach the Landlord’s additional argument 


that summary judgment should not have been granted in the face of the Tenant’s 


allegedly incomplete extrinsic evidence. 


(4) Effect of the Tenant’s Failure to Add the Landlord as an 


Additional Insured 


[83] The Landlord’s remaining ground of appeal may be dealt with summarily.  


[84] The Landlord attacks the motions judge’s holding that the Tenant’s breach 


of s. 8(5) of the Lease does not operate to bar its subrogated claim against the 


Landlord because, even if the Landlord was a named additional insured on the 


Tenant’s property damage insurance policy, the Tenant’s insurer may 


nonetheless have been free to bring a subrogated claim against the Landlord. 


[85] The motions judge cited no Canadian case law in support of this holding. In 


my view, it flies in the face of the principles enunciated in the Trilogy, Madison 


Developments and their progeny. It is true, as noted by the motions judge at 


para. 33, that the Lease contains no express waiver of subrogated claims against 


the Landlord. However, the parties agreed under s. 8(5) that the Landlord was to 


be added as an additional insured on the Tenant’s liability and property damage 


insurance policies. This provision, had it been honoured, would operate as a 


subrogation bar to claims by the Tenant’s insurer for the Tenant’s fire losses. 


[86] The Tenant’s insurer can be in no better position than that of the Tenant 


itself. The Trilogy confirms that where, as here, the risk of loss or damage by a 
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specific peril passes to one contracting party under the terms of its insurance 


covenant, there is no basis for the covenantor’s insurer to assert a subrogated 


claim against the beneficiary of the covenant.  Simply put, because the 


covenantor (in this case, the Tenant) has contractually assumed the risk of 


liability for loss or damage caused by a specific peril, neither it nor its insurer can 


seek to recover for loss or damage caused by that peril from the beneficiary of 


the insurance covenant (in this case, the Landlord).  


[87] Further, had the Tenant complied with its s. 8(5) obligation to have the 


Landlord named as an additional insured on its property damage insurance 


policy, no right of subrogation for the Tenant’s property loss or damage due to 


fire would arise.  An insurer cannot assert a subrogated claim against its own 


insured: T. Eaton Co., at pp. 761-62, per de Grandpré J., dissenting on other 


grounds; Commonwealth Construction Co. Ltd. v. Imperial Oil Ltd., [1978] 1 


S.C.R. 317, at pp. 321-322; Rochon v. Rochon, 2015 ONCA 746, 392 D.L.R. 


(4th) 304, at paras. 73-74; Richard H. Krempulec, Property Damage Claims 


Under Commercial Insurance Policies, loose-leaf (2015-Rel. 21), (Aurora: 


Canada Law Book, 2004), at pp. 8-13 to 8-15. 


[88] Thus, had the Tenant complied with its obligations under the Lease, 


neither it nor its insurer would have any viable subrogated claim against the 


Landlord for loss or damage to the Tenant’s property arising from the fire. The 


Tenant cannot benefit from its admitted breach of s. 8(5) of the Lease to found a 
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subrogated claim in respect of such loss or damage against the Landlord. And, 


as I have said, having assumed the risk of fire loss or damage to its own 


property, the Tenant bears the risk of underinsuring for such loss or damage. 


IV.   Disposition 


[89] For the reasons given, I conclude that the Landlord bargained under the 


Lease to be free of responsibility for the risk of loss or damage to the Tenant’s 


property or business caused by fire. That bargain is manifest in the Tenant’s 


Insurance Covenants and the Immunity Provision and is not limited by the 


Landlord’s Indemnity Covenant. 


[90] I would therefore allow the appeal, set aside the summary judgment 


granted by the motions judge, and dismiss the Tenant’s action as against the 


Landlord. 


[91] The Landlord is entitled to its costs of this appeal, which I would fix in the 


sum of $25,000, inclusive of disbursements and applicable taxes. The parties 


informed this court that the bills of costs submitted on the summary judgment 


motions included costs for the entire action. However, those bills of costs are not 


before this court. In the circumstances, the Landlord shall file its brief written 


submissions regarding its costs of the action (excluding any costs associated 


with its cross-claim against Faught Steel) and the motions with the Registrar of 
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this court by April 15, 2016. The Tenant shall file its brief written responding 


submissions with the Registrar by April 25, 2016. 


 


Released:  


 


“SEP”     “E.A. Cronk J.A.” 


“APR 4 2016”   “I agree S.E. Pepall J.A.” 


     “I agree B. Miller J.A.” 
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New Solutions Financial 
Corporation Appelante


c.


Transport North American Express 
Inc. Intimée


Répertorié : Transport North American 
Express Inc. c. New Solutions Financial Corp.


Référence neutre : 2004 CSC 7.


No du greffe : 29355.


2003 : 16 octobre; 2004 : 12 février.


Présents : Les juges Iacobucci, Major, Bastarache, 
Arbour, LeBel, Deschamps et Fish.


EN APPEL DE LA COUR D’APPEL DE L’ONTARIO


 Contrats — Intérêt — Taux criminel — Illéga-
lité — Divisibilité — Prohibition par l’art. 347 du Code 
criminel des taux d’intérêt annuels effectifs dépassant 
60 pour 100 — Contrat jugé contraire à cette prohi-
bition — Réduction du taux d’intérêt illégal prévu par 
le contrat pour que celui-ci prévoit le taux d’intérêt 
maximum autorisé par la loi — La « divisibilité fictive » 
peut-elle être utilisée comme réparation en cas de con-
traventions à l’art. 347? — Convient-il d’appliquer la 
divisibilité fictive en l’espèce? — Code criminel, L.R.C. 
1985, ch. C-46, art. 347.


 L’appelante et l’intimée ont conclu une convention de 
crédit par laquelle la première a avancé à la seconde la 
somme de 500 000 $. Les parties ont signé, relativement 
aux facilités de crédit proposées, une lettre d’engagement 
prévoyant les paiements suivants : a) des intérêts au taux 
de 4 pour 100 par mois, calculés quotidiennement et 
payables mensuellement à l’échéance; b) des frais de 
surveillance de 750 $ par mois; c) un droit d’usage de 
1 pour 100; d) des redevances de 160 000 $ payables en 
huit versements trimestriels; e) le paiement des honorai-
res d’avocat et d’autres frais; f) une commission d’enga-
gement de 5 000 $. En plus de la lettre d’engagement, 
les parties avaient signé une convention d’affacturage, 
un billet et une convention de garantie générale, et des 
garanties personnelles avaient été accordées, à l’égard 
de la dette, jusqu’à concurrence de 500 000 $. Dès le 
départ, les parties ont convenu de déroger aux modali-
tés de la convention d’affacturage. Le juge de première 


New Solutions Financial 
Corporation Appellant


v.


Transport North American Express 
Inc. Respondent


Indexed as: Transport North American 
Express Inc. v. New Solutions Financial Corp.


Neutral citation: 2004 SCC 7.


File No.: 29355.


2003: October 16; 2004: February 12.


Present: Iacobucci, Major, Bastarache, Arbour, LeBel, 
Deschamps and Fish JJ.


ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO


 Contracts — Interest — Criminal rate — Illegal-
ity — Severability — Section 347 of Criminal Code 
prohibiting effective annual interest rate in excess of 
60 percent — Contract found to contravene prohibi-
tion — Offending interest rate read down so that contract 
provided for maximum legal rate of interest — Whether 
“notional severance” available as remedy in cases aris-
ing under s. 347 — Whether application of notional sev-
erance appropriate in this case — Criminal Code, R.S.C. 
1985, c. C-46, s. 347.


 The appellant and the respondent entered into a credit 
agreement pursuant to which the appellant advanced the 
respondent the sum of $500,000. A commitment letter 
in respect of the proposed credit facility was signed 
and provided for the following payments: (a) interest at 
four percent per month calculated daily, payable monthly 
in arrears; (b) a monthly monitoring fee of $750; (c) 
a one percent standby fee; (d) royalty payments of 
$160,000 in eight quarterly installments; (e) payment of 
legal and other fees; and (f) a commitment fee of $5,000. 
In addition to the commitment letter, the parties executed 
an accounts receivable factoring agreement, a promissory 
note, a general security agreement and personal guaran-
tees of the indebtedness for up to $500,000. From the 
outset, the parties had agreed to depart from the terms 
of the accounts receivable factoring agreement. The 
application judge granted the respondent’s application 
for a declaration that the agreement contained an interest 


Paras. 28 & 30
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component that contravened s. 347 of the Criminal Code 
and applied “notional severance” to reduce the effective 
annual interest rate to 60 percent so the agreement would 
comply with s. 347. The majority of the Court of Appeal 
allowed the respondent’s appeal; it struck out the clause 
providing for interest at a rate of four percent per month, 
calculated daily and payable monthly in arrears, and left 
in place the other payments, which amounted to an effec-
tive annual rate of 30.8 percent when computed as inter-
est as per s. 347(2).


 Held (Bastarache, Deschamps and Fish JJ. dissent-
ing): The appeal should be allowed.


 Per Iacobucci, Major, Arbour and LeBel JJ.: The vari-
ous payments made by the respondent, with the exception 
of any portion of the payments relating to repayment of 
principal, satisfy the definition of “interest” in s. 347(2) 
and cumulatively amount to an interest rate in excess of 
that permitted by the Code. Notional severance is avail-
able as a matter of law as a remedy in cases arising under 
s. 347. The traditional rule that contracts in violation of 
statutory enactments are void ab initio is not the approach 
courts should necessarily take in cases of statutory illegal-
ity involving s. 347. Instead, judicial discretion should be 
employed and a spectrum of remedies is available. At one 
end of the spectrum are contracts so objectionable that 
their illegality will taint the entire contract — exploitive 
loan-sharking arrangements and contracts that have a 
criminal object should be declared void ab initio. At the 
other end of the spectrum are contracts that, although 
they do contravene a statutory enactment, are otherwise 
unobjectionable. Contracts of this nature will often 
attract the application of the doctrine of severance. In 
each case, the determination of where along the spectrum 
a given case lies, and the remedial consequences flowing 
therefrom, will hinge on a careful consideration of the 
specific contractual context and the illegality involved. If 
the case is an appropriate one for the court to sever only 
those provisions of the loan agreement that put the effec-
tive interest rate over 60 percent, and if it is conceded, 
as it must be, that such rewording alters the agreement 
of the parties, the question becomes only a choice of the 
appropriate technique of severance. The preferred sever-
ance technique is the one that, in light of the particular 
contractual context involved, would most appropriately 
cure the illegality while remaining otherwise as close as 
possible to the intentions of the parties expressed in the 
agreement. The “blue-pencil” technique may not neces-
sarily achieve that result. The change effected by the 
blue-pencil technique will often fundamentally alter the 


instance a prononcé, en faveur de l’intimée, un jugement 
déclaratoire portant que les modalités relatives à l’intérêt 
prévues par la convention contrevenaient à l’art. 347 du 
Code criminel et il a appliqué la « divisibilité fictive » 
(« notional severance ») afin de réduire le taux d’intérêt 
annuel effectif à 60 pour 100, de façon que la conven-
tion respecte l’art. 347. La Cour d’appel à la majorité 
a accueilli l’appel interjeté par l’intimée et a biffé la 
clause prévoyant les intérêts au taux de 4 pour 100 par 
mois, calculés quotidiennement et payables mensuelle-
ment à l’échéance, mais elle n’a pas touché aux autres 
paiements, qui, suivant le par. 347(2), constituaient des 
intérêts et correspondaient à un taux annuel effectif de 
30,8 pour 100.


 Arrêt (les juges Bastarache, Deschamps et Fish sont 
dissidents) : Le pourvoi est accueilli.


 Les juges Iacobucci, Major, Arbour et LeBel : Les 
divers paiements effectués par l’intimée, à l’exception 
de toute somme appliquée au remboursement du capital, 
correspondent à la définition d’« intérêt » au par. 347(2) 
et, globalement, donne un taux d’intérêt supérieur à celui 
autorisé par le Code. Les tribunaux peuvent, en droit, 
recourir à la divisibilité fictive comme réparation dans 
les litiges découlant de l’art. 347. La règle traditionnelle 
de la nullité ab initio des contrats qui contreviennent à 
un texte de loi n’est pas la solution que les tribunaux 
devraient nécessairement privilégier en cas de violations 
de l’art. 347. Dans de tels cas, ceux-ci devraient plutôt 
exercer leur pouvoir discrétionnaire et puiser parmi 
l’éventail des réparations dont ils disposent. À une extré
mité du spectre des réparations disponibles, on trouve 
les contrats qui sont à ce point répréhensibles que leur 
illégalité les invalide entièrement — les arrangements 
de prêt usuraire abusifs et les autres contrats ayant un 
objet criminel devraient être déclarés nuls ab initio. À 
l’autre extrémité du spectre, on trouve les contrats qui, 
quoiqu’ils contreviennent à un texte de loi, ne sont par 
ailleurs pas répréhensibles. Les contrats de cette nature 
entraînent souvent l’application de la doctrine de la 
divisibilité. Dans chaque cas, pour déterminer l’endroit 
où se situe une affaire donnée sur ce spectre et les con-
séquences qui en découlent du point de vue de la répara-
tion, il faut procéder à un examen minutieux du contexte 
contractuel précis et de l’illégalité en cause. S’il s’agit 
d’une affaire où le tribunal est justifié de retrancher uni-
quement les clauses de la convention de prêt qui haussent 
le taux d’intérêt effectif à plus de 60 pour 100, et s’il est 
admis, comme cela se doit, qu’une telle reformulation 
modifie la convention des parties, il ne reste qu’à choisir 
la technique appropriée d’application de la divisibilité. 
La technique à privilégier est celle qui, compte tenu 
du contexte particulier du contrat, remédie le mieux à 
l’illégalité tout en respectant, autant que faire se peut, 
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l’intention exprimée par les parties dans la convention. 
La technique du « trait de crayon bleu » ne permet pas 
nécessairement d’obtenir ce résultat. Le changement 
apporté au moyen de cette technique modifie souvent 
de manière fondamentale la contrepartie en cause dans 
le marché et il fait violence à l’intention des parties. En 
effet, dans de nombreux cas l’application de la technique 
du trait de crayon bleu donne lieu à un prêt sans intérêts, 
alors même que les parties avaient manifesté dans leur 
convention l’intention évidente de percevoir et de payer, 
selon le cas, des intérêts considérables.


 L’application de la divisibilité fictive à la convention 
des parties en l’espèce était bien fondée. Quatre facteurs 
sont pertinents pour décider si aucune considération d’or-
dre public n’empêche le tribunal d’ordonner l’exécution 
partielle d’une convention par ailleurs illégale, au lieu de 
déclarer celle-ci nulle ab initio en raison de l’illégalité 
du contrat : (1) la question de savoir si l’application de 
la divisibilité compromettrait l’objectif ou la politique 
générale visé par l’art. 347; (2) la question de savoir si 
les parties ont conclu la convention dans un but illégal 
ou dans une intention malveillante; (3) le pouvoir de 
négociation relatif des parties et leur conduite au cours 
des négociations; (4) la possibilité que le débiteur tire un 
profit injustifié de la solution choisie. Comme il s’agis-
sait en l’espèce d’une opération commerciale conclue par 
des parties possédant l’expérience des affaires et ayant 
chacune consulté ses propres conseillers, il est difficile 
de voir en quoi le fait de choisir le taux de 30,8 pour 100 
plutôt que celui de 60 pour 100 favorise davantage le res-
pect de l’al. 347(1)a) du Code. Les autres facteurs mili-
tent eux aussi en faveur de l’application d’une réparation 
souple. Rien au dossier n’indique que l’appelante a été 
accusée d’avoir enfreint l’al. 347(1)a). Il s’agissait d’un 
contrat conclu à des fins commerciales ordinaires et l’in-
tention des parties n’avait fondamentalement rien d’illé-
gal ou de malveillant. Relativement au troisième facteur, 
il convient de signaler que chaque partie a consulté ses 
propres avocats, avait l’expérience des affaires et savait 
dans quoi elle s’engageait. Enfin, seule l’intimée pourrait 
en l’espèce être la bénéficiaire d’un profit injustifié, du 
fait qu’elle pourrait ne pas être obligée de rembourser 
le capital et de payer les intérêts ou qu’elle pourrait être 
dispensée de payer, à l’égard du prêt, un taux d’intérêt 
approprié d’un point de vue commercial. Étant donné 
que chaque partie a consulté ses propres conseillers juri-
diques et connaissait exactement les obligations qu’elle 
contractait, du point de vue de l’equity la situation est 
favorable à l’appelante.


 Les juges Deschamps et Fish (dissidents) : La répa-
ration bien établie du « trait de crayon bleu » appliquée 
par la Cour d’appel respecte comme il se doit les con-
clusions de fait du juge de première instance et produit 


consideration associated with the bargain and do violence 
to the intention of the parties. Indeed, in many cases, the 
application of the blue-pencil approach will provide for 
an interest-free loan where the parties demonstrated in 
the agreement a clear intention to charge and pay consid-
erable interest.


 The application of notional severance to the agree-
ment between the parties in this case was appropriate. 
Four considerations are relevant to the determination 
of whether public policy ought to allow an otherwise 
illegal agreement to be partially enforced rather than 
being declared void ab initio in the face of illegality in 
the contract: (1) whether the purpose or policy of s. 347 
would be subverted by severance; (2) whether the parties 
entered into the agreement for an illegal purpose or with 
an evil intention; (3) the relative bargaining positions of 
the parties and their conduct in reaching the agreement; 
(4) the potential for the debtor to enjoy an unjustified
windfall. Given that the present case involved a com-
mercial transaction engaged in by experienced and inde-
pendently advised commercial parties, it is difficult to see
why the choice of a 30.8 percent rather than 60 percent
rate better fosters compliance with s. 347(1)(a) of the
Code. The other considerations also militate in favour of
a flexible remedy. There is no evidence on the record to
suggest that the appellant has been charged with violating
s. 347(1)(a). The contract was entered into for ordinary
commercial purposes and there was nothing inherently
illegal or evil about this intention. With respect to the
third factor, each party in this case had independent legal
advice, was commercially experienced and knew what it
was getting into. Finally, any potential for an unjustified
windfall in this case arises from the respondent possibly
not having to repay the principal and interest, or from the
respondent possibly not having to pay a commercially
appropriate rate of interest on the loan. Given that each
party had independent legal advice and knew precisely
the obligations that it was taking on, the equities of the
situation favour the appellant.


 Per Deschamps and Fish JJ. (dissenting): The well-
established “blue-pencil” remedy applied in the Court 
of Appeal respects the trial judge’s findings of fact, as 
it must, and achieves an equitable result consistent with 
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established principle. The trial judge erred in straining 
the recognized rules of equity by resorting to what he 
described as “notional severance”. Even on the assump-
tion that notional severance is available as a matter of law 
as a remedy in cases arising under s. 347 of the Code, 
notional severance should be permitted only where: (1) 
public policy does not require that the entire agreement 
be declared unenforceable; (2) severance is found to be 
warranted; and (3) severance simpliciter — or “blue-
pencil severance” — is impracticable or would occasion 
an unjust result. Here, on the facts as found by the trial 
judge, the first two criteria are satisfied but the third 
is not: blue-pencil severance is both possible and fair. 
Unlike notional severance as applied by the trial judge, 
blue-pencil severance does not do violence to the policy 
purposes of s. 347 of the Code or require a judicial re-
writing of the interest clause agreed to, as such, by the 
parties. It appears neither “artificial” nor “arbitrary” to 
sever the criminal rate of interest agreed to as interest 
and to leave intact the distinct and separate charges not 
agreed to as interest, and not considered to be interest 
by either party. This solution still leaves the appellant 
with a return of slightly more than 30 percent per annum. 
Further, it appears that all four relevant considerations, 
examined individually and weighed together, militate 
here in favour of the remedy applied by the Court of 
Appeal and against the remedy adopted by the trial judge. 
The effect of the trial judge’s decision was to stretch the 
principles of equity in an inappropriate way and to send 
the wrong message to those who lend money at a crimi-
nally prohibited rate to “willing” borrowers who cannot 
otherwise obtain a loan. They should not be encouraged 
to believe that if their illegal arrangement is subjected to 
judicial scrutiny, they will nonetheless recover the high-
est rate they could legally have charged — and thus suffer 
no pecuniary disadvantage for having violated s. 347 of 
the Code.


 Per Bastarache J. (dissenting): Severance in the 
traditional sense, not “notional severance”, should be 
the remedy available in these circumstances. There is a 
fundamental difference between striking out offending 
sections of a contract and rewriting a central provision. 
Although both approaches interfere in some way with 
the intent of the parties, the added flexibility of the 
rewriting approach comes at a considerable cost and 


un résultat équitable, en harmonie avec les principes 
reconnus. Le juge de première instance a à tort forcé les 
règles d’equity reconnues en utilisant ce qu’il a appelé 
la « divisibilité fictive ». Même en acceptant l’hypothèse 
que les tribunaux peuvent, en droit, recourir à la divisi-
bilité fictive comme réparation dans les litiges découlant 
de l’art. 347 du Code, le recours à la divisibilité fictive 
ne devrait être autorisé que dans les cas où les condi-
tions suivantes sont réunies : (1) aucune raison d’ordre 
public ne requiert que l’accord au complet soit déclaré 
inexécutoire; (2) la divisibilité est jugée justifiée; (3) la 
divisibilité pure et simple — ou « divisibilité au moyen 
du trait de crayon bleu » — n’est pas faisable ou produi-
rait un résultat injuste. En l’espèce, à la lumière des faits 
constatés par le juge de première instance, les deux pre-
mières conditions sont respectées, mais la troisième ne 
l’est pas : la divisibilité au moyen du trait de crayon bleu 
est une solution à la fois possible et juste. Contrairement 
à la méthode de la divisibilité fictive, telle qu’elle a été 
appliquée par le juge de première instance, la divisibilité 
au moyen du trait de crayon bleu ne fait pas violence aux 
objectifs d’intérêt général visés par l’art. 347 du Code ni 
ne requiert du tribunal qu’il réécrive la clause relative aux 
intérêts dont ont convenu, en tant que telle, les parties. Il 
n’apparaît ni « artificiel » ni « arbitraire » de retrancher 
le taux d’intérêt criminel, convenu au titre de l’intérêt, 
et de maintenir les frais distincts, non stipulés comme de 
l’intérêt et non considérés comme de l’intérêt par l’une 
ou l’autre des parties. Cette solution permet malgré tout à 
l’appelante d’obtenir un rendement légèrement supérieur 
à 30 pour 100 par année. De plus, il semble que, exa-
minées individuellement et appréciées globalement, les 
quatre considérations pertinentes militent en l’espèce en 
faveur de la réparation appliquée par la Cour d’appel et 
contre celle retenue par le juge de première instance. La 
décision de ce dernier a eu pour effet de forcer indûment 
les principes d’equity et d’envoyer un message inappro-
prié à ceux qui prêtent de l’argent à un taux interdit par 
le droit criminel à des emprunteurs « consentants », qui 
ne peuvent emprunter auprès de personne d’autre. Il ne 
faudrait pas laisser croire aux prêteurs que, même si leurs 
arrangements illégaux sont contrôlés par les tribunaux, 
ils pourront néanmoins obtenir le taux le plus élevé 
qu’ils auraient pu légalement imposer — et éviter en 
conséquence tout désavantage financier susceptible de 
découler de leur contravention à l’art. 347 du Code.


 Le juge Bastarache (dissident) : La réparation ouverte 
dans les présentes circonstances est la divisibilité, 
au sens traditionnel, et non la « divisibilité fictive ». 
Il existe une différence fondamentale entre le fait de 
retrancher des clauses illégales d’un contrat et celui de 
reformuler une clause cruciale d’un contrat. Quoique 
les deux méthodes modifient d’une certaine manière 
l’intention des parties, la souplesse accrue que permet la 







252 [2004] 1 S.C.R.TRANSPORT NORTH AMERICAN EXPRESS v. NEW SOLUTIONS [2004] 1 R.C.S. 253TRANSPORT NORTH AMERICAN EXPRESS c. NEW SOLUTIONS


reformulation s’accompagne toutefois d’un coût consi-
dérable et aucun principe du droit des contrats n’étaye le 
recours à cette méthode. À l’opposé, la divisibilité est une 
doctrine établie depuis longtemps. Le test du « trait de 
crayon bleu » a été appliqué à plusieurs reprises dans le 
contexte de violations de l’art. 347 du Code afin de sup-
primer des clauses relatives à l’intérêt contraires à la loi. 
Qui plus est, il n’existe aucune considération juridique 
ou autre raison de principe justifiant d’appliquer seule-
ment aux taux d’intérêt criminels la nouvelle démarche à 
laquelle souscrit la majorité, ce qui signifie que d’autres 
clauses illégales pourraient être reformulées par les 
tribunaux. La possibilité de recourir à la « divisibilité 
fictive » comme réparation crée une incertitude encore 
plus grande en droit. La divisibilité fictive permettra con-
crètement aux tribunaux d’ajouter des mots nouveaux à 
la convention des parties et, ce faisant, de substituer leur 
volonté à celle des parties.


 L’analyse adoptée par les juges majoritaires en l’es-
pèce est incompatible avec celle retenue dans l’arrêt 
Garland c. Consumers’ Gas Co., [1998] 3 R.C.S. 112, où 
notre Cour a interprété largement la définition d’intérêt 
afin d’empêcher les créanciers de contourner la loi en 
manipulant la forme des paiements. La démarche retenue 
par la majorité permettrait au créancier d’échapper aux 
conséquences des mesures qu’il a prises pour contourner 
la loi simplement en réduisant le taux d’intérêt au taux 
maximum permis par le Code. Cette approche est incom-
patible avec les objectifs généraux énoncés dans le Code 
et avec l’idée de dissuasion. De plus, il ne semble y avoir 
ici aucune raison impérieuse d’écarter une jurisprudence 
bien établie.


 Enfin, la clause 9.1 de la convention d’affacturage 
reflète l’intention des parties en ce qui a trait à la répa-
ration. Il est impossible d’affirmer que cette clause 
envisageait le recours à la divisibilité fictive — et encore 
moins qu’elle pourvoyait à son application. Vu le sens 
clair de cette clause, la concession de l’avocat quant à 
l’intention des parties et la lettre expédiée par l’avocat de 
l’appelante à l’intimée trois semaines après la signature 
de la lettre d’engagement, la technique du trait de crayon 
bleu adoptée par la Cour d’appel est tout à fait compatible 
avec l’intention des parties, alors que la divisibilité fictive 
ne l’est pas.


Jurisprudence


Citée par la juge Arbour


 Arrêt appliqué : William E. Thomson Associates 
Inc. c. Carpenter (1989), 61 D.L.R. (4th) 1; arrêts 
mentionnés : Garland c. Consumers’ Gas Co., [1998] 
3 R.C.S. 112; Still c. M.R.N., [1998] 1 C.F. 549; Cope c. 
Rowlands (1836), 2 M. & W. 149, 150 E.R. 707; Kocotis 


it is not supported by any principle of contract law. By 
contrast, the severance doctrine is a long-standing one. 
The “blue-pencil” test has been applied several times in 
the context of violations of s. 347 of the Code to strike 
out offending interest provisions. Moreover, there is no 
legal or other principled reason to limit the application of 
the new approach endorsed by the majority to the crimi-
nal rate of interest and other illegal provisions would be 
open to judicial redrafting. The availability of “notional 
severance” as a remedy creates greater uncertainty in the 
law. Under notional severance, courts will be permitted to 
literally add new words to the parties’ agreement and by 
doing so, courts will be substituting their intentions for 
those of the parties.


 The approach taken by the majority in this case is also 
inconsistent with that taken in Garland v. Consumers’ Gas 
Co., [1998] 3 S.C.R. 112, where the Court interpreted the 
definition of interest broadly in order to prevent credi-
tors from avoiding the statute by manipulating the form 
in which payments were made. Under the majority’s 
approach, a creditor would be permitted to escape the 
consequences of its avoidance measures by simply reduc-
ing the rate applied to the maximum permitted under the 
Code and this approach is inconsistent with the general 
objectives expressed in the Code and incompatible with 
the notion of deterrence. In addition, there do not appear 
to be compelling reasons to depart from well-established 
precedent in this case.


 Lastly, clause 9.1 of the accounts receivable factor-
ing agreement reflects the parties’ own intentions as to 
remedy. It cannot be said that the wording of the clause 
anticipates — still less, provides for — notional sever-
ance. In view of the plain meaning of clause 9.1, coun-
sel’s concession as to the intention of the parties, and the 
letter sent by the appellant’s solicitor to the respondent 
three weeks after the commitment letter was signed, the 
blue-pencil approach adopted by the Court of Appeal is 
entirely consistent with the parties’ own intentions and 
notional severance is not.
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 Peter J. Cavanagh et Eric N. Hoffstein, pour l’ap-
pelante.


Robert G. Ackerman, pour l’intimée.


 Version française du jugement des juges 
Iacobucci, Major, Arbour et LeBel rendu par


La juge Arbour —


I. Vue d’ensemble


En mars 2000, l’appelante, New Solutions
Financial Corp. (« New Solutions »), et l’inti-
mée, Transport North American Express Inc. 
(« TNAE »), ont conclu une convention de crédit 
par laquelle New Solutions a avancé à TNAE la 
somme de 500 000 $. En plus de certains droits, 
honoraires et autres frais, la convention prévoyait le 
paiement d’intérêts au taux mensuel de 4 pour 100, 
calculés quotidiennement et payables mensuelle-
ment à l’échéance. Tous s’accordent pour dire que 
les divers paiements prévus par la convention cons-
tituaient un « taux criminel » au sens de l’art. 347 du 
Code criminel, L.R.C. 1985, ch. C-46 (le « Code »). 
Les paiements sont rapidement devenus trop lourds 
pour TNAE, qui a alors demandé à la Cour supé-
rieure de justice de l’Ontario un jugement déclara-
toire portant que la convention prévoyait un taux 
d’intérêt illégalement élevé et était inexécutoire.


 Le juge Cullity, qui a entendu la demande de 
jugement déclaratoire, a estimé que, en matière 
de divisibilité, il n’était pas tenu d’appliquer uni-
quement la technique du [TRADUCTION] « trait de 
crayon bleu » (« blue-pencil ») pour remédier aux 
contrats illégaux du fait de la loi, technique qui 
permet seulement d’exciser certains engagements 
illégaux autonomes. Recourant à la [TRADUCTION] 
« divisibilité fictive » (« notional severance »), il a 
réduit le taux d’intérêt illégal pour que le contrat 
fixe le taux d’intérêt maximum autorisé par la loi : 
(2001), 54 O.R. (3d) 144.


 Au terme de l’appel de cette décision à la Cour 
d’appel de l’Ontario, le juge Rosenberg a conclu, 
au nom des juges majoritaires, que la doctrine de 
la divisibilité permettait uniquement de retrancher 
des engagements distincts dans un contrat : (2002), 


 Peter J. Cavanagh and Eric N. Hoffstein, for the 
appellant.


Robert G. Ackerman, for the respondent.


 The judgment of Iacobucci, Major, Arbour and 
LeBel JJ. was delivered by


Arbour J. —


I. Overview


In March 2000, the appellant, New Solutions
Financial Corp. (“New Solutions”), and the 
respondent, Transport North American Express Inc. 
(“TNAE”), entered into a credit agreement pursu-
ant to which New Solutions advanced TNAE the 
sum of $500,000. In addition to various other fees 
and charges, the agreement provided for interest 
to be paid at the rate of four percent per month, 
calculated daily and payable monthly in arrears. 
By all accounts, the various payments called for 
by the agreement constituted a “criminal rate” of 
interest as defined in s. 347 of the Criminal Code, 
R.S.C. 1985, c. C-46 (the “Code”). The payments 
soon became too onerous for TNAE to meet, and 
the company applied to the Ontario Superior Court 
of Justice for a declaration that the agreement con-
tained an illegally high rate of interest and should 
not be enforced.


 The application judge, Cullity J., ruled that he 
was not confined to the so-called “blue-pencil” 
approach to severance in dealing with the statutory 
illegality of the contract, whereby only discrete ille-
gal promises could be excised. Using “notional sev-
erance”, he read down the offending interest rate so 
the contract provided for the maximum legal rate of 
interest: (2001), 54 O.R. (3d) 144.


 Upon appeal to the Court of Appeal for Ontario, 
Rosenberg J.A., for the majority, concluded that the 
doctrine of severance only permits the striking of 
distinct promises from a contract: (2002), 60 O.R. 
(3d) 97. He reversed the application judge’s finding 
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that notional severance was an available remedial 
instrument. Rosenberg J.A. found that it was appro-
priate to strike out or blue-pencil the provision call-
ing for interest at four percent per month, calculated 
daily and payable monthly in arrears, leaving the 
balance of the agreement to be enforced in accord-
ance with its terms. Sharpe J.A., agreeing with the 
reasons of Cullity J., dissented.


 There is broad consensus that the traditional 
rule that contracts in violation of statutory enact-
ments are void ab initio is not the approach courts 
should necessarily take in cases of statutory illegal-
ity involving s. 347 of the Code. Instead, judicial 
discretion should be employed in cases in which s. 
347 has been violated in order to provide remedies 
that are tailored to the contractual context involved. 
The primary issue in this appeal by New Solutions 
is whether notional severance, as formulated and 
applied by Cullity J., is valid in Canadian law and 
applicable here.


 Given the desirability of remedial flexibility in 
cases of statutory illegality arising in connection 
with s. 347 of the Code, the evolving nature of the 
law regarding statutory illegality generally and the 
sound policy basis in which the concept is rooted, I 
find that notional severance is available as a matter 
of law as a remedy in cases arising under s. 347.


 A spectrum of remedies is available to judges 
in dealing with contracts that violate s. 347 of the 
Code. The remedial discretion this spectrum affords 
is necessary to cope with the various contexts in 
which s. 347 illegality can arise. At one end of the 
spectrum are contracts so objectionable that their 
illegality will taint the entire contract. For exam-
ple, exploitive loan-sharking arrangements and con-
tracts that have a criminal object should be declared 
void ab initio. At the other end of the spectrum are 


60 O.R. (3d) 97. Il a infirmé la conclusion du juge 
de première instance selon laquelle les tribunaux 
pouvaient recourir à la divisibilité fictive comme 
technique réparatrice. Le juge Rosenberg a estimé 
qu’il convenait de retrancher ou de rayer au trait 
de crayon bleu la clause prévoyant le paiement 
d’intérêts au taux de 4 pour 100 par mois, calcu-
lés quotidiennement et payables mensuellement à 
l’échéance, tout en permettant l’exécution du reste 
de la convention conformément aux modalités y 
stipulées. Le juge Sharpe a exprimé sa dissidence, 
souscrivant plutôt aux motifs du juge de première 
instance Cullity.


 Il est généralement admis que la règle tradition-
nelle de la nullité ab initio des contrats qui contre-
viennent à un texte de loi n’est pas la solution que 
les tribunaux devraient nécessairement privilégier 
en cas de violations de l’art. 347 du Code. Dans 
de tels cas, ceux-ci devraient plutôt exercer leur 
pouvoir discrétionnaire et accorder des réparations 
adaptées à la situation contractuelle concernée. La 
principale question dans le présent pourvoi interjeté 
par New Solutions consiste à décider si la divisibi-
lité fictive, telle que l’a formulée et appliquée le juge 
Cullity, est une solution valide en droit canadien et 
si elle s’applique en l’espèce.


 Vu la souplesse qu’il est souhaitable de reconnaî-
tre aux tribunaux en matière de réparations dans les 
affaires d’illégalité fondées sur l’art. 347 du Code, 
et vu aussi le caractère évolutif du droit relatif aux 
illégalités du fait de la loi en général et les principes 
judicieux sur lesquels repose ce concept, j’estime 
que les tribunaux peuvent, en droit, recourir à la 
divisibilité fictive comme réparation dans les litiges 
découlant de l’art. 347.


 Les juges disposent d’un éventail de réparations 
lorsqu’ils examinent des contrats contrevenant à 
l’art. 347 du Code. Le pouvoir discrétionnaire que 
représente ce spectre de réparations est nécessaire 
pour permettre aux juges de façonner des solutions 
adaptées aux différentes situations contractuelles 
dans lesquelles peuvent se présenter les contraven-
tions à l’art. 347. À une extrémité de ce spectre, on 
trouve les contrats qui sont à ce point répréhensi-
bles que leur illégalité les invalide entièrement. Par 
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exemple, les arrangements de prêt usuraire abusifs et 
les autres contrats ayant un objet criminel devraient 
être déclarés nuls ab initio. À l’autre extrémité, on 
trouve les contrats qui, quoiqu’ils contreviennent à 
un texte de loi, ne sont par ailleurs pas répréhen-
sibles. Les contrats de cette nature entraînent sou-
vent l’application de la doctrine de la divisibilité. 
La convention en cause dans la présente affaire est 
un exemple d’un tel contrat. Dans chaque cas, pour 
déterminer l’endroit où se situe une affaire donnée 
sur ce spectre et les conséquences qui en découlent 
du point de vue de la réparation, il faut procéder à un 
examen minutieux du contexte contractuel précis et 
de l’illégalité en cause.


 En l’espèce, le juge de première instance a tiré 
les conclusions suivantes : (i) la convention interve-
nue entre New Solutions et TNAE ne contrevenait 
à l’art. 347 qu’en raison d’une inadvertance; (ii) les 
parties avaient de l’expérience des affaires et avaient 
négocié sans lien de dépendance; (iii) aucune preuve 
n’indiquait qu’elles n’avaient pas négocié d’égale à 
égale; (iv) chacune avait consulté son propre con-
seiller juridique durant les négociations ayant abouti 
à la convention. Par conséquent, la décision du juge 
Cullity d’appliquer la divisibilité fictive à la conven-
tion conclue par New Solutions et TNAE en l’es-
pèce était bien fondée. J’accueillerais le pourvoi.


II. Les faits


 Au cours de la période pertinente, TNAE faisait 
du transport routier de marchandises. Ken et Karen 
Dragosits étaient actionnaires de TNAE et partici-
paient activement à l’exploitation de l’entreprise. 
Avant la fin de 1999, d’autres actionnaires déte-
naient une participation de 50 pour 100 dans TNAE. 
Une société à laquelle étaient liés ces autres action-
naires fournissait à TNAE les sommes nécessaires 
au titre du fonds de roulement de l’entreprise. Cette 
autre société a demandé à TNAE de lui rembour-
ser les sommes qu’elle lui devait. Les Dragosits et 
TNAE ont décidé de rechercher une source de finan-
cement qui leur permettrait de rembourser les dettes 
de l’entreprise.


 Les Dragosits se sont adressés à BDO Capital, 
devenue depuis New Solutions, l’appelante, pour 
obtenir le financement propre à permettre à TNAE 


contracts that, although they do contravene a statu-
tory enactment, are otherwise unobjectionable. 
Contracts of this nature will often attract the appli-
cation of the doctrine of severance. The agreement 
in this case is an example of such a contract. In each 
case, the determination of where along the spectrum 
a given case lies, and the remedial consequences 
flowing therefrom, will hinge on a careful consid-
eration of the specific contractual context and the 
illegality involved.


 The application judge in this case found that (i) 
the agreement between New Solutions and TNAE 
only inadvertently violated s. 347; (ii) the parties 
were experienced in commercial matters and nego-
tiated at arm’s length; (iii) there was no evidence 
that they did not have equal bargaining power; and 
(iv) they each had the benefit of independent legal 
advice in the course of the negotiations leading to 
the agreement. Consequently, the application of 
notional severance to the agreement between New 
Solutions and TNAE in this case by Cullity J. was 
appropriate. I would allow the appeal.


II. Facts


 For the relevant time period, TNAE was in the 
business of expedited freight trucking. Ken and 
Karen Dragosits were shareholders in TNAE and 
actively involved in the operation of its business. 
Prior to the end of 1999, other shareholders held 
a 50 percent interest in TNAE. A corporation con-
nected to these other shareholders provided TNAE 
the funds needed for the firm’s working capital. A 
demand was made by this other corporation for the 
repayment of the funds owed to it by TNAE. The 
Dragosits and TNAE decided to search out a source 
for the means to repay the indebtedness.


 The Dragosits sought financing from BDO 
Capital, now the appellant, New Solutions, to enable 
TNAE to repay its indebtedness and for the other 
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shareholders in TNAE to be bought out. The parties 
eventually entered into an agreement that contained 
a high rate of interest and also significant other fees 
and charges. The costly nature of the loan for TNAE 
no doubt reflected the high risk New Solutions was 
taking on in making the funds available.


 Before arriving at their agreement, New Solutions 
expressed interest in acquiring a 30 percent equity 
interest in TNAE in conjunction with the contem-
plated credit facility. The Dragosits resisted this as 
they wished to be the sole shareholders of TNAE. In 
lieu of surrendering an equity interest, they agreed 
that New Solutions would receive a “royalty pay-
ment” of $160,000, payable in eight quarterly 
installments, to reflect the approximate value of a 
30 percent equity interest in TNAE.


 In the negotiations leading up to the agreement, 
each party had the benefit of independent legal advice. 
On March 6, 2000, a commitment letter in respect 
of the proposed credit facility was signed by the 
Dragosits and provided for the following payments:


(a) interest at four percent per month calculated
daily, payable monthly in arrears;


(b) a monthly monitoring fee of $750;


(c) a one percent standby fee;


(d) royalty payments of $160,000 in eight quar-
terly installments;


(e) payment of legal and other fees; and


(f) a commitment fee of $5,000.


With the exception of the standby fee, all these pay-
ments were found by Cullity J. and by Rosenberg 
J.A. to constitute “interest” under s. 347(2) of the 
Code. Presumably, the standby fee was not included 
in the calculation of the effective interest rate 
because no standby fees were charged since the full 
credit facility of $500,000 was drawn upon.


de rembourser ses dettes et de racheter la participa-
tion des autres actionnaires de TNAE. Les parties 
ont finalement conclu une convention prévoyant un 
taux d’intérêt élevé ainsi que des droits, honoraires 
et autres frais substantiels. Le caractère onéreux de 
l’emprunt pour TNAE reflétait sans aucun doute le 
risque élevé que prenait New Solutions en avançant 
les fonds à TNAE.


 Avant que les parties ne concluent la convention 
de crédit envisagée, New Solutions s’est dit inté-
ressée à acheter une participation de 30 pour 100 
dans TNAE. Les Dragosits se sont opposés à cette 
demande, puisqu’ils souhaitaient être les uniques 
actionnaires de TNAE. Au lieu de céder une parti-
cipation, ils ont accepté que New Solutions reçoive 
des [TRADUCTION] « redevances » de 160 000 $, 
payables en huit versements trimestriels et reflé-
tant la valeur approximative d’une participation de 
30 pour 100 dans TNAE.


 Au cours des négociations qui ont abouti à la con-
vention, chaque partie a consulté ses propres avo-
cats. Le 6 mars 2000, les Dragosits ont signé, relati-
vement aux facilités de crédit proposées, une lettre 
d’engagement prévoyant les paiements suivants :


a) des intérêts au taux de 4 pour 100 par mois,
calculés quotidiennement et payables mensuelle-
ment à l’échéance;


b) des frais de surveillance de 750 $ par mois;


c) un droit d’usage de 1 pour 100;


d) des redevances de 160 000 $ payables en huit
versements trimestriels;


e) le paiement des honoraires d’avocat et d’autres
frais;


f) une commission d’engagement de 5 000 $.


Le juge Cullity et le juge Rosenberg ont estimé que, 
à l’exception du droit d’usage, tous ces paiements 
constituaient des « intérêts » au sens du par. 347(2) 
du Code. La raison pour laquelle le droit d’usage n’a 
pas été pris en compte dans le calcul du taux d’in-
térêt effectif est vraisemblablement le fait qu’aucun 
paiement n’a été fait à ce titre parce que la somme 
de 500 000 $ a été empruntée d’un seul coup.
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13


 Au 30 mars 2000, les parties avaient signé, en 
plus de la lettre d’engagement, une convention d’af-
facturage, un billet et une convention de garantie 
générale. Chacun des époux Dragosits a également 
accordé, à l’égard de la dette, des garanties person-
nelles jusqu’à concurrence de 500 000 $, assorties 
d’un taux d’intérêt de 30 pour 100 par année. Dès 
le départ, les parties ont convenu de déroger aux 
modalités de la convention d’affacturage. Le 28 
mars 2000, l’avocat de New Solutions a confirmé 
par écrit à celui de TNAE et des Dragosits que, le 27 
mars, les parties avaient convenu qu’elles n’obser-
veraient pas strictement les modalités de la conven-
tion d’affacturage, à moins que New Solutions ne 
choisisse d’exercer les droits que lui conférait cette 
convention. En effet, les parties ont plutôt décidé 
que TNAE emprunterait à New Solutions la somme 
de 500 000 $ en entier et lui paierait les intérêts, 
commissions, droits, frais, honoraires et redevan-
ces prévus par la lettre d’engagement. Selon le juge 
Cullity, [TRADUCTION] « l’idée d’affacturage a été 
écartée et remplacée par une facilité de crédit renou-
velable » (par. 5).


 New Solutions a avancé le capital de 500 000 $. 
Au début, TNAE a payé les intérêts au taux de 
4 pour 100 par mois, calculés quotidiennement 
et payables mensuellement à échéance, ainsi que 
les droits, honoraires et autres frais, le tout d’une 
manière généralement conforme aux modalités de 
la lettre d’engagement.


 Ces divers paiements sont finalement devenus 
trop lourds et TNAE a consulté un avocat au sujet 
du remboursement des fonds empruntés. TNAE a 
ensuite demandé à la Cour supérieure de justice de 
l’Ontario un jugement déclaratoire portant que les 
modalités relatives à l’intérêt de la convention con-
trevenaient à l’art. 347 du Code. Elle a également 
sollicité une ordonnance intimant la remise des inté-
rêts déjà payés.


 Se fondant sur la preuve actuarielle fournie, le 
juge Cullity a conclu que le taux d’intérêt effectif 
du prêt — en supposant que celui-ci soit remboursé 
entièrement dans un délai de deux ans — s’élevait 
à 90,9 pour 100 par année. À elle seule, la pro-
messe de payer des intérêts de 4 pour 100 par mois, 


 By March 30, 2000, the parties had, in addition to 
the commitment letter, executed an accounts receiv-
able factoring agreement, a promissory note and a 
general security agreement. The Dragosits also each 
executed personal guarantees of the indebtedness for 
up to $500,000 plus interest at the rate of 30 percent 
per annum. From the outset, the parties had agreed 
to depart from the terms of the accounts receiv-
able factoring agreement. On March 28, 2000, the 
solicitor for New Solutions wrote to the solicitor for 
TNAE and the Dragosits, confirming that the parties 
had agreed on March 27 that they would not strictly 
follow the terms of the accounts receivable factoring 
agreement unless New Solutions elected to exercise 
its rights under it. Instead, the understanding was 
that TNAE would borrow the full $500,000 from 
New Solutions and pay the interest, fees and royal-
ties as set out in the commitment letter. According 
to Cullity J., “the concept of a factoring of receiva-
bles was put aside and replaced by a revolving credit 
facility” (para. 5).


 The principal amount of $500,000 was advanced 
by New Solutions. At the outset, TNAE paid inter-
est at the rate of four percent per month, calculated 
daily and payable monthly in arrears, as well as the 
other fees and charges, in general accordance with 
the terms of the commitment letter.


 The various payments eventually became oner-
ous, and TNAE sought legal advice regarding the 
repayment of the borrowed funds. TNAE then 
applied to the Ontario Superior Court of Justice for 
a declaration that the agreement contained an inter-
est component that contravened s. 347 of the Code. 
It also sought an order that interest previously paid 
be returned.


 On the basis of actuarial evidence, Cullity J. 
found that the effective interest rate on the loan, if 
it was repaid in full within two years, was 90.9 per-
cent per annum. In itself, the promise to pay interest 
at four percent per month calculated daily, payable 
monthly in arrears, amounted to an effective annual 
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interest rate of 60.1 percent. The remaining pay-
ments amounted to an effective annual interest rate 
of 30.8 percent.


 New Solutions originally denied that the agree-
ment violated the Code but sought severance and 
rectification if it did. Cullity J. found that the agree-
ment was in contravention of s. 347(1)(a) and 
applied “notional severance” to reduce the effective 
annual interest rate to 60 percent so the agreement 
would comply with s. 347. The Court of Appeal 
allowed TNAE’s appeal; it struck out the clause pro-
viding for interest at a rate of four percent per month 
calculated daily and payable monthly in arrears, and 
left in place the other payments, which amounted to 
an effective annual rate of 30.8 percent when com-
puted as interest as per s. 347(2). New Solutions 
seeks the restoration of the decision of the applica-
tion judge.


III. Relevant Statutory Provisions


 The pertinent text of the relevant provision of the 
Criminal Code is:


 347. (1) Notwithstanding any Act of Parliament, every 
one who


(a)  enters into an agreement or arrangement to receive 
interest at a criminal rate, or


(b)  receives a payment or partial payment of interest 
at a criminal rate,


is guilty of


(c)  an indictable offence and is liable to imprison-
ment for a term not exceeding five years, or


(d)  an offence punishable on summary conviction and 
is liable to a fine not exceeding twenty-five thousand 
dollars or to imprisonment for a term not exceeding 
six months or to both.


(2)  In this section,


“credit advanced” means the aggregate of the money and 
the monetary value of any goods, services or benefits 


calculés quotidiennement et payables mensuelle-
ment à l’échéance, équivalait à un taux d’intérêt 
annuel effectif de 60,1 pour 100. Les autres paie-
ments correspondaient à un taux d’intérêt annuel 
effectif de 30,8 pour 100.


 New Solutions a d’abord nié que la convention 
contrevenait au Code, mais elle a demandé que le 
tribunal applique la divisibilité et la rectification 
s’il y avait effectivement contravention. Le juge 
Cullity a conclu que la convention contrevenait à 
l’al. 347(1)a) et il a appliqué la « divisibilité fic-
tive » afin de réduire le taux d’intérêt annuel effec-
tif à 60 pour 100, de façon que la convention res-
pecte l’art. 347. La Cour d’appel a accueilli l’appel 
interjeté par TNAE; elle a biffé la clause prévoyant 
les intérêts au taux de 4 pour 100 par mois, calcu-
lés quotidiennement et payables mensuellement à 
l’échéance, mais elle n’a pas touché aux autres paie-
ments, qui, suivant le par. 347(2), constituaient des 
intérêts et correspondaient à un taux annuel effectif 
de 30,8 pour 100. New Solutions demande le réta-
blissement de la décision du juge de première ins-
tance.


III. Les dispositions législatives pertinentes


 Voici les passages pertinents de la disposition 
applicable du Code criminel :


 347. (1) Nonobstant toute autre loi fédérale, quicon-
que, selon le cas :


a)  conclut une convention ou une entente pour perce-
voir des intérêts à un taux criminel;


b)  perçoit, même partiellement, des intérêts à un taux 
criminel,


est coupable :


c)  soit d’un acte criminel et passible d’un emprison-
nement maximal de cinq ans;


d)  soit d’une infraction punissable sur déclaration de 
culpabilité par procédure sommaire et passible d’une 
amende maximale de vingt-cinq mille dollars et d’un 
emprisonnement maximal de six mois, ou de l’une de 
ces peines.


 (2)  Les définitions qui suivent s’appliquent au présent 
article.


« capital prêté » L’ensemble des sommes d’argent et de la 
valeur pécuniaire globale de tous biens, services ou 
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prestations effectivement prêtés ou qui doivent l’être 
dans le cadre d’une convention ou d’une entente, 
déduction faite, le cas échéant, du dépôt de garantie 
et des honoraires, agios, commissions, pénalités, 
indemnités et autres frais similaires résultant direc-
tement ou indirectement de la convention initiale ou 
de toute convention annexe.


. . .


« intérêt » L’ensemble des frais de tous genres, y compris 
les agios, commissions, pénalités et indemnités, 
qui sont payés ou payables à qui que ce soit par 
l’emprunteur ou pour son compte, en contrepartie 
du capital prêté ou à prêter. La présente définition 
exclut un remboursement de capital prêté, les frais 
d’assurance, les taxes officielles, les frais pour 
découvert de compte, le dépôt de garantie et, dans le 
cas d’un prêt hypothécaire, les sommes destinées à 
l’acquittement de l’impôt foncier.


« taux criminel » Tout taux d’intérêt annuel effectif, 
appliqué au capital prêté et calculé conformément 
aux règles et pratiques actuarielles généralement 
admises, qui dépasse soixante pour cent.


. . .


 (3) Quiconque reçoit paiement, total ou partiel, d’in-
térêts à un taux criminel est présumé connaître, jusqu’à 
preuve du contraire, l’objet du paiement et le caractère 
criminel de celui-ci.


. . .


 (7) Il ne peut être engagé de poursuites pour une 
infraction prévue au présent article sans le consentement 
du procureur général.


IV. Question en litige


 Au Canada, le droit permet-il aux juges d’exer-
cer leur pouvoir discrétionnaire de réparation et de 
donner partiellement effet à un contrat contraire à 
l’art. 347 du Code en réduisant le taux d’intérêt 
prévu par les clauses relatives au taux d’intérêt pour 
éliminer l’illégalité dont serait autrement entaché le 
contrat?


actually advanced or to be advanced under an agree-
ment or arrangement minus the aggregate of any 
required deposit balance and any fee, fine, penalty, 
commission and other similar charge or expense 
directly or indirectly incurred under the original or 
any collateral agreement or arrangement;


“criminal rate” means an effective annual rate of interest 
calculated in accordance with generally accepted 
actuarial practices and principles that exceeds sixty 
per cent on the credit advanced under an agreement 
or arrangement;


. . .


“interest” means the aggregate of all charges and 
expenses, whether in the form of a fee, fine, penalty, 
commission or other similar charge or expense or in 
any other form, paid or payable for the advancing 
of credit under an agreement or arrangement, by or 
on behalf of the person to whom the credit is or is 
to be advanced, irrespective of the person to whom 
any such charges and expenses are or are to be paid 
or payable, but does not include any repayment of 
credit advanced or any insurance charge, official fee, 
overdraft charge, required deposit balance or, in the 
case of a mortgage transaction, any amount required 
to be paid on account of property taxes;


. . .


 (3) Where a person receives a payment or partial pay-
ment of interest at a criminal rate, he shall, in the absence 
of evidence to the contrary, be deemed to have knowledge 
of the nature of the payment and that it was received at a 
criminal rate.


. . .


 (7) No proceedings shall be commenced under this 
section without the consent of the Attorney General.


IV. Issue


 Are judges in Canada permitted by law to exer-
cise remedial discretion to partially enforce a con-
tract contravening s. 347 of the Code by reading 
down interest rate provisions to avoid what would 
otherwise be illegality?
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V. Analysis


A. Illegality of the Contract


 The definition of “interest” in s. 347(2) is broad: 
see Garland v. Consumers’ Gas Co., [1998] 3 S.C.R. 
112, at para. 28. The various payments made by 
TNAE, with the exception of any portion of the pay-
ments relating to the repayment of principal, satisfy 
the definition of “interest” as defined in s. 347(2). 
This includes the “royalty payments”. I agree with 
the courts below that the payments made by TNAE 
to New Solutions cumulatively amount to an interest 
rate in excess of that permitted by the Code.


B. The Doctrine of Illegality


 The Federal Court of Appeal’s decision in Still v. 
M.N.R., [1998] 1 F.C. 549, provides a useful sum-
mary of the development of the doctrine of illegality, 
including a discussion of the development and evo-
lution of the doctrine’s common law and statutory 
branches. In addressing the current state of the doc-
trine of illegality, Robertson J.A. remarked, at para. 
12:


 Law reform agencies have been quick to conclude 
that the law of illegality is in an unsatisfactory state . . . . 
There is a plethora of conflicting decisions and great 
uncertainty as to the principles which should be guid-
ing the courts. Arguably, so many exceptions have been 
grafted on to the common law rule that illegal contracts 
are void ab initio that the validity of the rule itself is 
brought into question.


In light of the excellent treatment of the doctrine’s 
history by Robertson J.A. in Still v. M.N.R., there 
would be little benefit to fully retracing the doc-
trine’s history here. Instead, given the evolving 
nature of this area of law, a very brief survey of 
some of the existing case law on the application of 
the doctrine of illegality will provide sufficient con-
text for the finding in this case that notional sever-
ance is available as a discretionary remedy in cases 
where s. 347 has been violated.


V. Analyse


A. L’illégalité du contrat


 Le terme « intérêt » est défini largement au par. 
347(2) : voir Garland c. Consumers’ Gas Co., 
[1998] 3 R.C.S. 112, au par. 28. Les divers paie-
ments effectués par TNAE, à l’exception de toute 
somme appliquée au remboursement du capital, 
correspondent à la définition d’« intérêt » au par. 
347(2). Sont également visés les [TRADUCTION] 
« redevances » prévues par le contrat. Je souscris 
à la conclusion des juridictions inférieures selon 
laquelle l’ensemble des paiements faits par TNAE 
à New Solutions donne un taux d’intérêt supérieur à 
celui autorisé par le Code.


B. La doctrine de l’illégalité


 L’arrêt de la Cour d’appel fédérale Still c. 
M.R.N., [1998] 1 C.F. 549, comporte un résumé 
utile de l’historique de la doctrine de l’illégalité, qui 
décrit notamment l’élaboration et l’évolution des 
deux volets de cette doctrine, à savoir les illégali-
tés découlant de la common law et les illégalités du 
fait de la loi. Examinant l’état actuel de la doctrine 
de l’illégalité, le juge Robertson a fait les remarques 
suivantes au par. 12 :


 Les organismes de réforme du droit ont été prompts 
à conclure que les règles de droit en matière d’illégalité 
laissent à désirer [. . .] Il existe une foule de décisions 
contradictoires sur les principes qui devraient guider les 
tribunaux, et l’incertitude est grande dans ce domaine. 
On peut soutenir que les exceptions qui se sont greffées à 
la règle de common law voulant qu’un contrat illégal soit 
nul ab initio sont si nombreuses que la validité de la règle 
elle-même est mise en question.


Vu cet excellent exposé du juge Robertson dans 
l’arrêt Still c. M.R.N., il ne serait guère utile en l’es-
pèce de refaire entièrement l’historique de la doc-
trine de l’illégalité. Au contraire, comme il s’agit 
d’un domaine du droit qui est en constante évo-
lution, un très bref survol de la jurisprudence sur 
l’application de cette doctrine établira le contexte 
nécessaire pour étayer la conclusion que la divisi-
bilité fictive est une réparation discrétionnaire appli-
cable dans les affaires portant sur la violation de 
l’art. 347.
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 L’analyse historique suivie en common law en 
matière d’illégalité contractuelle est décrite dans 
l’extrait suivant des motifs exposés par le baron 
Parke dans l’affaire Cope c. Rowlands (1836), 2 
M. & W. 149, 150 E.R. 707 (Ex. Ct.), p. 710 :


[TRADUCTION] [S]i le contrat exprès ou tacite dont le 
demandeur sollicite l’exécution est explicitement ou 
implicitement interdit par la common law ou un texte de 
loi, aucun tribunal n’accordera son aide pour lui donner 
effet. De plus, il est clair qu’un contrat est nul s’il est 
interdit par une loi, même si celle-ci n’inflige qu’une 
sanction pécuniaire, parce que pareille sanction implique 
une interdiction.


Dans l’affaire Cope c. Rowlands, il s’agissait de 
décider si le demandeur, un courtier non agréé, 
pouvait obtenir, par voie judiciaire, le paiement du 
travail qu’il avait accompli pour le défendeur. Le 
tribunal a conclu que l’obligation faite par la loi 
aux courtiers (sous peine de sanction) d’être agréés 
par la ville de Londres signifiait qu’il était interdit 
aux personnes non agréées d’exercer les activités 
de courtier. Par conséquent, le tribunal a jugé que 
le contrat était nul ab initio et que le courtier non 
agréé ne pouvait demander aux tribunaux d’obliger 
le défendeur au paiement du travail fourni par le 
courtier. Dans une affaire similaire, la Cour d’appel 
de l’Ontario a refusé d’indemniser un électricien qui 
demandait le paiement de travaux qu’il avait exécu-
tés sans posséder le permis approprié : voir Kocotis 
c. D’Angelo (1957), 13 D.L.R. (2d) 69.


 La règle de longue date de la common law selon 
laquelle sont nuls ab initio les contrats illégaux du 
fait de la loi a été appliquée par notre Cour : voir, par 
exemple, l’arrêt Bank of Toronto c. Perkins (1883), 
8 R.C.S. 603, et, plus récemment, l’arrêt Neider c. 
Carda de Rivière-la-Paix Ltée, [1972] R.C.S. 678. 
Toutefois, il y a un certain nombre d’années, les tri-
bunaux canadiens ont commencé à appliquer une 
solution plus souple en matière d’illégalité contrac-
tuelle du fait de la loi, bien souvent en retranchant 
les clauses illégales et en ordonnant l’exécution 
du reste du contrat. Par exemple, dans l’une des 
premières décisions portant sur l’application de 
l’art. 347 du Code, Mira Design Co. c. Seascape 
Holdings Ltd., [1982] 4 W.W.R. 97 (C.S.C.-B.), la 
juge locale Huddart a conclu que, en dépit du fait 


 The historical common law approach to contrac-
tual illegality is reflected in the following passage 
of Parke B. in Cope v. Rowlands (1836), 2 M. & W. 
149, 150 E.R. 707 (Ex. Ct.), at p. 710:


[W]here the contract which the plaintiff seeks to enforce, 
be it express or implied, is expressly or by implication 
forbidden by the common or statute law, no court will 
lend its assistance to give it effect. It is equally clear that a 
contract is void if prohibited by a statute, though the stat-
ute inflicts a penalty only, because such a penalty implies 
a prohibition.


In Cope v. Rowlands, the question surrounded 
whether an unlicensed broker could recover for the 
work that he had done for the defendant. The court 
concluded that the legal requirement (under threat 
of penalty) that brokers be licensed by the city of 
London implied a prohibition on work being done 
by unlicenced brokers. As a consequence, the con-
tract was held to be void ab initio and the unlicensed 
broker was unable to enforce his claim for pay-
ment for the work that had been done. The Court of 
Appeal for Ontario denied recovery in a similar case 
involving an electrician seeking to recover for work 
done without possessing the appropriate class of 
licence: see Kocotis v. D’Angelo (1957), 13 D.L.R. 
(2d) 69.


  The historical common law approach that con-
tracts illegal under statute are void ab initio has been 
applied by this Court: see, e.g., Bank of Toronto v. 
Perkins (1883), 8 S.C.R. 603, and more recently, 
Neider v. Carda of Peace River District Ltd., [1972] 
S.C.R. 678. However, some time ago Canadian 
courts began to develop a more flexible approach 
to statutory illegality in contract, often severing the 
illegal provisions and enforcing the remainder. For 
example, in one of the earliest cases dealing with 
the application of s. 347 of the Code, Mira Design 
Co. v. Seascape Holdings Ltd., [1982] 4 W.W.R. 97 
(B.C.S.C.), Huddart L.J.S.C. held that although the 
interest provisions of a mortgage were unenforce-
able, exceeding as they did the maximum effective 
interest rate permitted under s. 305.1 of the Code 
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(the predecessor to s. 347), the contract as a whole 
should not be held to be void ab initio. Her reason-
ing, at p. 104, was that although the section makes 
it an offence to receive interest at an illegal rate, the 
section did not seek to make associated collateral 
agreements (such as for the transfer of the real estate 
or the payment of the principal amount owing on the 
mortgage) void ab initio:


 Most Canadians would agree that the purpose of the 
Criminal Code is to protect the public by providing for 
the punishment of behaviour that Parliament considers 
to be against the public interest. The purpose of s. 305.1 
[now s. 347] is to punish everyone who enters into an 
agreement or arrangement to receive interest at a crimi-
nal rate. It does not expressly prohibit such behaviour, 
nor does it declare such an agreement or arrangement to 
be void. The penalty is severe, and designed to deter per-
sons from making such agreements. It replaces the Small 
Loans Act, which included a prohibition of such agree-
ments and gave the court the power to reconstruct them. 
It is designed to protect borrowers. There is no penalty 
imposed on a person who makes an agreement to pay, or 
pays, interest at a criminal rate. It is not designed to pre-
vent persons from entering into lending transactions per 
se.


 The same approach was taken by the Court 
of Appeal for Ontario in William E. Thomson 
Associates Inc. v. Carpenter (1989), 61 D.L.R. (4th) 
1. Having considered s. 347 of the Code, the court 
in that case concluded that where an interest rate 
provided for in an agreement exceeds the 60 per-
cent statutory maximum, the interest rate provision 
of the contract may be severed without declaring the 
whole contract void.


 In Thomson, at p. 8, Blair J.A. considered the 
following four factors in deciding between partial 
enforcement and declaring a contract void ab initio: 
(i) whether the purpose or the policy of s. 347 would 
be subverted by severance; (ii) whether the parties 
entered into the agreement for an illegal purpose or 
with an evil intention; (iii) the relative bargaining 
positions of the parties and their conduct in reaching 


que les clauses d’un prêt hypothécaire relatives aux 
intérêts étaient invalides parce que ceux-ci dépas-
saient le taux effectif maximal permis par l’art. 
305.1 du Code (maintenant l’art. 347), il n’y avait 
pas lieu de prononcer la nullité ab initio de l’ensem-
ble du contrat. Selon le raisonnement exposé par la 
juge à la p. 104, bien que la disposition précisât que 
commet une infraction quiconque perçoit des inté-
rêts à un taux illégal, cette disposition n’entendait 
pas rendre nulles ab initio les arrangements conne-
xes (par exemple le transfert du bien immobilier ou 
le paiement du capital dû sur l’emprunt hypothé-
caire) :


 [TRADUCTION] La plupart des Canadiens convien-
draient que l’objet du Code criminel est de protéger le 
public en punissant les comportements que le législateur 
juge contraires à l’intérêt public. L’article 305.1 [mainte-
nant l’art. 347] a pour objet de punir toute personne qui 
conclut une convention ou une entente en vue de perce-
voir des intérêts à un taux criminel. La disposition n’in-
terdit pas expressément ce comportement et ne déclare 
pas non plus qu’une telle convention ou entente est frap-
pée de nullité. La peine prévue est sévère et vise à décou-
rager la conclusion de telles conventions. La disposition 
remplace la Loi sur les petits prêts, laquelle interdisait 
de telles conventions et donnait au tribunal le pouvoir de 
les reformuler. Elle tend à protéger les emprunteurs. Elle 
n’impose aucune sanction aux personnes qui paient des 
intérêts à un taux criminel, ou s’engagent à le faire. Elle 
ne vise pas à empêcher les gens de conclure des conven-
tions de prêt en soi.


 La Cour d’appel de l’Ontario a adopté la même 
analyse dans l’arrêt William E. Thomson Associates 
Inc. c. Carpenter (1989), 61 D.L.R. (4th) 1. Dans 
cette affaire, après avoir examiné l’art. 347 du 
Code, la cour a conclu que, lorsque le taux d’intérêt 
prévu par une convention dépasse le taux maximal 
de 60 pour 100 autorisé par la loi, le tribunal peut 
retrancher la clause relative à l’intérêt sans pronon-
cer la nullité de l’ensemble du contrat.


 Dans l’arrêt Thomson, p. 8, le juge Blair a tenu 
compte des quatre facteurs suivants pour décider s’il 
devait déclarer le contrat nul ab initio ou ordonner 
son exécution partielle : (i) la question de savoir si 
l’application de la divisibilité compromettait l’ob-
jectif ou la politique générale visé par l’art. 347; 
(ii) la question de savoir si les parties ont conclu la 
convention dans un but illégal ou dans une intention 
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malveillante; (iii) le pouvoir de négociation relatif 
des parties et leur conduite au cours des négocia-
tions; (iv) la question de savoir si le débiteur tirerait 
un profit injustifié de la solution choisie. Le juge 
Blair n’a toutefois pas écarté la possibilité d’exa-
miner d’autres considérations dans d’autres affaires, 
soulignant (à la p. 12) que la réponse à la question 
de savoir si [TRADUCTION] « un contrat entaché d’il-
légalité est entièrement inexécutoire dépend de l’en-
semble des circonstances du contrat et de la mise en 
balance des facteurs énoncés précédemment ainsi 
que, dans certains cas, d’autres considérations ».


 Dans l’affaire Trillium Computer Resources Inc. 
c. Taiwan Connection Inc. (1993), 11 B.L.R. (2d) 
1 (C. Ont. (Div. gén.)), conf. par (1994), 11 B.L.R. 
(2d) 1 (C. div. Ont.), le juge Conant a rendu un juge-
ment sommaire en faveur de la demanderesse, qui 
avait payé 8 000 $ en intérêts en contrepartie du 
crédit que lui avait consenti la défenderesse pendant 
une période de huit jours. Dans un bref jugement ne 
faisant état d’aucune jurisprudence sur ce point, le 
juge Conant a affirmé, à la p. 2 :


 [TRADUCTION] Je suis convaincu qu’un taux d’intérêt 
annuel supérieur à 3000%, que ce soit en contrepartie 
du crédit consenti et/ou à titre d’indemnisation pour les 
dommages et autres inconvénients subis par la défende-
resse, constitue une violation flagrante de l’art. 347 du 
Code criminel du Canada. À mon avis, un tel taux est 
illégal et l’intérêt versé doit être remboursé à la deman-
deresse, déduction faite de la somme correspondant au
taux annuel maximum de 60% autorisé par le Code. [Je 
souligne.]


Cette démarche est similaire à celle qui, en l’espèce, 
a été appliquée par le juge Cullity en première ins-
tance et que le juge Sharpe (dissident) a suivie en 
appel.


 Dans l’arrêt Milani c. Banks (1997), 145 D.L.R. 
(4th) 55, la Cour d’appel de l’Ontario a appliqué 
l’analyse contextuelle adoptée par le juge Blair, 
de la même cour, dans l’affaire Thomson, préci-
tée. L’arrêt Milani concernait un prêt de 32 000 $ 
consenti pour une durée de 30 jours. Aux termes du 
contrat, le créancier retenait 3 000 $ de la somme 
prêtée pour les frais reliés au prêt, en plus d’avoir 
droit à des intérêts, payables sur le total du capital au 
taux annualisé de 18 pour 100. La juge McKinlay a 
conclu ainsi, au nom de la cour, aux p. 59-60 :


the agreement; and (iv) whether the debtor would be 
given an unjustified windfall. He did not foreclose 
the possibility of applying other considerations in 
other cases, however, and remarked (at p. 12) that 
whether “a contract tainted by illegality is com-
pletely unenforceable depends upon all the circum-
stances surrounding the contract and the balancing 
of the considerations discussed above and, in appro-
priate cases, other considerations”.


 In Trillium Computer Resources Inc. v. Taiwan 
Connection Inc. (1993), 11 B.L.R. (2d) 1 (Ont. Ct. 
(Gen. Div.)), aff’d (1994), 11 B.L.R. (2d) 1 (Ont. 
Div. Ct.), Conant J. entered summary judgment in 
favour of the plaintiff who had paid $8,000 interest 
in consideration of credit extended by the defend-
ant for eight days. In a brief judgment and without 
addressing the authorities on this point, Conant J. 
stated, at p. 2:


 I am satisfied that an interest rate of over 3,000 % per 
annum, whether it be for credit and/or compensation for 
damages and other matters suffered by the Defendant, 
is a flagrant breach of s. 347 of the Criminal Code of 
Canada. This, in my view, is illegal and shall be returned 
to the Plaintiff less the maximum rate of 60% per annum
allowed under the Code. [Emphasis added.]


This approach is similar to the one applied by 
Cullity J. and endorsed by Sharpe J.A. (in dissent at 
the Court of Appeal) in the present case.


 In Milani v. Banks (1997), 145 D.L.R. (4th) 55, 
the Court of Appeal for Ontario applied the contex-
tual approach endorsed by Blair J.A. in Thomson, 
supra. This case involved a $32,000 loan with a term 
of 30 days. The contract provided for $3,000 to be 
kept by the creditor in respect of the costs associ-
ated with the loan, and an 18 percent annualized 
interest rate to be paid on the full principal amount. 
McKinlay J.A. for the court held, at pp. 59-60 that:
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 In this case, the appellant takes the position that the 
only offensive part of the loan was the $3,000 charge for 
“fees”, and that if the agreement were left intact apart 
from that provision, the result would be a fair one in the 
circumstances. I am inclined to agree with that posi-
tion . . . .


. . .


 I consider this case to be one strongly favouring the 
position of the appellant. She is clearly not entitled to the 
$3,000 fee, but I would strike only that provision, and 
leave the loan otherwise intact as a $32,000 loan with 
interest at 18% per annum for a thirty day term.


The approach taken by McKinlay J.A. in Milani 
is reflected in the path taken by Rosenberg J.A. 
at the Court of Appeal for Ontario in the case at 
bar. McKinlay J.A. severed one of the “interest” 
terms (actually attributable to “costs”) from the 
loan so that the interest rate would be legal, just as 
Rosenberg J.A. in this case severed the promise to 
pay interest at four percent per month, calculated 
daily, payable monthly in arrears, thereby leaving 
the other charges to amount, cumulatively, to a per-
missible rate of interest under s. 347.


C. The Problematic Nature of the Blue-Pencil Test


 The blue-pencil approach is understood both 
as a test of the availability of severance to remedy 
contractual illegality and also as a technique for 
effecting severance. The blue-pencil approach as a 
test of the appropriateness of severance requires a 
consideration of whether an illegal contract can be 
rendered legal by striking out (i.e., by drawing a line 
through) the illegal promises in the agreement. The 
resulting set of legal terms should retain the core of 
the agreement. If the nature or core of the agree-
ment is disturbed, then on this test the illegal clause 
in the contract is not a candidate for severance and 
the entire contract is void. The blue-pencil approach 


 [TRADUCTION] En l’espèce, l’appelante prétend que 
le seul élément répréhensible du prêt était la somme de 
3 000 $ exigée au titre des « frais », et que si la conven-
tion était laissée intacte, sauf pour cette clause, le résultat 
serait juste dans les circonstances. Je suis encline à parta-
ger ce point de vue . . .


. . .


 Je considère que nous sommes en présence d’une 
affaire où les circonstances militent fortement en faveur 
de l’adoption de la thèse de l’appelante. Celle-ci n’a 
manifestement pas droit aux frais de 3 000 $, mais je ne 
retrancherais que cette clause et je laisserais le reste du 
contrat intact, en l’occurrence un prêt de 32 000 $, con-
senti pour une période de 30 jours et portant intérêt au 
taux annuel de 18 pour 100.


L’approche retenue par la juge McKinlay de la Cour 
d’appel de l’Ontario dans l’affaire Milani se reflète 
dans le raisonnement suivi par le juge Rosenberg 
dans l’arrêt de la même cour en l’espèce. La juge 
McKinlay avait retranché du contrat de prêt l’une 
des conditions relatives à l’« intérêt » (de fait, une 
condition touchant les « frais ») pour que le taux 
d’intérêt respecte la loi, de la même manière que 
le juge Rosenberg a retranché, en l’espèce, l’enga-
gement de payer des intérêts au taux de 4 pour 100 
par mois, calculés quotidiennement et payables 
mensuellement à l’échéance, laissant ainsi intacts 
les autres frais, qui constituaient cumulativement 
l’équivalent d’un taux d’intérêt autorisé par l’art. 
347.


C. La nature problématique du test du trait de 
crayon bleu


 La méthode du trait de crayon bleu est considé-
rée à la fois comme un test permettant de détermi-
ner s’il y a ouverture à la divisibilité pour remédier 
à un contrat illégal, et comme une technique d’ap-
plication de la divisibilité. Lorsque la méthode du 
trait de crayon bleu est utilisée comme test pour 
décider de l’opportunité d’appliquer la divisibi-
lité, le tribunal doit se demander si le contrat illé-
gal peut être validé en retranchant (c’est-à-dire en 
rayant d’un trait) les engagements illégaux y figu-
rant. L’ensemble de conditions légales résultant de 
ce retranchement doit préserver l’essence du con-
trat. Suivant ce test, si la nature ou l’essence du 
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contrat est modifiée, la clause illégale du contrat ne 
se prête alors pas à l’application de la divisibilité et 
le contrat tout entier est nul. En tant que technique 
d’application de la divisibilité, la méthode du trait 
de crayon bleu consiste à amputer concrètement 
les clauses à l’origine de l’illégalité, tout en main-
tenant les engagements non viciés par l’illégalité 
pour qu’ils soient exécutés.


 L’emploi de la technique du trait de crayon bleu 
pour retrancher une ou plusieurs clauses d’un con-
trat modifie les conditions de la convention conclue 
par les parties. La seule convention qui, peut-on 
affirmer avec certitude, est intervenue entre les 
parties est celle qu’elles ont conclue dans les faits. 
L’importance que la jurisprudence accorde au fait 
que le test du trait de crayon bleu tire sa validité du 
refus de changer ou d’ajouter des mots ou des clau-
ses au contrat n’est pas convaincante. Par exem-
ple, il est permis de douter que, dans des affaires 
tels les arrêts Thomson, précité, ou Mira Design, 
précité, les prêteurs auraient conclu les conven-
tions litigieuses s’ils avaient su, avant le fait, qu’ils 
n’auraient droit qu’à la remise du capital prêté. Le 
changement apporté au moyen de la technique du 
trait de crayon bleu modifie souvent de manière 
fondamentale la contrepartie en cause dans le 
marché et il fait violence à l’intention des par-
ties. En effet, dans de nombreux cas l’application 
de la technique du trait de crayon bleu donne lieu 
à un prêt sans intérêts, alors même que les parties 
avaient manifesté dans leur convention l’intention 
évidente de percevoir et de payer, selon le cas, des 
intérêts considérables.


 Le test du trait de crayon bleu a été élaboré à 
l’occasion de décisions dans lesquelles les tribu-
naux examinaient des actes scellés, où le respect de 
la forme prescrite était le facteur déterminant et où 
l’intention des parties n’était pas pertinente. Il était 
donc important que tout ce qui n’avait pas été retran-
ché demeure un acte valide :


[TRADUCTION] Seule la forme de l’acte comptait; l’inten-
tion réelle des parties était sans importance. Il était donc 
naturel que, dans l’examen de la possibilité de retrancher 
certains engagements de l’acte, le tribunal s’assure que 
ce qui allait rester demeure un acte valide; il était hors 
de question de supposer qu’un engagement produirait ses 


as a technique of effecting severance involves the 
actual excision of the provisions leading to the ille-
gality, leaving those promises untainted by the ille-
gality to be enforced.


 The use of the blue-pencil approach to sever one 
or more provisions from a contract alters the terms 
of the agreement between the parties. The only 
agreement that one can say with certainty the par-
ties would have agreed to is the one that they actu-
ally entered into. The insistence in the case law that 
the blue-pencil test derives its validity from refus-
ing to change or add words or provisions to the 
contract is unconvincing. It is doubtful, for exam-
ple, that the lenders in cases such as Thomson, 
supra, or Mira Design, supra, would have entered 
into the agreements at issue had they been aware ex 
ante that they would only be entitled to the return 
of the principal advanced. The change effected by 
the blue-pencil technique will often fundamentally 
alter the consideration associated with the bargain 
and do violence to the intention of the parties. 
Indeed, in many cases, the application of the blue-
pencil approach will provide for an interest-free 
loan where the parties demonstrated in the agree-
ment a clear intention to charge and pay consider-
able interest.


 The blue-pencil test was developed in cases 
where the courts were considering instruments 
under seal, where the form of the deed governed 
and where the intention of the parties was irrelevant. 
It was therefore important that what remained after 
severance would be a valid deed:


In the deed form was everything; the actual intention of 
the parties was immaterial. It was, therefore, natural that 
in considering the possibility of severance of promises 
in a deed, the court should be concerned to see that what 
was left remained a valid deed; there could be no ques-
tion of implying a promise to take effect if part of the 
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original bargain was illegal. This is the historical origin 
of what was later called the ‘blue-pencil test’.


(N. S. Marsh, “The Severance of Illegality in 
Contract” (1948), 64 L.Q.R. 230 and 347, at pp. 
351-52)


Historically, courts were not concerned with the 
intention of the parties. The artificiality of the blue-
pencil test arises from the common law constraints 
imposed on courts unaided by principles of equity.


  Courts inescapably make a new bargain for the 
parties when they use the blue-pencil approach. As 
Cullity J. remarked, at paras. 35-36:


 The blue-pencil test is, I believe, a relic of a bygone 
era when the attitude of courts of common law — unas-
sisted by principles of equity — towards the interpreta-
tion and enforcement of contracts was more rigid than 
is the case at the present time. At an early stage in the 
development of the law relating to illegal promises, sev-
erance was held to be justified on the basis of the blue-
pencil test alone. As the reasoning in Milani and William 
E. Thomson demonstrates, we have moved a long way 
beyond that mechanical approach. Enforcement may be 
refused in the exercise of the kind of discretionary judg-
ment I have mentioned even where blue-pencil severance 
is possible.


 Despite repeated statements in the cases that the court
will not make a new agreement for the parties, that is,
of course, exactly what it does whenever severance is
permitted in cases like William E. Thomson and Milani. 
[Emphasis added.]


I am in complete agreement with the conclusion 
that when a court employs the blue-pencil test, it 
is making a new agreement for the parties. Indeed, 
all forms of severance alter the terms of the original 
agreement.


 I also agree with the view of Rosenberg J.A. at 
the Court of Appeal in the present case, at para. 33, 
that severance lies along a spectrum of available 


effets si une partie du marché conclu initialement était 
illégale. Voilà les origines historiques de ce qui a plus tard 
été appelé le « test du trait de crayon bleu ».


(N. S. Marsh, « The Severance of Illegality in 
Contract » (1948), 64 L.Q.R. 230 et 347, p. 
351-352)


Autrefois, les tribunaux ne se souciaient pas de l’in-
tention des parties. L’artificialité du test du trait de 
crayon bleu découle des contraintes que la common 
law imposait aux tribunaux, lesquels ne pouvaient 
faire appel aux principes d’equity.


 Les tribunaux établissent immanquablement un 
nouveau marché entre les parties lorsqu’ils appli-
quent la technique du trait de crayon bleu. Comme 
l’a fait remarquer le juge Cullity, aux par. 35-36 :


 [TRADUCTION] À mon avis, le test du trait de crayon 
bleu constitue un vestige d’une époque révolue où les tri-
bunaux de common law — qui jugeaient sans l’aide des 
principes d’equity — avaient à l’égard de l’interprétation 
et de l’exécution des contrats une attitude plus rigide que 
ce n’est le cas aujourd’hui. Au début de l’élaboration du 
droit relatif aux engagements illégaux, on considérait 
que seul le test du trait de crayon bleu permettait de jus-
tifier le recours à la divisibilité. Comme le démontre le 
raisonnement exposé dans les arrêts Milani et William 
E. Thomson, nous avons progressé bien au-delà de cette 
démarche mécanique. Appliquant le genre de pouvoir 
discrétionnaire dont j’ai parlé, le tribunal peut refuser 
d’ordonner l’exécution du contrat, et ce même dans un 
cas où la divisibité est possible au moyen de la technique 
du trait de crayon bleu.


 Malgré les affirmations répétées, dans la jurispru-
dence, que les tribunaux n’établissent pas de nouvelles
conventions entre les parties, c’est bien sûr exactement ce
qu’ils font à chaque fois que la divisibilité est autorisée
dans des affaires tels les arrêts William E. Thomson et
Milani. [Je souligne.]


Je souscris sans réserve à la conclusion selon 
laquelle le tribunal qui emploie le test du trait de 
crayon bleu se trouve à établir une nouvelle conven-
tion entre les parties. De fait, toutes les techniques 
d’application de la divisibilité modifient les condi-
tions de la convention originale.


 Je partage également l’opinion exprimée en 
l’espèce par le juge Rosenberg de la Cour d’ap-
pel de l’Ontario, au par. 33, à savoir que la 
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divisibilité s’inscrit le long du spectre des répa-
rations à la disposition des tribunaux. Selon les 
circonstances, le tribunal peut exercer son pou-
voir discrétionnaire soit pour déclarer l’ensem-
ble de la convention inexécutoire soit pour retran-
cher uniquement la ou les clauses ayant pour 
effet de hausser le taux d’intérêt effectif à plus de 
60 pour 100 :


[TRADUCTION] [L]es juges disposent du pouvoir discré-
tionnaire nécessaire pour appliquer la doctrine de la divi-
sibilité à une convention qui contrevient aux dispositions 
du Code relatives au taux d’intérêt criminel. L’exercice 
de ce pouvoir discrétionnaire donne naissance à un spec-
tre de réparations à la disposition des tribunaux. Lorsque 
le prêt ressemble à un arrangement classique de prêt usu-
raire, le tribunal peut refuser d’appliquer la doctrine de 
la divisibilité et déclarer l’ensemble de la convention de 
prêt inexécutoire, y compris l’obligation de rembourser 
le capital. Bien que cette réparation procure un profit 
inattendu à l’emprunteur, une telle solution peut parfois 
être justifiée par la nécessité de dénoncer de telles prati-
ques usuraires. Voir C.A.P.S. International Inc. c. Kotello, 
[2002] M.J. no 205 [(QL)] (B.R.). À l’autre extrémité du 
spectre, dans le cas d’une opération commerciale conclue 
de bonne foi, où les principes d’equity favorisent le prê-
teur et où la divisibilité ne compromet pas l’objectif de 
politique générale visé par la loi, le tribunal a la faculté
de retrancher uniquement les clauses de la convention
de prêt qui haussent le taux d’intérêt effectif à plus de
60 pour 100, sans toucher à l’obligation de l’emprunteur 
de rembourser le capital et de payer une certaine somme 
au titre des intérêts. Voir, par exemple, l’arrêt Milani, pré-
cité. Plus près du centre du spectre, on trouve une affaire 
comme Terracan [Capital Corp. c. Pine Projects Ltd. 
(1993), 100 D.L.R. (4th) 431 (C.A.C.-B.)], où le tribunal 
a retranché toutes les clauses relatives à l’intérêt mais a 
confirmé l’obligation du débiteur de rembourser le capi-
tal. [Je souligne.]


Cette description du pouvoir discrétionnaire du 
juge d’accorder réparation dans les affaires de con-
travention à l’art. 347 du Code tient compte de la 
gravité de l’illégalité en cause, de l’identité et de la 
nature des parties ainsi que du contexte général du 
contrat.


 S’il s’agit d’une affaire où le tribunal est justi-
fié de retrancher uniquement les clauses de la con-
vention de prêt qui haussent le taux d’intérêt effec-
tif à plus de 60 pour 100, et s’il est admis, comme 
cela se doit, qu’une telle reformulation modifie la 


remedies. Depending on the circumstances, the court 
may exercise its discretion to find the whole agree-
ment unenforceable or sever only the provision(s) 
that put the effective interest rate over 60 percent:


[A] judge has discretion to apply the doctrine of sever-
ance to an agreement that offends the criminal interest 
rate provisions of the Code. This discretion gives rise to a
spectrum of available remedies. Where the loan transac-
tion resembles a traditional loan sharking arrangement, 
the court may refuse to apply the doctrine of sever-
ance and hold the entire loan agreement unenforceable, 
including the obligation to repay the principal. While this 
remedy leaves the borrower with a windfall, this result 
may be justified in some cases by the need to denounce 
such usurious practices. See C.A.P.S. International Inc. 
v. Kotello, [2002] M.J. No. 205 [(QL)] (Q.B.). At the 
other end of the spectrum, in the case of a good faith 
commercial transaction where the equities favour the 
lender and severance does not undermine the policy of 
the legislation, the court may sever only those provisions
of the loan agreement that put the effective interest rate
over 60 per cent, leaving intact the borrower’s obligation 
to repay the principal and pay some interest. See e.g., 
Milani, supra. Closer to the centre of the spectrum lies 
a case like Terracan [Capital Corp. v. Pine Projects Ltd. 
(1993), 100 D.L.R. (4th) 431(B.C.C.A.)], where the court 
severed all the interest provisions but upheld the debtor’s 
obligation to repay the principal. [Emphasis added.]


This statement of the remedial discretion of a judge 
in a case involving a violation of s. 347 of the Code 
takes into account the seriousness of the illegality 
involved in any given case, the identity and nature of 
the parties and the broader contractual context.


 If the case is an appropriate one for the court 
to sever only those provisions of the loan agree-
ment that put the effective interest rate over 60 per-
cent, and if it is conceded, as it must be, that such 
a rewording alters the agreement of the parties, the 
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question becomes only a choice of the appropriate 
technique of severance. The preferred severance 
technique is the one that, in light of the particular 
contractual context involved, would most appropri-
ately cure the illegality while remaining otherwise 
as close as possible to the intentions of the parties 
expressed in the agreement. The blue-pencil tech-
nique may not necessarily achieve that result.


 The blue-pencil test is imperfect because it 
involves mechanically removing illegal provi-
sions from a contract, the effects of which are apt 
to be somewhat arbitrary. The results may be arbi-
trary in the sense that they will be dependent upon 
accidents of drafting and the form of expression 
of the agreement, rather than the substance of the 
bargain or consideration involved. For example, if 
the effective interest rate of the total interest obli-
gation (as defined in s. 347(2)) in the agreement 
between New Solutions and TNAE were only 
0.1 percent lower, then the excision of the various 
charges, fees and royalty payment provisions using 
the blue-pencil technique would have resulted in a 
legally valid agreement bearing an effective annual 
rate of interest of 60 percent. Although the results 
obtained from the blue-pencil approach will in 
many cases be sensible and may often be desirable, 
due to its artificiality, the application of the blue-
pencil approach will sometimes be inappropriate.


  Section 347 of the Code invites difficulties with 
arbitrariness by imposing a bright line of 60 per-
cent as demarcating legal interest from illegal 
interest. This legislatively mandated bright line dis-
tinguishes s. 347 cases from those involving provi-
sions, for example, in restraint of trade, where there 
is no bright line. The interaction of the blue-pencil 
test with the bright line separating illegal interest 
from legal interest leads to erratic results. Consider 
the following three substantively equivalent con-
tracts. Assume for each contract that each party 
was commercially sophisticated, of equivalent bar-
gaining power and in receipt of independent legal 
advice. Assume also that neither party was aware 


convention des parties, il ne reste qu’à choisir la 
technique appropriée d’application de la divisibi-
lité. La technique à privilégier est celle qui, compte 
tenu du contexte particulier du contrat, remédie le 
mieux à l’illégalité tout en respectant, autant que 
faire se peut, l’intention exprimée par les parties 
dans la convention. La technique du trait de crayon 
bleu ne permet pas nécessairement d’obtenir ce 
résultat.


 La technique du trait de crayon bleu est impar-
faite en ce qu’elle consiste à retrancher mécanique-
ment les clauses illégales du contrat, solution dont 
les effets risquent d’être quelque peu arbitraires. 
Les conséquences peuvent être arbitraires en ce 
sens qu’elles dépendent des hasards de la rédac-
tion et de la forme d’expression employée dans la 
convention, plutôt que de la substance du marché 
ou de la contrepartie en cause. Par exemple, si le 
taux d’intérêt effectif de l’ensemble de l’obligation 
relative à l’intérêt (au sens du par. 347(2)) prévue 
par la convention conclue par New Solutions et 
TNAE était inférieur de 0,1 pour 100 seulement, 
alors l’excision des clauses relatives aux droits, 
frais, honoraires et redevances au moyen de la 
technique du trait de crayon bleu aurait produit 
une convention légalement valide fixant un taux 
d’intérêt annuel effectif de 60 pour 100. Bien que 
les résultats obtenus grâce à cette technique soient 
dans bien des cas logiques et puissent souvent 
être souhaitables, l’application de cette répara-
tion est parfois inappropriée en raison de son arti-
ficialité.


 L’application de l’art. 347 du Code ouvre la porte 
à des difficultés dues à l’arbitraire parce qu’il fixe 
une ligne de démarcation nette — 60 pour 100 — 
entre l’intérêt légal et l’intérêt illégal. Cette démar-
cation prescrite par la loi distingue les affaires 
fondées sur l’art. 347 de celles concernant les 
clauses — restreignant la liberté de commerce par 
exemple — à l’égard desquelles il n’existe pas de 
telle ligne de démarcation nette. L’interaction du 
test du trait de crayon bleu et de la ligne de démar-
cation nette séparant l’intérêt légal et l’intérêt illé-
gal produit des résultats erratiques. Prenons les trois 
contrats suivants, tous essentiellement équivalents. 
Pour chacun de ceux-ci, supposons que les deux 
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parties possèdent une grande expérience des affai-
res et un pouvoir de négociation équivalent et que 
chacune a consulté ses propres avocats. Imaginons 
également qu’aucune des parties ne savait que le 
taux d’intérêt payable était prohibé par le Code. 
L’application du test du trait de crayon bleu à ces 
trois contrats donne des résultats très différents.


 Premièrement, examinons le résultat obtenu 
en utilisant la méthode du trait de crayon bleu en 
l’espèce. La preuve actuarielle admise a démontré 
que le contrat conclu par TNAE et New Solutions, 
lequel prévoyait des intérêts au taux de 4 pour 100 
par mois, calculés quotidiennement et payables 
mensuellement à l’échéance, représentait un taux 
d’intérêt effectif annuel de 60,1 pour 100; les droits, 
honoraires et autres frais prévus se traduisaient par 
un intérêt annuel supplémentaire de 30,8 pour 100 
qui, ajouté au taux susmentionné, donnait un taux 
d’intérêt global de 90,9 pour 100. L’application 
du test du trait de crayon bleu exigeait à tout le 
moins que la clause prévoyant un taux d’intérêt de 
60,1 pour 100 soit retranchée du contrat, puisque sa 
seule présence contrevenait à l’art. 347. Après avoir 
examiné le contexte du contrat au regard des princi-
pes d’equity, le juge Rosenberg a conclu que TNAE 
devrait être contrainte de rembourser le capital et de 
payer au moins une certaine somme au titre des inté-
rêts. Par conséquent, la clause fixant un taux d’inté-
rêt annuel effectif de 60,1 pour 100 a été retranchée 
du contrat et TNAE a été tenue au paiement du capi-
tal ainsi que des droits, honoraires et autres frais, qui 
correspondaient à un taux d’intérêt annuel effectif 
de 30,8 pour 100.


 Deuxièmement, examinons un contrat qui 
comporte une clause fixant un taux d’intérêt de 
60 pour 100 et d’autres clauses prévoyant des 
frais correspondant à un taux d’intérêt global de 
30,9 pour 100. Ce contrat imposerait lui aussi un 
taux d’intérêt annuel global de 90,9 pour 100. 
Compte tenu des conclusions des juridictions infé-
rieures sur le contexte du contrat au regard des 
principes d’equity, l’application du test du trait de 
crayon bleu entraînerait le retranchement des droits, 
honoraires et autres frais prévus par le contrat et 
le maintien de l’obligation de payer un intérêt de 
60 pour 100.


the interest payable was prohibited by the Code. 
The three contracts lead to dramatically different 
results when the blue-pencil test is applied.


 First, consider the result obtained using the blue-
pencil approach in the case at bar. Accepted actu-
arial evidence showed that the contract between 
TNAE and New Solutions providing for interest at 
four percent per month, calculated daily, payable 
monthly in arrears, represented an effective inter-
est rate of 60.1 percent per annum; other fees and 
charges reflected a further 30.8 percent interest per 
annum, resulting in a total rate of 90.9 percent. The 
application of the blue-pencil test required that, at 
the very least, the 60.1 percent interest provision 
be struck from the contract since, standing alone, 
it violated s. 347. After considering the equities of 
the contractual context, Rosenberg J.A. concluded 
that TNAE should have to repay the principal and 
at least some interest. Consequently, the provision 
calling for 60.1 percent effective annual interest 
was struck from the contract, and TNAE was held 
accountable for repaying the principal plus the other 
fees and charges, amounting to an effective annual 
interest rate of 30.8 percent.


 Second, consider a contract that provides for 
60.0 percent interest in one provision and 30.9 per-
cent interest in the remaining provisions. This con-
tract would result in the same 90.9 percent per 
annum rate of interest payable overall. Given the 
equities of the contractual context as found in the 
courts below, the application of the blue-pencil test 
would result in the other fees and charges being 
struck from the contract and the 60.0 percent inter-
est payment obligation surviving.
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 Finally, consider what the result would be under 
the blue-pencil approach if there were only one 
interest provision, and that this provision called 
for an effective annual interest rate of 90.9 percent, 
which would also involve exactly the same amount 
of consideration passing from borrower to the lender 
as under the previous two contracts. The blue-pencil 
test would require that the entire interest obligation 
be severed from the contract, since it alone would 
violate s. 347. This would result in no interest being 
payable under the contract. It is possible, in this last 
example, that the illegality of the rate would be so 
apparent that courts would be justified in reducing to 
zero such a blatantly illegal rate. On the other hand, 
if the criminal rate was arrived at inadvertently — or 
under a misapprehension of the law — as assumed 
for the comparison of these three contracts, the 
obligation to repay at least some interest should be 
upheld. In that case, the maximum permissible rate 
would best reflect the intention of the parties, while 
curing the illegality.


 This demonstrates that, at least in the case of con-
tracts in violation of s. 347 of the Code, the results 
associated with the application of the blue-pencil 
approach are overly dependent upon the form of 
the contract, rather than its substance. In these three 
similar contracts, the borrower must pay 30.8 per-
cent interest, 60.0 percent interest, or no interest, 
depending on otherwise insignificant differences 
in drafting. Results this erratic and sensitive to the 
form of contractual expression are undesirable, and 
can be avoided through the use of notional sever-
ance in cases where considerations flowing from the 
broad contractual context favour the lender.


 There is little danger that abuses of this reme-
dial flexibility would surreptitiously creep past trial 
judges. On the contrary, judges are apt to be quite 
suspicious, and rightly so, of credit arrangements 
which provide for effective annual rates of interest 
in excess of 60 percent per annum. Using notional 
severance to read down interest provisions to be just 


 Enfin, voyons quel résultat donnerait l’applica-
tion de la technique du trait de crayon bleu si le con-
trat ne comportait qu’une seule clause relativement 
à l’intérêt, que cette clause fixait un taux d’intérêt 
annuel effectif de 90,9 pour 100 et que la contrepar-
tie totale que devrait verser l’emprunteur au prêteur 
était exactement la même que dans les deux con-
trats précédents. Suivant le test du trait de crayon 
bleu, l’obligation relative à l’intérêt devrait être 
retranchée entièrement, puisque sa seule présence 
contreviendrait à l’art. 347. Cette situation ferait en 
sorte qu’aucun intérêt ne serait payable en vertu du 
contrat. Dans ce dernier exemple, il est possible que 
l’illégalité du taux soit à ce point flagrante que les 
tribunaux seraient justifiés de réduire à zéro un taux 
d’intérêt aussi manifestement illégal. Par contre, si 
le taux criminel a été fixé par inadvertance — ou par 
suite d’une mauvaise compréhension de la loi —, 
comme nous l’avons supposé aux fins de compa-
raison des trois exemples de contrats, l’obligation 
de payer au moins une certaine somme au titre des 
intérêts devrait être maintenue. Dans un tel cas, le 
taux maximal permis par la loi est celui qui reflète le 
mieux l’intention des parties, en plus de remédier à 
l’illégalité.


 Cet exercice démontre que, à tout le moins dans 
le cas des contrats contrevenant à l’art. 347 du Code, 
le résultat de l’application de la technique du trait 
de crayon bleu dépend davantage de la forme du 
contrat que de sa substance. Dans ces trois contrats 
similaires, les emprunteurs doivent, en raison de 
différences de rédaction par ailleurs négligeables, 
payer respectivement 30,8 pour 100, 60 pour 100 et 
0 pour 100 d’intérêt. Des résultats aussi erratiques 
et tributaires de la formulation du contrat ne sont 
pas souhaitables et peuvent être évités par l’applica-
tion de la divisibilité fictive dans les cas où certaines 
considérations tenant au contexte général du contrat 
plaident en faveur du prêteur.


 Il y a peu de risques que cette souplesse en 
matière de réparation donne lieu à des abus sus-
ceptibles d’échapper à la vigilance des juges. Au 
contraire, les juges savent très bien se méfier, à 
juste titre d’ailleurs, des arrangements de crédit pré-
voyant un taux d’intérêt annuel effectif supérieur à 
60 pour 100. Le recours à la divisibilité fictive pour 


37


38


39







272 TRANSPORT NORTH AMERICAN EXPRESS v. NEW SOLUTIONS  Arbour J. [2004] 1 S.C.R. 273TRANSPORT NORTH AMERICAN EXPRESS c. NEW SOLUTIONS  La juge Arbour[2004] 1 R.C.S.


réduire au taux maximum permis par la loi le taux 
prévu par les clauses relatives à l’intérêt ne serait 
pas ouvert à l’égard des opérations classiques de 
prêt usuraire. Cette réparation pourrait être accordée 
dans les cas où le tribunal constate que les parties 
ont l’expérience des affaires et ont été conseillées 
par des professionnels, conclut que les parties n’ont 
pas enfreint intentionnellement l’art. 347 et estime 
qu’il est équitable de donner effet à l’obligation la 
plus lourde que permet la loi au titre de l’intérêt. 
Dans de tels cas, il n’existe à mon avis aucune raison 
de privilégier la technique du trait de crayon bleu du 
fait qu’elle serait plus susceptible de décourager la 
perception de taux d’intérêt criminels. Je vais reve-
nir sur ce point un peu plus loin.


 En conséquence, la solution appropriée con-
siste à reconnaître aux juges de première instance 
un pouvoir discrétionnaire aussi large que possible 
en matière de réparations. Le spectre des répara-
tions à la disposition des tribunaux va de l’annu-
lation ab initio des contrats contrevenant à l’art. 
347 dans les cas les plus inacceptables et les plus 
abusifs, au regard des critères énoncés dans l’arrêt 
Thomson, précité, jusqu’à l’application de la divi-
sibilité fictive. Pour situer un contrat donné sur ce 
spectre, il faut se reporter aux facteurs dégagés par 
le juge Blair dans l’arrêt Thomson et les analyser 
soigneusement. Même si, dans cette affaire, le juge 
Blair s’interrogeait sur l’opportunité de retrancher 
l’obligation de payer l’intérêt illégal sans supprimer 
celle de rembourser le capital, les mêmes facteurs 
sont néanmoins utiles pour décider si le taux d’in-
térêt illégal doit être réduit à un taux permis par la 
loi.


D. L’application de la démarche révisée


 Comme j’arrive à la conclusion que les juges doi-
vent disposer de la plus grande souplesse possible 
en matière de réparations et pouvoir l’appliquer, 
pourvu toutefois qu’ils analysent soigneusement les 
facteurs dégagés dans l’arrêt Thomson, je vais appli-
quer cette analyse aux faits de l’espèce.


 Comme je l’ai expliqué précédemment, le juge 
Blair a énuméré, dans l’arrêt Thomson, quatre 
facteurs pertinents pour décider si aucune con-
sidération d’ordre public n’empêche le tribunal 


within the legal limit would not find application in 
traditional loan-sharking transactions. It would be 
available as a remedy where a court recognizes the 
commercial sophistication and professional advice 
received by both parties, concludes that the violation 
of s. 347 by the parties was unintentional, and con-
siders it equitable to give effect to the highest legal 
interest obligation available. In such cases, there 
is no reason, in my view, to prefer the blue-pencil 
approach as more likely to deter criminal interest 
rates. I will return to this point below.


 Thus, the appropriate approach is to vest the 
greatest possible amount of remedial discretion in 
judges in courts of first instance. The spectrum of 
available remedies runs from a court holding con-
tracts in violation of s. 347 void ab initio, in the 
most egregious and abusive cases, according to the 
criteria identified in Thomson, supra, to notional 
severance. In the determination of where along the 
spectrum a particular contract lies, the considera-
tions identified in Thomson by Blair J.A. should be 
referred to and analysed carefully. Although Blair 
J.A. was considering the desirability of severing 
illegal interest from principal, the same factors are 
helpful in determining whether to reduce illegal 
interest to a legal level.


D. Application of the Revised Approach


 Finding, as I do, that the maximum level of reme-
dial flexibility should be vested in judges and avail-
able for application by them subject to a careful 
analysis of the factors identified in Thomson, I will 
apply this approach to the facts of the case at bar.


 As outlined above, in Thomson, Blair J.A. iden-
tified four considerations relevant to the determi-
nation of whether public policy ought to allow an 
otherwise illegal agreement to be partially enforced 
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rather than being declared void ab initio in the face 
of illegality in the contract:


 1. whether the purpose or policy of s. 347 would 
be subverted by severance;


 2. whether the parties entered into the agreement 
for an illegal purpose or with an evil intention;


 3. the relative bargaining positions of the parties 
and their conduct in reaching the agreement;


 4. the potential for the debtor to enjoy an unjusti-
fied windfall.


 The first factor — whether the policy behind s. 
347 would be subverted here by partial enforce-
ment — is related to the concerns expressed by 
Rosenberg J.A. in this case that civil remedies should 
not frustrate the deterrence purpose of the criminal 
prohibition. In this regard, it is important to identify 
the policy purpose underlying s. 347. Ostensibly, 
it was intended to curb loan-sharking activity. It is 
difficult to pinpoint the precise rationale behind the 
provision, however, because the legislative record 
yields few clues. According to Professor Ziegel:


On July 22nd, 1980, only a day after its first reading, the 
House of Commons gave second and third reading to Bill 
C-44, “An Act to amend the Small Loans Act and to pro-
vide for its repeal and to amend the Criminal Code”. The 
Bill was not debated and its adoption had the unanimous 
support of all three political parties. Any public discus-
sion of the merits of the Bill was effectively forestalled 
by the haste with which it was rushed through the House. 
This failure to give interested parties an opportunity to 
study and comment on the Bill would be serious enough 
if the Bill only dealt with minor technical matters. But it 
does not. The Bill deals with questions of major social, 
economic, and legal importance which warranted careful 
examination. Even if one accepts the soundness of the 
objectives of the Bill, it does not follow that its techni-
cal implementation is equally unobjectionable or that the 
same goals could not have been realized in a less contro-
versial manner. In the writer’s view, the Bill is open to 


d’ordonner l’exécution partielle d’une convention 
par ailleurs illégale, au lieu de déclarer celle-ci nulle 
ab initio en raison de l’illégalité du contrat :


 1. la question de savoir si l’application de la 
divisibilité compromettrait l’objectif ou la politique 
générale visé par l’art. 347;


 2. la question de savoir si les parties ont conclu la 
convention dans un but illégal ou dans une intention 
malveillante;


 3. le pouvoir de négociation relatif des parties et 
leur conduite au cours des négociations;


 4. la possibilité que le débiteur tire un profit 
injustifié de la solution choisie.


 Le premier facteur — la question de savoir si la 
réalisation de la politique générale à la base de l’art. 
347 serait compromise en l’espèce par l’exécution 
partielle de la convention — rejoint la crainte expri-
mée dans la présente affaire par le juge Rosenberg, 
à savoir que les réparations accordées en matière 
civile ne devraient pas nuire à l’objectif de dissua-
sion visé par l’interdiction criminelle. À cet égard, 
il est important de discerner la politique générale à 
la base de l’art. 347. À première vue, cette disposi-
tion a pour objet de mettre un frein aux activités de 
prêt usuraire. Il est toutefois difficile de déterminer 
la raison d’être précise de la disposition, étant donné 
que l’historique législatif renferme peu d’indices. 
Selon le professeur Ziegel :


[TRADUCTION] Le 22 juillet 1980, un jour seulement 
après la première lecture, la Chambre des Communes 
a procédé aux deuxième et troisième lectures du projet 
de loi C-44, intitulé « Loi portant modification et abro-
gation de la Loi sur les petits prêts et modifiant le Code 
criminel ». Le projet de loi n’a pas été débattu et les trois 
partis politiques ont appuyé unanimement son adoption. 
L’adoption hâtive du projet de loi par la Chambre a pour 
ainsi dire empêché tout débat public sur le bien-fondé de 
celui-ci. Le fait de ne pas avoir donné aux intéressés l’oc-
casion d’étudier le projet de loi et de le commenter serait 
en soi suffisamment grave si ce projet de loi ne portait 
que sur des détails techniques. Mais ce n’est pas le cas. 
Le projet de loi traite de questions d’importance consi-
dérable sur les plans social, économique et juridique, 
qui méritaient un examen attentif. Même si l’on admet 
le bien-fondé des objectifs du projet de loi, il ne s’ensuit 
pas que sa mise en œuvre sur le plan technique est elle 
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aussi à l’abri de toute critique ou qu’il n’aurait pas été 
possible d’atteindre les mêmes buts d’une manière moins 
controversée. L’auteur est d’avis que le projet de loi prête 
le flanc à la critique à ces deux égards et pourrait créer 
autant de problèmes qu’il était censé en résoudre.


(J. S. Ziegel, « Bill C-44 : Repeal of the Small 
Loans Act and Enactment of a New Usury Law » 
(1981), 59 R. du B. can. 188, p. 188)


Comme l’a précisé la Cour dans l’arrêt Garland, 
précité, par. 25 :


 Le but apparent de l’art. 347 était d’aider à poursuivre 
les usuriers. Voir Débats de la Chambre des communes, 
1re sess., 32e législ., vol. III, 21 juillet 1980, à la p. 
3146; Thomson, précité, à la p. 549. Toutefois, il ressort 
clairement de cette disposition — notamment de la 
mention qu’elle fait des frais d’assurance, des frais pour 
découvert de compte, des taxes officielles et des taxes 
foncières dans le cas de prêts hypothécaires — qu’elle 
était destinée à avoir une portée beaucoup plus large, et 
en fait, elle a très souvent été appliquée à des opérations 
commerciales qui n’ont rien à voir avec les prêts usuraires 
classiques. Bien que l’art. 347 soit une disposition 
en matière criminelle, la plupart du temps il n’est pas 
invoqué dans le cadre de poursuites criminelles. Il s’agit 
plutôt, comme en l’espèce, de poursuites civiles dans 
lesquelles un emprunteur invoque la théorie de l’illégalité 
en common law dans le but d’éviter ou d’obtenir un 
paiement d’intérêt, ou dans le but de rendre une entente 
non exécutoire. Pour cette raison, la disposition a été 
critiquée par certains avocats et auteurs de doctrine 
spécialisés en droit commercial, et sa modification ou 
son abrogation a été réclamée à maintes reprises. [. . .] 
Cependant, il est maintenant bien établi que l’art. 347 
s’applique à une très large gamme d’opérations en matière 
de commerce et de consommation qui comportent un prêt 
de capital, notamment les prêts garantis et non garantis, 
les prêts hypothécaires et les contrats de financement 
commercial.


Puisqu’il est très difficile de dégager la politique 
générale à la base de l’art. 347 du Code, outre la 
prévention des prêts usuraires, les contraventions à 
cet article qui ne comportent de toute évidence pas 
de telles activités devraient être analysées avec pru-
dence, en gardant à l’esprit qu’il n’est pas néces-
saire de décourager, au moyen du droit criminel, la 
perception de taux d’intérêt annuels effectifs pou-
vant atteindre 60 pour 100. Comme il s’agissait en 
l’espèce d’une opération commerciale conclue par 
des parties possédant l’expérience des affaires et 


objections on both counts and may generate as many new 
problems as it was designed to resolve.


(J. S. Ziegel, “Bill C-44: Repeal of the Small Loans 
Act and Enactment of a New Usury Law” (1981), 59 
Can. Bar Rev. 188, at p. 188)


As was stated by this Court in Garland, supra, at 
para. 25:


 The ostensible purpose of s. 347 was to aid in the pros-
ecution of loan sharks. See House of Commons Debates, 
1st Sess., 32nd Parl., vol. III, July 21, 1980, at p. 3146; 
Thomson, supra, at p. 549. However, it is clear from the 
language of the statute — e.g., its reference to insurance 
and overdraft charges, official fees, and property taxes 
in mortgage transactions — that s. 347 was designed to 
have a much wider reach, and in fact the section has most 
often been applied to commercial transactions which bear 
no relation to traditional loan-sharking arrangements. 
Although s. 347 is a criminal provision, the great major-
ity of cases in which it arises are not criminal prosecu-
tions. Rather, like the case at bar, they are civil actions in 
which a borrower has asserted the common-law doctrine 
of illegality in an effort to avoid or recover an interest 
payment, or to render an agreement unenforceable. For 
this reason, the provision has attracted criticism from 
some commercial lawyers and academics, and calls have 
repeatedly been made for its amendment or repeal. . . . 
Nevertheless, it is now well settled that s. 347 applies to 
a very broad range of commercial and consumer trans-
actions involving the advancement of credit, including 
secured and unsecured loans, mortgages and commercial 
financing agreements.


Since it is very difficult to identify the policy 
objective behind s. 347 of the Code beyond the 
prevention of loan-sharking, violations of the 
section that clearly do not involve loan-sharking 
should be approached cautiously, keeping in mind 
that there is no need to deter, through the crimi-
nal law, effective interest rates of up to 60 percent 
per year. Given that this was a commercial trans-
action engaged in by experienced and independ-
ently advised commercial parties, it is difficult to 
see why the choice of a 30.8 percent rather than 
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60 percent rate better fosters compliance with s. 
347(1)(a) of the Code.


 The second factor is whether the agreement was 
entered into for an illegal purpose or with an evil 
intention. There is no evidence on the record to sug-
gest that New Solutions has been charged with vio-
lating s. 347(1)(a). Absent a criminal conviction, 
New Solutions has the benefit of the presumption 
of innocence. Concerns with specific and general 
deterrence are best addressed by the criminal law. A 
prosecution under s. 347 of the Code cannot be ini-
tiated without the consent of the Attorney General. 
This suggests that even a criminal remedy is not 
always appropriate for an infringement of s. 347, let 
alone a civil remedy seeking to promote the crimi-
nal law objective of deterrence. Cullity J. found that 
the parties were unaware that the agreement contra-
vened s. 347, their intent being only to provide the 
means by which TNAE could buy out its remaining 
shareholders and acquire commercially necessary 
working capital. It was a contract entered into for 
ordinary commercial purposes. There was nothing 
inherently illegal or evil about this intention. The 
worst that could be said is that TNAE was a high-
risk debtor for New Solutions to lend to (even with 
the personal guarantees of the Dragosits), the cor-
poration’s needs were high relative to its value, and 
it needed the money on relatively short notice. This 
second consideration militates in favour of a flexible 
remedy.


 The third factor concerns the relative bargaining 
positions of the parties and their conduct in reach-
ing the agreement. Each party had independent legal 
advice. Each party was commercially experienced. 
The Dragosits and TNAE knew what they were 
getting into, as did New Solutions. The one fail-
ing seems to be that neither side realized that their 
agreement would contravene s. 347 of the Code. 


ayant chacune consulté ses propres conseillers, il 
est difficile de voir en quoi le fait de choisir le taux 
de 30,8 pour 100 plutôt que celui de 60 pour 100 
favorise davantage le respect de l’al. 347(1)a) du 
Code.


 Le deuxième facteur est la question de savoir si 
la convention a été conclue dans un but illégal ou 
dans une intention malveillante. Rien au dossier 
n’indique que New Solutions a été accusée d’avoir 
enfreint l’al. 347(1)a). En l’absence de déclaration 
de culpabilité criminelle, New Solutions bénéficie 
de la présomption d’innocence. Il est préférable 
de recourir au droit criminel pour faire face aux 
problèmes de dissuasion spécifique et générale. 
Aucune poursuite fondée sur l’art. 347 du Code 
ne peut être intentée sans l’autorisation du procu-
reur général. Cela tend à indiquer que même une 
sanction criminelle n’est pas toujours la réparation 
appropriée en cas de violation de l’art. 347, à plus 
forte raison une réparation civile visant à réaliser 
l’objectif de dissuasion du droit criminel. Le juge 
Cullity a conclu que les parties ignoraient que la 
convention contrevenait à l’art. 347 et qu’elles 
avaient uniquement voulu doter TNAE des moyens 
de racheter la participation des autres actionnaires 
et du fonds de roulement nécessaire à l’exercice 
de ses activités. Il s’agissait d’un contrat conclu à 
des fins commerciales ordinaires. Cette intention 
n’avait fondamentalement rien d’illégal ou de mal-
veillant. Le pire qu’on puisse dire est que TNAE 
était un emprunteur présentant un risque élevé pour 
le prêteur, New Solutions (et ce malgré les garan-
ties personnelles consenties par les Dragosits), 
que les besoins de crédit de l’entreprise étaient 
grands comparativement à sa valeur et que celle-ci 
avait besoin des fonds à assez brève échéance. Ce 
deuxième facteur milite en faveur de l’application 
d’une réparation souple.


 Le troisième facteur est le pouvoir de négocia-
tion relatif des parties et leur conduite au cours des 
négociations. Chaque partie a consulté ses propres 
avocats. Chaque partie avait l’expérience des affai-
res. Tout comme New Solutions, les Dragosits et 
TNAE savaient dans quoi ils s’engageaient. Le 
seul problème semble être le fait que ni l’une ni 
l’autre des parties n’a constaté que la convention 
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contrevenait à l’art. 347 du Code. Ce troisième fac-
teur milite lui aussi en faveur de l’application d’une 
réparation souple.


 Enfin, seule TNAE pourrait en l’espèce être la 
bénéficiaire d’un profit injustifié, du fait qu’elle 
pourrait ne pas être obligée de rembourser le capital 
et de payer les intérêts ou qu’elle pourrait être dis-
pensée de payer, à l’égard du prêt, un taux d’inté-
rêt approprié d’un point de vue commercial. Étant 
donné que chaque partie a consulté ses propres 
conseillers juridiques et connaissait exactement 
les obligations qu’elle contractait, j’estime que, du 
point de vue de l’equity, la situation est favorable à 
New Solutions. Cette conclusion est conforme aux 
constatations des juridictions inférieures en l’es-
pèce.


 New Solutions a droit au remboursement du capi-
tal du prêt, ainsi qu’au taux d’intérêt le plus élevé 
que la loi autorise, à savoir 60 pour 100. Ce taux est 
inférieur au taux de 90,9 pour 100 prévu par le con-
trat, mais, eu égard à l’art. 347 du Code, il s’agit du 
taux le plus élevé que New Solutions peut légale-
ment percevoir. Cette modification ne constitue pas 
davantage une reformulation du contrat que ne le 
serait la solution d’ordonner l’exécution des autres 
obligations seulement, lesquelles correspondent 
cumulativement à un « intérêt » de 30,8 pour 100.


 Mon collègue le juge Bastarache invoque la 
clause 9.1 de la convention d’affacturage (par. 68), 
faisant valoir qu’elle justifie le recours à la divisi-
bilité au moyen de la technique du trait de crayon 
bleu. J’admets que, par cette clause, les parties ont 
exprimé leur désir de recourir à la divisibilité pour 
donner plein effet aux dispositions valides de leur 
convention. Toutefois, l’opinion selon laquelle 
la clause commande l’emploi de la technique du 
trait de crayon bleu au lieu de la divisibilité fictive 
m’inspire deux observations. Premièrement, dès le 
départ les parties ont convenu de ne pas observer 
de manière stricte les modalités de la convention 
d’affacturage. Par conséquent, je m’interroge sur le 
bien-fondé d’invoquer la clause 9.1 de cette conven-
tion. Deuxièmement, même en supposant, pour les 
besoins de l’argument, que la convention d’affactu-
rage soit pertinente, l’application de la divisibilité 


This third consideration, too, favours a flexible 
remedy.


 Finally, any potential for an unjustified windfall 
in this case arises from TNAE possibly not having to 
repay the principal and interest, or from TNAE pos-
sibly not having to pay a commercially appropriate 
rate of interest on the loan. Given that each party had 
independent advice and knew precisely the obliga-
tions that they were taking on, my conclusion is that 
the equities of the situation favour New Solutions. 
This is in accord with the findings by both the lower 
courts in this case.


 New Solutions should be repaid the principal, 
with the highest amount of interest legally allow-
able, namely 60 percent. This represents a reduc-
tion from the interest rate of 90.9 percent that the 
contract provided for, but, given s. 347 of the Code, 
is the most that New Solutions can legally receive. 
This no more rewrites the contract than enforc-
ing only the other obligations, which cumulatively 
amount to “interest” at 30.8 percent.


 My colleague, Bastarache J., refers to clause 
9.1 of the accounts receivable factoring agree-
ment (para. 68), arguing it supports the blue-pencil 
approach to severance. I agree that by clause 9.1 the 
parties expressed a preference for the use of sever-
ance to give full effect to the valid provisions of that 
agreement. I have two responses to the view, how-
ever, that the clause calls for the use of the blue-
pencil approach to severance rather than notional 
severance. First, from the outset the parties agreed 
not to strictly abide by the terms of the accounts 
receivable factoring agreement. Therefore, I ques-
tion whether it is appropriate to refer to clause 9.1 
of this agreement. Second, accepting for the sake of 
argument that the factoring agreement is relevant, 
the use of notional severance is not foreclosed by the 
intent underlying the inclusion of clause 9.1 in the 
factoring agreement. The genuine intent underlying 
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clause 9.1 was to preserve as much of the agree-
ment as possible should any part of it be deemed to 
be invalid. In light of the analysis above, the part of 
the agreement that is invalid is the obligation to pay 
an effective interest rate in excess of 60 percent per 
annum. Therefore, notional severance is the most 
appropriate remedy to apply here, since it gives the 
greatest possible legal effect to the valid aspects of 
the agreement, which is in concert with the intention 
underlying clause 9.1.


VI. Conclusion


 For the foregoing reasons I would allow the 
appeal, set aside the order of the Court of Appeal 
and restore the order of Cullity J. I would award 
costs to the appellant in this Court and in the Court 
of Appeal.


 The following are the reasons delivered by


 Bastarache J. (dissenting) — I have read the 
reasons of Arbour J. and respectfully disagree. I 
would not make available the remedy of “notional 
severance”, whereby judges are permitted to rewrite 
offending provisions in a contract so as to make 
them conform with the law. Instead, I would restrict 
the remedy available under such circumstances to 
severance, in the traditional sense, whereby judges 
are permitted to strike out offending provisions in a 
contract provided they represent separate promises.


 My dissent is based on three major considera-
tions.


 First, like Rosenberg J.A. of the Ontario Court 
of Appeal, I think there is a fundamental difference 
between striking out offending sections of a con-
tract and rewriting a central provision of a contract. 
Although both approaches admittedly interfere in 
some way with the intent of the parties, the added 
flexibility of the rewriting approach comes at a 


fictive n’est pas exclue en raison de l’intention à la 
base de l’insertion de la clause 9.1 dans la conven-
tion d’affacturage. L’objet véritable de cette clause 
était de préserver la plus grande partie possible de 
la convention dans l’éventualité où quelque élément 
de celle-ci serait jugé invalide. À la lumière de l’ana-
lyse qui précède, la partie de la convention qui est 
invalide est l’obligation de payer un taux d’intérêt 
effectif dépassant 60 pour 100 par année. Par consé-
quent, la divisibilité fictive est la réparation la plus 
appropriée en l’espèce, car elle donne l’effet juridi-
que le plus large possible aux aspects valides de la 
convention, résultat qui est conforme à l’intention à 
la base de l’inclusion de la clause 9.1 dans la con-
vention.


VI. Conclusion


 Pour les raisons qui précèdent, je suis d’avis 
d’accueillir le pourvoi, d’annuler l’ordonnance de 
la Cour d’appel et de rétablir celle du juge Cullity, 
avec dépens en faveur de l’appelante devant la Cour 
et devant la Cour d’appel.


 Version française des motifs rendus par


 Le juge Bastarache (dissident) — J’ai lu les 
motifs de la juge Arbour et, en toute déférence, je 
ne peux y souscrire. Je n’autoriserais pas le recours 
à la méthode dite de la [TRADUCTION] « divisibi-
lité fictive » (« notional severance »), qui permet 
aux juges de reformuler les clauses illégales d’un 
contrat pour les rendre conformes à la loi. Je limi-
terais plutôt la réparation ouverte dans de telles cir-
constances à la divisibilité, au sens traditionnel, qui 
permet aux juges de retrancher les clauses illégales 
d’un contrat, pourvu que celles-ci représentent des 
engagements distincts.


 Ma dissidence repose sur trois considérations 
principales.


 Premièrement, à l’instar du juge Rosenberg de la 
Cour d’appel de l’Ontario, j’estime qu’il existe une 
différence fondamentale entre le fait de retrancher 
des clauses illégales d’un contrat et celui de refor-
muler une clause cruciale d’un contrat. Même s’il est 
vrai que les deux méthodes modifient d’une certaine 
manière l’intention des parties, la souplesse accrue 
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que permet la reformulation s’accompagne toutefois 
d’un coût considérable. En outre, aucun principe du 
droit des contrats n’étaye le recours à cette méthode. 
À l’opposé, la divisibilité est une doctrine établie 
depuis longtemps. L’arrêt Still c. M.R.N., [1998] 1 
C.F. 549 (C.A.), décrit fort utilement l’historique et 
l’évolution de la divisibilité en tant qu’instrument 
permettant de remédier à l’illégalité.


 Pendant longtemps, les tribunaux ont jugé que 
l’illégalité d’un contrat rendait celui-ci entière-
ment inexécutable et ils refusaient d’ordonner la 
remise de l’argent ou des biens transférés en vertu 
du contrat. Dans l’arrêt Cope c. Rowlands (1836), 
2 M. & W. 149, 150 E.R. 707 (Ex. Ct.), p. 710, le 
baron Parke a énoncé ainsi cette solution classique 
en matière d’illégalité contractuelle :


[TRADUCTION] [S]i le contrat exprès ou tacite dont le 
demandeur sollicite l’exécution est explicitement ou 
implicitement interdit par la common law ou un texte de 
loi, aucun tribunal n’accordera son aide pour lui donner 
effet. De plus, il est clair qu’un contrat est nul s’il est 
interdit par une loi, même si celle-ci n’inflige qu’une 
sanction pécuniaire, parce que pareille sanction implique 
une interdiction.


 Notre Cour a elle aussi souscrit à la doctrine tra-
ditionnelle de l’illégalité du fait de la loi. Dans l’ar-
rêt Bank of Toronto c. Perkins (1883), 8 R.C.S. 603, 
le juge en chef Ritchie a dit ceci, à la p. 610 :


 [TRADUCTION] Il s’agirait d’un curieux état du droit si 
les parties pouvaient conclure une opération interdite par 
le législateur et, au mépris de la loi, obliger les tribunaux 
à donner effet à leurs opérations illégales.


Le juge Strong a pour sa part ajouté ce qui suit, à la 
p. 613 :


[TRADUCTION] Chaque fois que l’accomplissement 
d’un acte est expressément interdit par une loi, que ce 
soit pour des raisons fondées sur l’intérêt public ou pour 
d’autres raisons, les tribunaux anglais jugent que l’acte 
ainsi accompli est frappé de nullité, malgré l’absence de 
termes exprès d’annulation dans la loi même.


Voir également, les arrêts Steinberg c. Cohen, [1930] 
2 D.L.R. 916 (C.A. Ont.), et Hasiuk c. Oshanek, 
[1936] 1 D.L.R. 232 (C.A. Man.).


 Au fil du temps, les tribunaux d’instance infé-
rieure canadiens ont délaissé cette doctrine stricte, 


considerable cost. Furthermore, it is not supported 
by any principle of contract law. On the contrary, the 
severance doctrine is a long-standing one. A useful 
survey of the history and development of severance 
for illegality can be found in Still v. M.N.R., [1998] 
1 F.C. 549 (C.A.).


 Historically, courts held that illegality in con-
tract rendered the entire agreement unenforceable 
and refused to order the return of money or prop-
erty transferred under the agreement. This classic 
approach to contractual illegality was articulated by 
Parke B. in Cope v. Rowlands (1836), 2 M. & W. 
149, 150 E.R. 707 (Ex. Ct.), at p. 710:


[W]here the contract which the plaintiff seeks to enforce, 
be it express or implied, is expressly or by implication 
forbidden by the common or statute law, no court will 
lend its assistance to give it effect. It is equally clear that a 
contract is void if prohibited by a statute, though the stat-
ute inflicts a penalty only, because such a penalty implies 
a prohibition.


 This Court has also endorsed the traditional doc-
trine of statutory illegality. In Bank of Toronto v. 
Perkins (1883), 8 S.C.R. 603, Ritchie C.J. stated, at 
p. 610:


 It would be a curious state of the law if, after the 
Legislature had prohibited a transaction, parties could 
enter into it, and, in defiance of the law, compel courts to 
enforce and give effect to their illegal transactions.


At p. 613, Strong J. added:


Whenever the doing of any act is expressly forbidden by 
statute, whether on grounds of public policy or otherwise, 
the English courts hold the act, if done, to be void, though 
no express words of avoidance are contained in the enact-
ment itself.


See also Steinberg v. Cohen, [1930] 2 D.L.R. 916 
(Ont. C.A.); Hasiuk v. Oshanek, [1936] 1 D.L.R. 
232 (Man. C.A.).


 Over time, the lower courts in Canada moved 
away from this strict approach because it was 
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viewed as harsh and inequitable in some cases and 
could result in a windfall to one party. Courts have 
come to apply a modern approach when faced with 
a contract that contains an illegal provision. Under 
the modern approach to illegality, a contract that 
violates a statute may be enforceable, but not in 
its entirety. In Carney v. Herbert, [1985] 1 All E.R. 
438, the Privy Council succinctly summarized the 
principles to be applied. At p. 443 of the decision, 
their Lordships quoted with approval the following 
statements made in an Australian case, McFarlane v. 
Daniell (1938), 38 S.R. 337 (N.S.W. Dist. Ct. App.), 
at p. 345:


 When valid promises supported by legal consid-
eration are associated with, but separate in form from, 
invalid promises, the test of whether they are severable 
is whether they are in substance so connected with the 
others as to form an indivisible whole which cannot be 
taken to pieces without altering its nature . . . . If the 
elimination of the invalid promises changes the extent 
only but not the kind of the contract, the valid prom-
ises are severable . . . . If the substantial promises were 
all illegal or void, merely ancillary promises would be 
inseverable.


Accordingly, the illegal promise may be severed 
from the rest of the contract, leaving the remain-
ing promises to be enforced by the court. See 
G. H. L. Fridman, The Law of Contract in Canada 
(4th ed. 1999), at pp. 441-45; S. M. Waddams, The 
Law of Contracts (4th ed. 1999), at p. 421. This has 
been referred to as the “blue-pencil” test, a label first 
used in the case of Attwood v. Lamont, [1920] 3 K.B. 
571 (C.A.). 


 In my opinion, the “blue-pencil” test is nothing 
more than an expression to describe the application 
of the severance principle. In Canadian American 
Financial Corp. (Canada) Ltd. v. King (1989), 
60 D.L.R. (4th) 293 (B.C.C.A.), at pp. 299-300, 
Hinkson J.A. referred to Attwood v. Lamont in 


parce qu’elle était considérée dure et inéquitable 
dans certains cas et que son application pouvait 
se traduire par une rentrée inattendue pour une 
partie. Les tribunaux en sont venus à appliquer 
une approche moderne lorsqu’ils sont en présence 
d’un contrat comportant une clause illégale. Selon 
cette solution moderne à l’illégalité, un contrat qui 
contrevient à une loi peut être déclaré exécutoire 
mais non intégralement. Dans l’arrêt Carney c. 
Herbert, [1985] 1 All E.R. 438, le Conseil privé a 
résumé succinctement les principes applicables. À 
la page 443 de la décision, les lords juges ont cité 
avec approbation les observations suivantes, tirées 
d’une décision australienne, McFarlane c. Daniell 
(1938), 38 S.R. 337 (N.S.W. Dist. Ct. App.), 
p. 345 :


 [TRADUCTION] Lorsque des engagements valides et 
accompagnés d’une contrepartie licite sont joints à des 
engagements invalides, mais formulés distinctement de 
ceux-ci, le critère permettant de décider si les premiers 
peuvent être dissociés des seconds consiste à se deman-
der si, du point de vue du fond, tous ces engagements 
sont à ce point interreliés qu’ils forment un tout indivisi-
ble, dont les diverses parties ne peuvent être séparées sans 
modifier la nature de l’ensemble [. . .] Si la suppression 
des engagements invalides ne modifient que la portée du 
contrat, mais non sa nature, les engagements valides sont 
dissociables [. . .] Si les engagements essentiels sont tous 
illégaux ou nuls, les engagements qui ne sont qu’acces-
soires ne seraient pas dissociables.


En conséquence, l’engagement illégal peut être 
retranché du reste du contrat, ce qui permet au 
tribunal de donner force exécutoire aux autres 
engagements. Voir G. H. L. Fridman, The Law of 
Contract in Canada (4e éd. 1999), p. 441-445; 
S. M. Waddams, The Law of Contracts (4e éd. 
1999), p. 421. Cette méthode a été qualifiée de test 
du [TRADUCTION] « trait de crayon bleu » (« blue-
pencil »), désignation utilisée pour la première fois 
dans l’arrêt Attwood c. Lamont, [1920] 3 K.B. 571 
(C.A.).


 À mon avis, le test du « trait de crayon bleu » 
n’est rien de plus qu’une expression décrivant l’ap-
plication du principe de la divisibilité. Dans l’arrêt 
Canadian American Financial Corp. (Canada) Ltd. 
c. King (1989), 60 D.L.R. (4th) 293 (C.A.C.-B.), aux 
p. 299-300, le juge Hinkson a cité l’arrêt Attwood c. 
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Lamont dans lequel lord Sterndale, maître des rôles, 
a exprimé ainsi, aux p. 577-578, l’essence du prin-
cipe applicable :


 [TRADUCTION] J’estime en conséquence que le droit 
n’a pas changé et autorise encore la divisibilité du contrat 
si les parties retranchées sont indépendantes des autres et 
peuvent être retranchées sans que soit affecté le sens des 
dispositions restantes.


 Les tribunaux expriment parfois cette idée en disant, 
comme le fait la Cour divisionnaire en l’espèce, que la 
divisibilité peut être réalisée lorsqu’on peut supprimer la 
partie retranchée en la rayant d’un trait de crayon bleu.


 D’après le test du trait de crayon bleu, la divisibi-
lité peut être appliquée uniquement lorsque le juge 
peut retrancher, en la raturant, la partie du contrat 
qu’on entend supprimer, tout en conservant les par-
ties non viciées par l’illégalité, et ce sans que ne soit 
affecté le sens du reste du document. En d’autres 
termes, la clause illégale doit constituer un engage-
ment distinct, qui ne soit pas partie de l’objet et de 
l’essence même du contrat. La clause doit paraître 
retranchable. Voir Fridman, op. cit., p. 443.


 Le test du trait de crayon bleu a été appliqué à 
plusieurs reprises dans le contexte de violations de 
l’art. 347 du Code criminel, L.R.C. 1985, ch. C-46, 
afin de supprimer des clauses relatives à l’intérêt 
contraires à la loi. Par exemple, dans une des pre-
mières décisions portant sur l’application de l’art. 
347 (l’art. 305.1 à l’époque), Mira Design Co. 
c. Seascape Holdings Ltd., [1982] 4 W.W.R. 97 
(C.S.C.-B.), la juge locale Huddart a conclu ainsi, à 
la p. 105 :


 [TRADUCTION] Vu ces circonstances et comme les 
clauses illégales peuvent être éliminées en supprimant 
la première condition de la p. 2 du prêt hypothécaire, 
les passages « si la somme est payée au créancier hypo-
thécaire » et « en plus des intérêts, au taux indiqué pré-
cédemment, sur le capital de Quatre-Vingt Mille 
(80 000 $) Dollars » figurant dans la deuxième condi-
tion, le paragraphe suivant en entier et les mots « et les 
intérêts » dans le covenant figurant au par. A, à la même 
page, je conclus que les passages illégaux sont effective-
ment retranchables.


De plus, à la p. 104, la juge locale Huddart a décrit 
en ces termes la portée et l’application de l’art. 
305.1 du Code criminel :


which Lord Sterndale M.R. captured the essence of 
the applicable principle, at pp. 577-78:


 I think, therefore, that it is still the law that a contract 
can be severed if the severed parts are independent of one 
another and can be severed without the severance affect-
ing the meaning of the part remaining.


 This is sometimes expressed, as in this case by the 
Divisional Court, by saying that the severance can be 
effected when the part severed can be removed by run-
ning a blue pencil through it.


 Under the blue-pencil test, severance is only pos-
sible if the judge can strike out, by drawing a line 
through, the portion of the contract they want to 
remove, leaving the portions that are not tainted by 
illegality, without affecting the meaning of the part 
remaining. In other words, the offending provision 
must constitute a separate promise, and one that is 
not part of the main purport and substance of the 
contract. The provision must appear severable. See 
Fridman, supra, at p. 443.


 The blue-pencil test has been applied several 
times in the context of violations of s. 347 of the 
Criminal Code, R.S.C. 1985, c. C-46, to strike out 
offending interest provisions. For example, in an 
earlier dealing with the application of s. 347 (then s. 
305.1), Mira Design Co. v. Seascape Holdings Ltd., 
[1982] 4 W.W.R. 97 (B.C.S.C.), at p. 105, Huddart 
L.J.S.C. held:


 In these circumstances, and considering that the 
offending provisions can be deleted by striking the first 
proviso on p. 2 of the mortgage, the words “in the event 
it is paid to the Mortgagee”, and “together with inter-
est at the aforesaid rate on the principal sum of Eighty 
Thousand ($80,000) Dollars” from the second pro-
viso, the entire following paragraph and the words “and 
interest” from the covenant contained in para. A on the 
same page, I have concluded that the offending portions 
are severable in fact.


At p. 104, Huddart L.J.S.C. also described the scope 
and application of s. 305.1 of the Criminal Code as 
follows:
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 Most Canadians would agree that the purpose of the 
Criminal Code is to protect the public by providing for 
the punishment of behaviour that Parliament considers 
to be against the public interest. The purpose of s. 305.1 
[now s. 347] is to punish everyone who enters into an 
agreement or arrangement to receive interest at a crimi-
nal rate. It does not expressly prohibit such behaviour, 
nor does it declare such an agreement or arrangement 
to be void. The penalty is severe, and designed to deter 
persons from making such agreements. It replaces the 
Small Loans Act, which included a prohibition of such 
agreements and gave the court the power to reconstruct 
them. It is designed to protect borrowers. There is no 
penalty imposed on a person who makes an agree-
ment to pay, or pays, interest at a criminal rate. It is not 
designed to prevent persons from entering into lending 
transactions per se. As regards subject matter, its scope 
and application are limited to agreements regarding 
interest. Moreover, to find that s. 305.1 necessarily 
prohibits the entering into of agreements or arrange-
ments to receive interest at a criminal rate would be to 
accomplish that which Parliament has chosen not to do, 
or cannot do, directly.


 Second, there is no legal or other principled 
reason to limit the application of the new approach 
endorsed by my colleague, that is notional sev-
erance, to the application of the criminal rate of 
interest. This means that other illegal provisions 
would be open to judicial redrafting. In my opin-
ion, the availability of “notional severance” as a 
remedy creates greater uncertainty in the law. It is 
clear that both severance and notional severance 
alter the parties’ agreement in some way. However, 
under the traditional severance approach, courts 
continue to work with the words of the parties 
themselves, removing only those portions of the 
contract that render it illegal. In stark contrast, 
under notional severance, courts will be permit-
ted to literally add new words to the parties’ agree-
ment. By doing so, courts will be substituting their 
intentions for those of the parties. Notional sever-
ance would extend the judicial role in what I con-
sider to be an unfortunate way. One instance, in 
particular, comes to mind.


 [TRADUCTION] La plupart des Canadiens convien-
draient que l’objet du Code criminel est de protéger le 
public en punissant les comportements que le législa-
teur juge contraires à l’intérêt public. L’article 305.1 
[maintenant l’art. 347] a pour objet de punir toute per-
sonne qui conclut une convention ou une entente en vue 
de percevoir des intérêts à un taux criminel. La disposi-
tion n’interdit pas expressément ce comportement et ne 
déclare pas non plus qu’une telle convention ou entente 
est frappée de nullité. La peine prévue est sévère et vise 
à décourager la conclusion de telles conventions. La 
disposition remplace la Loi sur les petits prêts, laquelle 
interdisait de telles conventions et donnait au tribunal 
le pouvoir de les reformuler. Elle tend à protéger les 
emprunteurs. Elle n’impose aucune sanction aux per-
sonnes qui paient des intérêts à un taux criminel, ou 
s’engagent à le faire. Elle ne vise pas à empêcher les 
gens de conclure des conventions de prêt en soi. Quant à 
l’objet de cette disposition, sa portée et son application 
se limitent aux ententes portant sur les intérêts. Qui plus 
est, le fait de conclure que l’art. 305.1 prohibe néces-
sairement la conclusion de conventions ou d’ententes 
de perception d’intérêts à un taux criminel reviendrait 
à faire ce que le législateur a choisi de ne pas faire ou ne 
peut pas faire directement.


 Deuxièmement, il n’existe aucune considéra-
tion juridique ou autre raison de principe justi-
fiant d’appliquer seulement aux taux d’intérêt cri-
minels la nouvelle démarche à laquelle a souscrit 
ma collègue, en l’occurrence la divisibilité fictive. 
Cela signifie que d’autres clauses illégales pour-
raient être reformulées par les tribunaux. À mon 
avis, la possibilité de recourir à la « divisibilité 
fictive » comme réparation crée une incertitude 
encore plus grande en droit. Il est clair que tant la 
divisibilité pure et simple que la divisibilité fictive 
ont pour effet de modifier d’une certaine manière 
la convention des parties. Toutefois, lorsqu’ils 
appliquent la divisibilité traditionnelle les tribu-
naux continuent de s’en tenir aux termes choisis 
par les parties elles-mêmes, et ils ne retranchent 
du contrat que les passages qui lui donnent son 
caractère illégal. À l’opposé, la divisibilité fictive 
permettra concrètement aux tribunaux d’ajouter 
des mots nouveaux à la convention des parties. 
Ce faisant, ils substitueront leur volonté à celle 
des parties. La divisibilité fictive élargirait le rôle 
des tribunaux d’une manière qui, à mon avis, serait 
regrettable. Un exemple précis de cela me vient à 
l’esprit.
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 Dans l’arrêt Canadian American Financial Corp. 
(Canada) Ltd. c. King, précité, les juges Hinkson, 
Lambert et Southin ont, dans des opinions indivi-
duelles, refusé d’accorder une injonction interlocu-
toire qui aurait forcé les intéressés à respecter une 
clause restreignant la liberté de commerce. La sti-
pulation du contrat en question était une clause de 
non-concurrence interdisant à certaines personnes 
d’exercer leurs activités au Canada et aux Bermudes. 
Les trois juges ont estimé que cette clause avait une 
portée trop large. Ils ont refusé de remplacer cette 
clause déraisonnable par des termes raisonnables. 
Le juge Lambert a conclu que la jurisprudence indi-
quait clairement que les tribunaux ne peuvent éta-
blir, pour les parties, des contrats dont celles-ci n’ont 
pas elles-mêmes convenu. À son avis, substituer les 
mots [TRADUCTION] « Colombie-Britannique et 
Alberta » aux mots « Canada et Bermudes » aurait 
rendu la clause exécutoire (p. 307), mais il apparte-
nait aux parties, et non au tribunal, de prendre une 
telle mesure. En vertu de la nouvelle méthode, les 
juges seraient-ils autorisés à faire de telles substitu-
tions afin de donner force exécutoire au contrat?


 Il importe de souligner que, à la même page, 
le juge Lambert a également conclu que la règle 
du trait de crayon bleu n’aurait rien changé à sa 
décision, car il n’aurait pas été davantage disposé 
à retrancher quelque partie que ce soit de cette 
clause, même si celle-ci avait distinctement énu-
méré chaque province et territoire du Canada et 
se serait ainsi prêtée à l’application de la règle sus-
mentionnée. (Je ne suis pas convaincu qu’un tribu-
nal ne pourrait pas, en application de la divisibilité 
traditionnelle, biffer certaines clauses illégales, ou 
encore un certain nombre de provinces figurant dans 
une liste, afin de rendre le contrat conforme à la loi. 
Comme la décision des juges majoritaires maintient 
la divisibilité traditionnelle comme réparation rele-
vant du pouvoir discrétionnaire du juge de première 
instance, cette question sera probablement exami-
née un jour dans une instance plus appropriée.)


 En outre, le juge Lambert s’est dit d’avis qu’une 
clause prévoyant une solution en englobant une 
autre serait nulle pour cause d’incertitude et ne 
devrait pas être validée par l’application de la divi-
sibilité. Par exemple, un contrat comportant une 


 In Canadian American Financial Corp. (Canada) 
Ltd. v. King, supra, Hinkson, Lambert and Southin 
JJ.A. wrote three sets of concurring reasons refus-
ing to grant an interlocutory injunction to enforce a 
covenant in restraint of trade. The provision of the 
contract in question was a non-competition clause 
that restrained competition in Canada and Bermuda. 
All three judges held that the covenant was overly 
broad. They refused to substitute a covenant with 
reasonable terms for the unreasonable provision. 
Lambert J.A. concluded that the authorities were 
clear that courts may not make contracts for parties 
that they have not made themselves. In his opin-
ion, substituting the words “British Columbia and 
Alberta” for “Canada and Bermuda” would have 
rendered the term enforceable (p. 307), but that was 
something for the parties, not the court, to do. Under 
the new approach, would judges be permitted to 
make such substitutions in order to render the con-
tract enforceable?


 It is important to note that Lambert J.A. found, at 
p. 307, that the blue-pencil rule would have made no 
difference to his decision as he would not have been 
any more willing to sever a portion of the clause had 
it named all the provinces and territories of Canada 
separately, and so been amenable to the application 
of the blue-pencil rule. (I am not convinced under 
traditional severance that a court would not be per-
mitted to strike out a number of offending provi-
sions, or a number of provinces within a list, in order 
to render the contract compliant with the law. As the 
majority’s decision preserves traditional severance 
as one of the remedies within the trial judge’s dis-
cretion, this issue will likely be considered in a more 
appropriate case in the future.)


 Furthermore, Lambert J.A. held that a clause, 
where one alternative encompasses another, would 
be, in his opinion, void for uncertainty and should 
not be made valid by severance. For example, a con-
tract containing a covenant not to compete: (1) in 
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Ottawa, and (2) in the rest of Ontario, might be valid 
as to Ottawa, but overbroad, and therefore wholly 
invalid, as to Ontario. Including the two promises 
within the same contract renders the whole clause 
invalid. In Lambert J.A.’s opinion, the only point 
on which the covenant is clear is that the covenant 
is to cover at least Ottawa. But the parties could 
have simply stated that. Again, under the approach 
adopted by my colleague, could a court rewrite the 
second clause to read, for example, “in the rest of 
northeastern Ontario”, so that it no longer consti-
tutes an illegal restraint of trade?


 Third, in my view, the approach taken by the 
majority in this case is inconsistent with that taken 
in Garland v. Consumers’ Gas Co., [1998] 3 S.C.R. 
112. In Garland, this Court interpreted the defini-
tion of interest broadly in order to prevent creditors 
from avoiding the statute by manipulating the form 
in which payments are to be made. At paras. 27-28, 
Major J. wrote:


It is apparent from this definition that for the purposes 
of s. 347 “interest” is an extremely comprehensive term, 
encompassing many types of fixed payments which 
would not be considered interest proper at common law 
or under general accounting principles. . . .


. . . The broad language of s. 347 was presumably 
intended . . . to prevent creditors from avoiding the stat-
ute simply by manipulating the form of payment exacted 
from their debtors . . . . It is the substance, and not merely 
the form, of a charge or expense which determines 
whether it is governed by s. 347.


 Under my colleague’s approach, a creditor would 
be permitted to escape the consequences of its avoid-
ance measures by simply reducing the rate applied 
to the maximum permitted under the Criminal 
Code. In my opinion, this approach is inconsistent 
with the general objectives expressed in the Code 
and incompatible with the notion of deterrence. It is 
a criminal offence for any lender, even a commercial 
creditor, to enter into a loan agreement providing for 


clause par laquelle l’intéressé s’engage à ne pas 
faire de concurrence (1) à Ottawa et (2) dans le 
reste de l’Ontario pourrait être valide dans le cas 
d’Ottawa, mais trop large et, partant, entièrement 
invalide pour ce qui concerne l’Ontario. La stipu-
lation des deux engagements dans le même contrat 
invalide toute la clause. Selon le juge Lambert, le 
seul élément qui ressort nettement de la clause res-
trictive est qu’elle est valide au moins à Ottawa. 
Mais les parties auraient pu simplement dire cela. 
Ici aussi, est-ce que selon la méthode adoptée par 
ma collègue, le tribunal pourrait, par exemple, refor-
muler ainsi la deuxième clause, « dans le reste du 
nord-est de l’Ontario », pour qu’elle ne constitue 
plus une restriction illégale à la liberté de com-
merce?


 Troisièmement, je suis d’avis que l’analyse adop-
tée par les juges majoritaires en l’espèce est incom-
patible avec celle retenue dans l’affaire Garland c. 
Consumers’ Gas Co., [1998] 3 R.C.S. 112. Dans cet 
arrêt, notre Cour a interprété largement la définition 
d’intérêt afin d’empêcher les créanciers de contour-
ner la loi en manipulant la forme des paiements. Le 
juge Major a écrit ceci, aux par. 27-28 :


Il ressort de cette définition que, pour les fins de l’art. 
347, l’« intérêt » est un terme qui a un sens très large et 
qui désigne de nombreux types de paiements fixes qui 
ne seraient pas considérés comme un intérêt proprement 
dit en common law ou selon des principes comptables 
généraux. . .


. . . Le texte général de l’art. 347 visait probable-
ment [. . .] à empêcher les créanciers de contourner la 
loi en manipulant simplement la forme du paiement 
exigé de leurs débiteurs [. . .] C’est la nature, et non seu-
lement la forme, des frais qui détermine s’ils sont régis 
par l’art. 347.


 La démarche retenue par ma collègue permet-
trait au créancier d’échapper aux conséquences 
des mesures qu’il a prises pour contourner la loi 
simplement en réduisant le taux d’intérêt au taux 
maximum permis par le Code criminel. À mon avis, 
cette analyse est incompatible avec les objectifs 
généraux énoncés dans le Code et avec l’idée de 
dissuasion. Tout prêteur, même un créancier com-
mercial, commet une infraction criminelle lorsqu’il 
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conclut une convention de prêt fixant un taux d’in-
térêt effectif annuel supérieur à 60 pour 100. En 
outre, comme l’indiquait le juge Rosenberg pour la 
majorité ((2002), 60 O.R. (3d) 97, par. 31), le fait 
d’autoriser la sorte de divisibilité fictive ordonnée 
par le juge de première instance revient à apporter à 
la doctrine de la divisibilité prévue par la common 
law une innovation substantielle en faveur de per-
sonnes qui, à première vue, contreviennent au droit 
criminel.


 Il importe également de souligner que notre Cour 
a élaboré une méthode pour déterminer si des rai-
sons de principe justifient d’écarter une jurispru-
dence bien établie. Dans l’arrêt Friedmann Equity 
Developments Inc. c. Final Note Ltd., [2000] 1 
R.C.S. 842, 2000 CSC 34, j’ai fait état des facteurs 
pertinents à cet égard, au par. 43 :


 Récemment, dans l’affaire Robinson [R. c. Robinson, 
[1996] 1 R.C.S. 683], le juge en chef Lamer, s’exprimant 
au nom des juges majoritaires de notre Cour, s’est fondé 
sur cinq facteurs pour justifier la décision d’écarter l’ar-
rêt antérieur de notre Cour MacAskill c. The King, [1931] 
R.C.S. 330. Ces facteurs étaient l’existence d’opinions 
dissidentes exprimées antérieurement au sein de notre 
Cour, la constatation d’une tendance parmi les cours 
d’appel provinciales à s’écarter des principes adoptés 
dans l’arrêt en question, les critiques formulées à l’égard 
de cet arrêt ou l’adoption d’une règle contraire dans 
d’autres pays, la critique de cet arrêt et de ses fondements 
dans la doctrine, ainsi que l’incompatibilité de cet arrêt 
avec d’autres décisions. Bien que ces facteurs ne soient 
pas des préalables à la modification de la common law, ils 
permettent néanmoins de constater l’existence de motifs 
de réforme convaincants. Par ailleurs, les tribunaux n’in-
terviendront pas lorsque la modification proposée aurait 
des effets complexes et d’une grande portée, qui place-
raient le droit sur une trajectoire inconnue dont les con-
séquences ne peuvent pas être mesurées avec précisions : 
voir Bow Valley [Husky (Bermuda) Ltd. c. Saint John 
Shipbuilding Ltd., [1997] 3 R.C.S. 1210], au par. 93.


Ici, il ne semble y avoir aucune raison impérieuse 
d’écarter la jurisprudence établie par les tribunaux 
inférieurs et par le Conseil privé.


 Ma collègue a fait un résumé complet des faits 
de l’espèce. À mon avis, la conclusion du juge de 
première instance selon laquelle il y avait absence 
d’intention criminelle ne doit pas influencer notre 
analyse. En effet, la disposition n’exige pas que 


an effective interest rate greater than 60 percent per 
annum. And, as Rosenberg J.A. remarked, at para. 
31, of the majority reasons of the Court of Appeal 
((2002), 60 O.R. (3d) 97) to permit a notional sev-
erance of the kind ordered by the application judge 
is to effect a substantial innovation in the common 
law doctrine of severance to the benefit of those who 
prima facie stand in violation of the criminal law.


 It is also important to note that this Court has 
developed a method for determining whether, 
as a matter of principle, a departure from well-
established precedent is warranted. I canvassed the 
relevant factors in Friedmann Equity Developments 
Inc. v. Final Note Ltd., [2000] 1 S.C.R. 842, 2000 
SCC 34, at para. 43, as follows:


 In the recent case of Robinson [R. v. Robinson, [1996] 
1 S.C.R. 683], Lamer C.J., for a majority of the Court, 
relied on five factors to justify the reversal of an earlier 
decision of the Court in MacAskill v. The King, [1931] 
S.C.R. 330. These factors were the existence of previous 
dissenting opinions in this Court, a trend in the provincial 
appellate courts to depart from the principles adopted in 
the original decision, criticism of the case or the adoption 
of a contrary rule in other jurisdictions, doctrinal criti-
cism of the case and its foundations, and inconsistency 
of the case with other decisions. While they are not pre-
requisites for a change in the common law, these factors 
help to identify compelling reasons for reform. On the 
other hand, courts will not intervene where the proposed 
change will have complex and far-reaching effects, set-
ting the law on an unknown course whose ramifications 
cannot be accurately measured: see Bow Valley [Husky 
(Bermuda) Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 
S.C.R. 1210], at para. 93.


In my opinion, there do not appear to be compelling 
reasons to depart from the lower courts’ and Privy 
Council’s well-established precedent.


 My colleague has provided a comprehensive 
summary of the facts in issue. In my opinion, the 
finding by the trial judge that there was no criminal 
intent should not cloud our analysis. Knowledge is 
not a requirement under the provision. Indeed, as 
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noted by Rosenberg J.A., at para. 15 of the major-
ity reasons of the Court of Appeal, the typical case 
is one where the parties do not intend to violate the 
criminal law and occupy relatively equal bargaining 
positions.


 Also, while legal advice will almost certainly 
be helpful, parties cannot rely on such advice to 
excuse themselves from non-compliance with the 
law. Here, advice was given on the specific inter-
est clause only, that the interest was 48 percent, and 
that advice was wrong. Neither party was advised 
by its solicitor of the scope of s. 347 of the Criminal 
Code (see appellant’s factum, at para. 5; respond-
ent’s factum, at para. 1). Contracting parties should 
consider all of the provisions in the agreement when 
determining the total interest charged.


 I would like to conclude by drawing attention 
to clause 9.1 of the accounts receivable factoring 
agreement which reflects the parties’ own intentions 
as to remedy (see tab 4 of the respondent’s record). 
Clause 9.1 reads as follows:


9.1 Severability. If any provision of this Agreement is 
deemed by a court having jurisdiction to be wholly or 
partially invalid, this Agreement shall be interpreted as if 
such provision had not been part of this Agreement, and 
so that the validity of such provision shall not affect the 
validity of the remainder of this Agreement which shall 
be construed as if this Agreement had been executed 
without such provision.


 At the hearing of the appeal in this Court, counsel 
for the appellant submitted that “this severance pro-
vision really doesn’t apply to the interest rate provi-
sion that is in effect in this case which is found in 
a separate document which was in the commitment 
letter”. Counsel conceded however that clause 9.1 
“reflects an intention that if, to the extent that a pro-
vision is tainted by illegality, it will not render the 
contract invalid, and this clause applies to the extent
that notional severance is not effected” (emphasis 
added). The underlined caveat is, of course, incom-
patible with the plain meaning of clause 9.1 and 
unsupported by the record.
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l’infraction ait été commise sciemment. De fait, 
comme l’a souligné le juge Rosenberg dans l’opinion 
majoritaire, au par. 15, en général dans les affaires 
de ce genre les parties n’entendaient pas contreve-
nir au droit criminel et ont négocié d’égale à égale.


 De plus, bien que le fait d’avoir obtenu des con-
seils juridiques sera certainement utile, les parties 
ne peuvent invoquer ces conseils pour justifier leur 
inobservation de la loi. En l’espèce, l’opinion obte-
nue ne portait que sur la clause même traitant des 
intérêts et disait que leur taux s’élevait à 48 pour 100; 
mais cette opinion était erronée. Aucune des parties 
n’a été informée de la portée de l’art. 347 du Code 
criminel (voir le par. 5 du mémoire de l’appelante 
et le par. 1 de celui de l’intimée). Les parties con-
tractantes doivent tenir compte de toutes les clauses 
de la convention lorsqu’elles calculent l’intérêt total 
demandé.


 J’aimerais conclure en m’arrêtant sur la clause 
9.1 de la convention d’affacturage, qui reflète l’in-
tention des parties en ce qui a trait à la réparation 
(voir l’onglet 4 du mémoire de l’intimée). La classe 
9.1 est ainsi rédigée :


[TRADUCTION] 9.1 Divisibilité de la convention. Si un 
tribunal compétent déclare l’une quelconque des clauses 
de la présente convention totalement ou partiellement 
invalide, cette clause est considérée comme n’ayant 
jamais fait partie de la convention, de sorte que sa vali-
dité n’a aucune incidence sur celle des autres clauses de 
la convention, laquelle est considérée comme ayant été 
signée sans la clause en question.


 Durant l’audition du pourvoi devant notre Cour, 
l’avocat de l’appelante a plaidé que [TRADUCTION] 
« cette clause de divisibilité ne s’applique pas réelle-
ment à la clause relative au taux d’intérêt en vigueur 
dans la présente affaire, que l’on trouve dans un 
document distinct dans la lettre d’engagement ». 
Toutefois, l’avocat a concédé que la clause 9.1 
[TRADUCTION] « reflète l’intention qu’une clause 
entachée d’illégalité ne rende pas le contrat invalide, 
et que cette clause s’applique dans la mesure où on
n’a pas recours à la divisibilité fictive » (je souli-
gne). La réserve soulignée dans l’extrait qui précède 
est évidemment incompatible avec le sens évident 
de la clause 9.1 et elle n’est pas étayée par le dos-
sier.
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 Quoi qu’il en soit, la lettre d’engagement men-
tionnée par l’avocat est datée du 6 mars 2000 et 
la convention d’affacturage où figure la clause 9.1 
porte l’indication qu’elle a été faite le 30 mars 2000. 
De plus, fait significatif, les lettre et convention 
susmentionnées prévoient la même redevance de
160 000 $, les mêmes frais de surveillance de 750 $
par mois et le même droit d’usage de 1 pour 100 par
mois.


 Une lettre expédiée à l’intimée par l’avocat de 
l’appelante est instructive à cet égard. Comme l’ex-
plique le juge de première instance, aux par. 4 et 5 
de ses motifs ((2001), 54 O.R. (3d) 144) :


 [TRADUCTION] Bien qu’une convention d’affactu-
rage, un billet et une convention générale de garantie 
aient été établis le — ou vers le — 30 mars 2000, les par-
ties avaient déjà convenu de ne pas s’en tenir aux clauses 
du premier document susmentionné. Le 28 mars 2000, 
l’avocat de l’intimée a écrit à celui qui représentait la 
requérante et les Dragosits :


Pour donner suite à notre conversation du 27 mars 
2000, je vous confirme de la part de ma cliente que, à 
titre d’arrangement financier avec votre cliente, l’ad-
ministration des facilités d’affacturage ne se fera pas 
strictement selon les clauses de la convention d’affac-
turage, à moins que ma cliente ne choisisse d’exercer
les droits que lui accorde cette convention. Il est prévu 
que votre cliente utilisera le montant total de ce crédit 
et paiera les intérêts, droits, commissions, frais hono-
raires et redevances énoncés dans la lettre d’engage-
ment. Veuillez prendre note que le taux d’intérêt est 
48 (pour cent) par année.


 En conséquence, l’idée d’affacturage a été écartée
et remplacée par une facilité de crédit renouvelable 
garantie par les éléments d’actif de la demanderesse, y 
compris ses comptes recevables. Chacun des Dragosits a 
signé une garantie personnelle pour la somme complète 
de 500 000 $. [Je souligne.]


 Dans ces circonstances, je ne suis pas convaincu 
que la clause 9.1 de la convention d’affacturage 
devait céder le pas à la lettre d’engagement portant 
une date antérieure. Bien que certains aspects des 
arrangements financiers fussent régis uniquement 
par la lettre d’engagement, il ressort clairement de 
la lettre expédiée par l’avocat de l’appelante que 
les modalités de la convention d’affacturage conti-
nuaient encore de s’appliquer.


 In any event, the commitment letter referred to 
by counsel is dated March 6, 2000, and the factor-
ing agreement that contains clause 9.1 indicates that 
it was executed as of March 30, 2000. And, sig-
nificantly, the commitment letter and the factoring 
agreement provide for the same royalty payment
of $160,000, the same monitoring fee of $750 per
month, and the same standby fee of 1 percent per
month.


 A letter sent from the appellant’s solicitor to the 
respondent is instructive in this regard. As the trial 
judge explains, at paras 4-5 of his reasons ((2001), 
54 O.R. (3d) 144):


 Although a factoring agreement, promissory note and 
general security agreement were executed on — or as 
of — March 30, 2000, the parties had already agreed to 
depart from the provisions of the first of these documents. 
On March 28, 2000, the respondent’s solicitor wrote to 
the solicitor acting for the applicant and the Dragosits:


Further to our conversation of March 27, 2000, I 
confirm on behalf of my client that as an economic 
accommodation to your client, the administration of 
the factoring facility will not strictly follow the pro-
visions of the factoring agreement, unless my client
elects to exercise its rights under that agreement. It is 
anticipated that your client will draw the full amount 
of the facility and pay interest, fees and royalties as 
they are set out in the commitment letter. Please note 
that the interest rate [is] 48 (per cent) per annum.


 In consequence, the concept of a factoring of receiva-
bles was put aside and replaced by a revolving credit
facility secured on the current assets of the applicant 
including its accounts receivable. Each of the Dragosits 
signed a personal guarantee for the entire $500,000. 
[Emphasis added.]


 In these circumstances, I am not persuaded that 
clause 9.1 of the factoring agreement was in any way 
overtaken by the commitment letter dated earlier. 
While certain aspects of the financial arrangement 
were governed by the commitment letter alone, it is 
apparent from the letter sent by appellant’s solicitor 
that the provisions of the factoring agreement were 
still very much alive.
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 A plain reading of the clause indicates that, 
should a term of the agreement between the par-
ties be “deemed . . . wholly or partially invalid”, the 
parties intended their agreement to be “construed as 
if this Agreement had been executed without [the 
offending] provision”. I cannot see how the wording 
of the clause can be said to anticipate — still less, to 
provide for — notional severance.


 Bearing in mind the plain meaning of clause 9.1, 
counsel’s concession as to the intention of the par-
ties and the letter sent by the appellant’s solicitor to 
the respondent on March 28, 2000 — three weeks 
after the commitment letter, on which the appel-
lant relies, was signed, I feel bound to conclude that 
the blue-pencil approach adopted by the Court of 
Appeal is entirely consistent with the parties’ own 
intentions and that notional severance is not.


 In light of this consideration, I respectfully dis-
agree with my colleague that reducing, or effec-
tively rewriting, the rate of interest to the legally 
prescribed rate of 60 percent would show more 
respect for the sanctity of the bargain between the 
parties. It appears from clause 9.1 that the parties 
turned their minds to this very issue and agreed that, 
in the event of a court declaring a provision in the 
contract invalid, the agreement shall be interpreted, 
not redrafted, as if that provision was not part of the 
contract.


 For these reasons, I would dismiss the appeal 
with costs.


 The reasons of Deschamps and Fish JJ. were 
delivered by


 Fish J. (dissenting) — With respect for the con-
trary view of Justice Arbour, I would, like Justice 
Bastarache and for the reasons that follow, dismiss 
the appeal with costs.


I


 We are concerned in this case with the civil con-
sequences of a serious violation of the criminal law 
of Canada.


 La simple lecture de la clause indique que, si 
une condition de la convention liant les parties 
était [TRADUCTION] « déclar[ée] [. . .] totalement 
ou partiellement invalide », les parties entendaient 
que la convention soit « considérée comme ayant 
été signée sans la clause [illégale] ». Je ne vois pas 
comment on pourrait affirmer que cette clause envi-
sageait le recours à la divisibilité fictive — et encore 
moins qu’elle pourvoyait à son application.


 Gardant à l’esprit le sens clair de la clause 9.1, la 
concession de l’avocat quant à l’intention des par-
ties et la lettre expédiée par l’avocat de l’appelante 
à l’intimée le 28 mars 2000 — trois semaines après 
la signature de la lettre d’engagement sur laquelle 
s’appuie l’appelante —, j’estime devoir conclure 
que la technique du trait de crayon bleu adoptée par 
la Cour d’appel est tout à fait compatible avec l’in-
tention des parties, mais que la divisibilité fictive ne 
l’est pas.


 Vu cette constatation, je ne peux me rallier à l’avis 
de ma collègue que le fait de réduire le taux stipulé 
au taux de 60 pour 100 prescrit par la loi, ou concrè-
tement de reformuler le taux d’intérêt convenu, res-
pecte davantage le caractère sacré du marché inter-
venu entre les parties. La clause 9.1 tend à indiquer 
que les parties se sont penchées sur cette question 
et ont convenu que si un tribunal déclarait invalide 
une des clauses de la convention, elles ne reformule-
raient pas celle-ci mais considéreraient plutôt que la 
clause en question n’en faisait pas partie.


 Pour ces motifs, je suis d’avis de rejeter le pour-
voi avec dépens.


 Version française des motifs des juges Deschamps 
et Fish rendus par


 Le juge Fish (dissident) — Avec égards pour 
l’opinion contraire exprimée par la juge Arbour, 
je suis d’avis, tout comme le juge Bastarache et 
pour les motifs suivants, de rejeter le pourvoi avec 
dépens.


I


 Le présent pourvoi porte sur les conséquences 
civiles d’une violation grave du droit criminel cana-
dien.
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 Aux termes de l’art. 347 du Code criminel, 
L.R.C. 1985, ch. C-46, commet une infraction cri-
minelle, quiconque impose ou accepte de percevoir 
« des intérêts à un taux criminel », lequel est défini 
comme étant un taux d’intérêt annuel qui dépasse 
60 pour 100. J’estime que nous sommes en présence 
d’une violation grave, car l’appelante a imposé 
à l’intimée un taux d’intérêt effectif supérieur à
90 pour 100.


 Je reconnais que les règles d’equity ne consti-
tuent pas une liste exhaustive de réparations toutes 
faites. À l’instar des juges majoritaires de la Cour 
d’appel, cependant, je ne crois pas qu’une répara-
tion nouvelle et originale s’imposait en l’espèce 
pour apporter une solution juste et raisonnable au 
litige. La réparation bien établie du [TRADUCTION] 
« trait de crayon bleu » (« blue-pencil »), décrite 
par mes collègues et appliquée par la Cour d’appel, 
respecte comme il se doit les conclusions de fait du 
juge de première instance et produit un résultat équi-
table, en harmonie avec les principes reconnus.


 Enfin, je souscris à l’opinion des juges majoritai-
res de la Cour d’appel selon laquelle le juge de pre-
mière instance a à tort forcé les règles d’equity recon-
nues en utilisant ce qu’il a appelé la [TRADUCTION] 
« divisibilité fictive » (« notional severance »). Dans 
d’autres circonstances, son approche originale et 
créative pourrait fort bien se révéler appropriée. Ce 
serait le cas, par exemple, lorsque l’application de 
la divisibilité fictive est nécessaire pour trancher un 
litige privé d’une manière équitable et non incompa-
tible avec les objectifs sociaux et juridiques du droit 
criminel — situation différente, à mon humble avis, 
de celle dont nous sommes ici saisis.


II


 L’appelante a consenti à l’intimée un prêt à un 
« taux criminel » au sens de l’art. 347 du Code cri-
minel. Comme je l’ai mentionné précédemment, 
selon cette disposition tout taux d’intérêt annuel 
supérieur à 60 pour 100 constitue en droit un « taux 
criminel ».


 En l’espèce, le prêt a été consenti au taux annuel 
effectif de 90,9 pour 100, soit 150 pour 100 du 
maximum autorisé par la loi.


 Section 347 of the Criminal Code, R.S.C. 1985, 
c. C-46, provides that it is a criminal offence to 
charge or agree to receive “interest at a criminal 
rate”, which is defined as interest that exceeds 
60 percent per annum. I consider the violation in 
this case to be serious because the appellant charged 
the respondent an effective interest rate of more than
90 percent.


 I recognize that the law of equity is not a closed-
end list of off-the-shelf remedies. Like the majority 
in the Court of Appeal, however, I do not believe this 
case required a new and novel prescription to ensure 
a fair and reasonable solution. The well-established 
“blue-pencil” remedy described by my colleagues 
and applied in the Court of Appeal respects the trial 
judge’s findings of fact, as it must, and achieves an 
equitable result consistent with established princi-
ple.


 Finally, I agree with the majority in the Court 
of Appeal that the trial judge erred in straining the 
recognized rules of equity by resorting to what he 
described as “notional severance”. In different cir-
cumstances, his fresh and creative approach might 
well prove appropriate. That would be so where 
notional severance is necessary to resolve a private 
dispute fairly and in a manner that is not incompat-
ible with the social and legal objectives of the crimi-
nal law — which, in my respectful view, is not the 
case here.


II


 The appellant made a commercial loan to the 
respondent at a “criminal rate” within the meaning 
of s. 347 of the Criminal Code. Pursuant to that pro-
vision, as I have mentioned, anything over 60 per-
cent per annum is, as a matter of law, a “criminal 
rate”.


 The loan in this case was made at an effective 
annual rate of 90.9 percent, or 150 percent of the 
legal maximum.
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 There were two components to the interest 
charged.


 The first provided for interest at four percent per 
month, calculated daily, payable monthly in arrears. 
Appellant’s solicitor, without intending to mislead, 
erroneously advised respondent’s solicitor “that the 
interest rate [was] 48 (per cent) per annum”. It was 
in fact 60.1 percent, a criminal rate in itself.


 The second component consisted in various 
charges that, taken together, increased the effective 
annual interest rate from 60.1 percent to 90.9 per-
cent.


 These facts are not in dispute.


 Moreover, the appellant, though it did so at the 
outset, no longer contests: (1) that the rate stipulated 
as interest was a “criminal rate” within the mean-
ing of s. 347 of the Criminal Code; and (2) that the 
additional charges I have mentioned fall within the 
definition of “interest” in s. 347. And it is common 
ground that s. 347 applies to the kind of commercial 
loan that concerns us here.


 Two defining features of the impugned loan 
agreement must therefore be borne in mind from 
the outset. First, that we are not dealing in this 
case with a contract that violates civil, commercial 
or regulatory legislation, but rather with an agree-
ment that violates the Criminal Code of Canada; 
and second, that the effective interest rate under that 
contract amounts to more than one-and-a-half times
the threshold criminal rate, and does not exceed it 
barely, slightly, or by only 0.1 percent.


 The trial judge found that the appellant did not 
intend to breach s. 347 of the Criminal Code. This 
was therefore, in his view, a case for severance of 
the illegal provisions in the contract.


 It is important to remember that only one provi-
sion of the contract was illegal in itself: the provision 
which charges interest at the criminally prohibited 


 L’intérêt à payer comportait deux éléments.


 Le premier était constitué d’intérêts au taux de 
4 pour 100 par mois, calculés quotidiennement et 
payables mensuellement à l’échéance. L’avocat 
de l’appelante a mentionné par écrit à l’avocat de 
l’intimée, erronément — mais sans intention de 
tromper —, [TRADUCTION] « que le taux d’intérêt 
[s’élevait à] 48 (pour cent) par année », alors qu’il 
s’élevait en réalité à 60,1 pour 100, un taux criminel 
en soi.


 Le deuxième élément était composé de frais 
divers qui, considérés globalement, faisaient grim-
per le taux d’intérêt annuel effectif de 60,1 pour 100 
à 90,9 pour 100.


 Ces faits ne sont pas contestés.


 De plus, bien qu’elle ait contesté ces points au 
départ, l’appelante reconnaît maintenant (1) que le 
taux d’intérêt prévu constituait un « taux criminel » 
au sens de l’art. 347 du Code criminel et (2) que les 
frais additionnels dont j’ai fait état plus tôt sont visés 
par la définition d’« intérêt » à l’art. 347. En outre, il 
est établi que l’art. 347 s’applique au genre de prêt 
commercial qui nous intéresse en l’espèce.


 Il importe donc, d’entrée de jeu, de retenir deux 
caractéristiques déterminantes du contrat de prêt. 
Premièrement, nous ne sommes pas en présence 
d’un contrat enfreignant une disposition législative 
de nature civile, commerciale ou réglementaire, 
mais plutôt d’une convention contrevenant au Code 
criminel du Canada; deuxièmement, le taux d’inté-
rêt effectif stipulé correspond à plus d’une fois et
demie le taux criminel minimal, et il ne le dépasse 
pas qu’à peine, légèrement ou de 0,1 pour 100 seu-
lement.


 Le juge du procès a conclu que l’appelante 
n’avait pas eu l’intention d’enfreindre l’art. 347 du 
Code criminel. Le retranchement des clauses illéga-
les du contrat était donc, à son avis, la solution qui 
s’imposait en l’espèce.


 Il est important de se rappeler qu’une seule des 
clauses du contrat était illégale en soi : la stipulation 
fixant l’intérêt au taux criminellement interdit de 
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60,1 pour 100. Les autres frais, qui sont également 
visés par la définition d’intérêt énoncée à l’art. 347, 
étaient mentionnés séparément dans la convention 
qui ne stipulait pas qu’ils constituaient de l’intérêt.


 Si le premier juge avait retranché la clause rela-
tive à l’intérêt et qu’il avait laissé celles visant les 
autres frais intactes, sa décision aurait respecté les 
limites de son pouvoir discrétionnaire.


 Il a toutefois refusé d’agir ainsi.


 Il a plutôt appliqué une réparation nouvelle et 
originale, qu’il a appelée « divisibilité fictive » et au 
moyen de laquelle il a reformulé la clause relative 
à l’intérêt pour obtenir, une fois les autres frais pris 
en compte, un taux cumulatif d’intérêt effectif de 
60 pour 100 — limite même passée laquelle un taux 
d’intérêt devient un taux criminel interdit par l’art. 
347 du Code.


 En Cour d’appel de l’Ontario, la majorité a 
conclu que le juge du procès avait commis une 
erreur en [TRADUCTION] « forçant » ainsi la portée 
du droit applicable pertinent. Comme l’appelante 
avait imposé à la défenderesse un taux d’intérêt cri-
minel dépassant largement la limite établie par le 
législateur, la Cour d’appel a estimé qu’il ne conve-
nait pas, en tant que principe juridique et politique 
judiciaire, de dénaturer ou d’élargir la réparation en 
equity que constitue la divisibilité pour accorder à 
l’appelante le taux d’intérêt le plus élevé qu’elle 
aurait pu obtenir si elle n’avait pas enfreint la loi.


 Gardant à l’esprit les conclusions de fait du pre-
mier juge et appliquant la méthode reconnue du trait 
de crayon bleu, la Cour d’appel a plutôt retranché 
le taux d’intérêt criminel convenu par les parties 
au titre des intérêts, et elle a permis à l’appelante 
d’obtenir paiement des frais précisés dans des clau-
ses distinctes, ce qui a eu pour effet de maintenir 
un taux d’intérêt effectif légèrement supérieur à 
30 pour 100.


 Devant notre Cour, la question déterminante 
consiste à décider si la Cour d’appel a commis une 
erreur de droit en retenant cette solution.


 Je répondrais à cette question par la négative.


rate of 60.1 percent. The other charges, included in 
the definition of interest set out in s. 347, were sepa-
rately set out in the agreement and not stipulated as 
interest.


 Had the trial judge severed the interest clause and 
left the other charges intact, his decision would have 
fallen within the bounds of his discretion.


 He declined, however, to do so.


 Instead, he applied a new and novel remedy that 
he described as “notional severance”, rewriting the 
interest clause so as to yield, when added to the 
other charges, a cumulative, effective interest rate of 
60 percent — the very threshold of the criminal rate 
prohibited by s. 347 of the Code.


 In the Court of Appeal for Ontario, the majority 
found that the trial judge had erred in “straining” 
the law in this way. The appellant had charged the 
respondent a criminal rate of interest far exceeding 
the limit established by Parliament, and the Court of 
Appeal found it inappropriate, as a matter of legal 
principle and judicial policy, to bend or extend the 
equitable remedy of severance in order to secure for 
the appellant the maximum rate of interest it could 
have recovered had it not violated the law.


 Bearing in mind the trial judge’s findings of fact 
and applying the recognized blue-pencil approach, 
the Court of Appeal instead severed the criminal 
rate agreed to by the parties as interest and permit-
ted the appellant to recover the separately stipulated 
charges, which left in place an effective interest rate 
of just over 30 percent.


 The decisive question in this Court is whether 
the Court of Appeal erred in law in concluding as it 
did.


 I would answer that question in the negative.
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III


 Without so deciding, I am prepared for present 
purposes to agree with Arbour J., at para. 5, that 
“notional severance is available as a matter of law 
as a remedy in cases arising under s. 347” of the 
Criminal Code.


 Even on that assumption, however, I would 
permit notional severance only where: (1) public 
policy does not require that the entire agreement 
be declared unenforceable; (2) severance is found 
to be warranted; and (3) severance simpliciter — 
or “blue-pencil severance” — is impracticable or 
would occasion an unjust result.


 Here, on the facts as found by the trial judge, the 
first two criteria are satisfied but the third is not: 
blue-pencil severance is both possible and fair. And, 
unlike notional severance as applied by the trial 
judge, blue-pencil severance does not do violence to 
the policy purposes of s. 347 of the Criminal Code 
or require a judicial rewriting of the interest clause 
agreed to, as such, by the parties.


 Section 347(1) of the Code provides that every-
one who


(a)  enters into an agreement or arrangement to receive 
interest at a criminal rate, or


(b)  receives a payment or partial payment of interest 
at a criminal rate,


is guilty of


(c)  an indictable offence and is liable to imprison-
ment for a term not exceeding five years, or


(d)  an offence punishable on summary conviction and 
is liable to a fine not exceeding twenty-five thousand 
dollars or to imprisonment for a term not exceeding 
six months or to both.


III


 Sans pour autant conclure en ce sens, je suis dis-
posé, pour les besoins du présent pourvoi, à me ral-
lier à l’opinion exprimée par la juge Arbour, au par. 
5, où elle dit « que les tribunaux peuvent, en droit, 
recourir à la divisibilité fictive comme réparation 
dans les litiges découlant de l’art. 347 » du Code 
criminel.


 Même en acceptant cette hypothèse, toutefois, je 
n’autoriserais l’application de la divisibilité fictive 
que dans les cas où les conditions suivantes sont réu-
nies : (1) aucune raison d’ordre public ne requiert 
que l’accord au complet soit déclaré inexécutoire; 
(2) la divisibilité est jugée justifiée; (3) la divisibilité 
pure et simple — ou [TRADUCTION] « divisibilité au 
moyen du trait de crayon bleu » — n’est pas faisable 
ou produirait un résultat injuste.


 En l’espèce, à la lumière des faits constatés par 
le juge du procès, les deux premières conditions 
sont respectées, mais la troisième ne l’est pas : la 
divisibilité au moyen du trait de crayon bleu est 
une solution à la fois possible et juste. Qui plus est, 
contrairement à la méthode de la divisibilité fictive, 
telle qu’elle a été appliquée par le juge de première 
instance, la divisibilité au moyen du trait de crayon 
bleu ne fait pas violence aux objectifs d’intérêt 
général visés par l’art. 347 du Code criminel ni ne 
requiert du tribunal qu’il réécrive la clause relative 
aux intérêts dont ont convenu, en tant que telle, les 
parties.


 Le paragraphe 347(1) du Code dispose que qui-
conque selon le cas :


a)  conclut une convention ou une entente pour perce-
voir des intérêts à un taux criminel;


b)  perçoit, même partiellement, des intérêts à un taux 
criminel,


est coupable:


c)  soit d’un acte criminel et passible d’un emprison-
nement maximal de cinq ans;


d)  soit d’une infraction punissable sur déclaration de 
culpabilité par procédure sommaire et passible d’une 
amende maximale de vingt-cinq mille dollars et d’un 
emprisonnement maximal de six mois, ou de l’une de 
ces peines.
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 L’expression « taux criminel » est définie ainsi au 
par. 347(2) :


 (2)  Les définitions qui suivent s’appliquent au présent 
article.


. . .


« taux criminel » Tout taux d’intérêt annuel effectif, 
appliqué au capital prêté et calculé conformément 
aux règles et pratiques actuarielles généralement 
admises, qui dépasse soixante pour cent.


 En contrepartie du prêt qu’elle a consenti à 
l’intimée, l’appelante a, comme je l’ai mentionné 
plus tôt, exigé en sus des intérêts désignés comme 
tels dans le contrat divers autres frais qui consti-
tuaient de l’intérêt mais étaient qualifiés autrement. 
Comme le dit la juge Arbour, il est incontestable que 
ces frais correspondent exactement à la définition du 
terme « intérêt » énoncée au par. 347(2) du Code 
criminel. Ensemble, ils majoraient de 30,8 pour 100 
le taux de 60,1 pour 100 expressément prévu par 
l’accord.


 Le juge du procès a tiré la conclusion de fait 
selon laquelle l’appelante, en exigeant de l’intimée 
un taux d’intérêt annuel effectif de 90,9 pour 100, 
n’avait pas eu l’intention d’enfreindre les dispo-
sitions de l’art. 347. Il ne faut pas mal interpréter 
sa conclusion à cet égard : l’intention d’enfreindre 
cette disposition ne constitue pas un élément essen-
tiel de l’infraction.


 En outre, il est certain que l’appelante était par-
faitement au fait du taux d’intérêt stipulé (même si 
elle ignorait peut-être sa valeur actuarielle) et elle 
était également au fait de tous les autres frais qui, en 
droit, constituent eux aussi de l’intérêt.


 Comme je l’ai dit précédemment, je suis dis-
posé à accepter, pour les besoins du présent pour-
voi, que la divisibilité fictive est une réparation 
reconnue en droit, mais je n’autoriserais son appli-
cation à l’égard des violations du droit criminel 
que dans les cas où la divisibilité est néanmoins 
justifiée en equity et où la divisibilité pure et 
simple n’est pas faisable ou produirait un résultat 
injuste.


 And s. 347(2) provides:


 (2)  In this section,


. . .


“criminal rate” means an effective annual rate of interest 
calculated in accordance with generally accepted 
actuarial practices and principles that exceeds 
sixty per cent on the credit advanced under an agree-
ment or arrangement;


 As consideration for its loan to the respondent, 
in addition to the interest stipulated as interest, the 
appellant, as already mentioned, charged various 
other amounts that constituted interest called by 
another name. As noted by Arbour J., it is undis-
puted that those charges fall squarely with the 
definition of “interest” set out in s. 347(2) of the 
Criminal Code. Together, they added 30.8 percent 
to the 60.1 percent expressly contemplated by the 
agreement.


 The trial judge found as a fact that the appel-
lant, in charging the respondent an effective inter-
est rate of 90.9 percent per annum, did not intend 
to breach the provisions of s. 347. His conclusion in 
this regard should not be misunderstood: an intent to 
breach the section is not an essential element of the 
offence.


 There is no doubt, moreover, that the appellant 
was perfectly aware of the stipulated rate of inter-
est (though perhaps not of its actuarial quantifica-
tion) and was aware of all the other charges that, as 
a matter of law, constitute interest as well.


 As I said earlier, I am prepared to assume for 
present purposes that notional severance is a remedy 
known to law, but would permit its application in 
cases involving a breach of the criminal law only 
where severance is nonetheless warranted as a 
matter of equity and severance simpliciter is imprac-
ticable or would create an unjust result.
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 The question, then, is whether this is such a 
case.


 With the greatest of respect, I am persuaded 
that it is not, essentially for the reasons set out by 
Rosenberg J.A., speaking for the majority in the 
Ontario Court of Appeal ((2002), 60 O.R. (3d) 97, 
at paras. 31-35):


 It is a criminal offence for any lender, even a com-
mercial creditor, to enter into a loan agreement provid-
ing for an effective interest rate greater than 60 per cent 
per annum. And to permit a notional severance of the 
kind ordered by the application judge is to effect a sub-
stantial innovation in the common law doctrine of sev-
erance. While the common law develops over time, it 
would be inconsistent with the aims of deterrence for the 
courts to make such a major innovation at the behest of 
those who prima facie stand in violation of the criminal 
law. As Huddart J. [now J.A.] said in Pacific National 
Developments [Ltd. v. Standard Trust Co. (1991), 53 
B.C.L.R. (2d) 158 (S.C.),] at p. 163 . . . : “It is not for the 
courts either to strain to find ways in which to avoid the 
application of the Criminal Code, or to assist those who 
strain to do so, although it is for the courts to interpret 
strictly penal provisions of statutes”.


. . .


 I agree with the British Columbia Court of Appeal in 
Terracan, supra, that a judge has discretion to apply the 
doctrine of severance to an agreement that offends the 
criminal interest rate provisions of the Code. This dis-
cretion gives rise to a spectrum of available remedies. 
Where the loan transaction resembles a traditional loan 
sharking arrangement, the court may refuse to apply the 
doctrine of severance and hold the entire loan agree-
ment unenforceable, including the obligation to repay 
the principal. While this remedy leaves the borrower 
with a windfall, this result may be justified in some 
cases by the need to denounce such usurious practices. 
See C.A.P.S. International Inc. v. Kotello, [2002] M.J. 
No. 205 [(QL)] (Q.B.). At the other end of the spectrum, 
in the case of a good faith commercial transaction where 
the equities favour the lender and severance does not 
undermine the policy of the legislation, the court may 
sever only those provisions of the loan agreement that 
put the effective interest rate over 60 per cent, leaving 
intact the borrower’s obligation to repay the principal 
and pay some interest. See e.g., Milani, supra. Closer 
to the centre of the spectrum lies a case like Terracan, 


 Il s’agit donc de décider si nous sommes en pré-
sence d’un tel cas.


 En toute déférence, je suis convaincu que non, 
essentiellement pour les raisons exprimées par le 
juge Rosenberg, au nom des juges majoritaires de la 
Cour d’appel de l’Ontario ((2002), 60 O.R. (3d) 97, 
par. 31-35) :


 [TRADUCTION] Commet une infraction criminelle 
tout prêteur, même un créancier commercial, qui conclut 
une convention de prêt prévoyant un taux d’intérêt annuel 
effectif supérieur à 60 pour 100. Et autoriser le genre de 
divisibilité fictive ordonnée par le juge de première ins-
tance constitue une innovation substantielle dans la doc-
trine de la divisibilité fictive en common law. Certes, la 
common law évolue avec le temps, mais les tribunaux 
iraient à l’encontre des objectifs de dissuasion s’ils appor-
taient une telle innovation en faveur de personnes qui, à 
première vue, ont enfreint le droit criminel. Comme l’a 
indiqué la juge Huddart [maintenant juge à la Cour d’ap-
pel] dans l’affaire Pacific National Developments [Ltd. c. 
Standard Trust Co. (1991), 53 B.C.L.R. (2d) 158 (C.S.),] 
à la p. 163 [. . .] : « Il n’appartient pas aux tribunaux de 
s’efforcer de trouver des moyens d’éviter l’application du 
Code criminel, ni d’aider ceux qui cherchent à le faire, 
quoiqu’il leur incombe d’interpréter strictement les dis-
positions législatives pénales ».


. . .


 À l’instar de la Cour d’appel de la Colombie-
Britannique dans l’arrêt Terracan, précité, j’estime que 
les juges disposent du pouvoir discrétionnaire néces-
saire pour appliquer la doctrine de la divisibilité à une 
convention qui contrevient aux dispositions du Code 
relatives au taux d’intérêt criminel. L’exercice de ce 
pouvoir discrétionnaire donne naissance à un spectre de 
réparations à la disposition des tribunaux. Lorsque le 
prêt ressemble à un arrangement classique de prêt usu-
raire, le tribunal peut refuser d’appliquer la doctrine de 
la divisibilité et déclarer l’ensemble de la convention de 
prêt inexécutoire, y compris l’obligation de rembourser 
le capital. Bien que cette réparation procure un profit 
inattendu à l’emprunteur, une telle solution peut par-
fois être justifiée par la nécessité de dénoncer de telles 
pratiques usuraires. Voir C.A.P.S. International Inc. c. 
Kotello, [2002] M.J. no 205 [(QL)] (B.R.). À l’autre 
extrémité du spectre, dans le cas d’une opération com-
merciale conclue de bonne foi, où les principes d’equity 
favorisent le prêteur et où la divisibilité ne compromet 
pas l’objectif de politique générale visé par la loi, le tri-
bunal a la faculté de retrancher uniquement les clauses 
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de la convention de prêt qui haussent le taux d’intérêt 
effectif à plus de 60 pour 100, sans toucher à l’obli-
gation de l’emprunteur de rembourser le capital et de 
payer une certaine somme au titre des intérêts. Voir, par 
exemple, l’arrêt Milani, précité. Plus près du centre du 
spectre, on trouve une affaire comme Terracan, où le tri-
bunal a retranché toutes les clauses relatives à l’intérêt 
mais a confirmé l’obligation du débiteur de rembourser 
le capital.


 Où se situe la présente affaire sur ce spectre? Le juge 
de première instance a conclu — conclusion à laquelle 
je souscris — que les principes d’equity favorisent le 
prêteur. Il ressort clairement de ses motifs que, s’il avait 
jugé qu’il n’y avait pas ouverture à la divisibilité fictive, 
il aurait retranché la clause qui exige le paiement d’inté-
rêts au taux de 4 pour 100 par mois, calculés quotidien-
nement et payables mensuellement à l’échéance. Je suis 
d’avis qu’il s’agit là de la réparation appropriée.


 En l’espèce, il existe au moins deux clauses distinc-
tes dont les origines remontent aux négociations ayant 
abouti à la convention. Comme il a été indiqué plus tôt, 
la défenderesse voulait au départ obtenir une partici-
pation dans l’entreprise de l’appelante. C’est ce qui a 
amené le paiement de redevances. L’autre clause était 
l’arrangement, plus traditionnel, concernant l’intérêt. 
À mon avis, il est possible de retrancher l’une d’elles, 
ou les deux, d’une manière qui respecte les principes 
bien établis en matière de divisibilité. La clause fixant 
à 4 pour 100 le taux d’intérêt mensuel doit être retran-
chée, parce qu’elle contrevient à l’art. 347 du Code 
criminel. Je ne vois aucune raison d’essayer de sauve-
garder cette clause simplement parce qu’elle ne dépasse 
que légèrement 60 pour 100. La défenderesse est une 
société prêteuse expérimentée. Bien qu’elle n’en ait pas 
eu l’intention, elle a induit l’appelante en erreur lorsque 
son avocat a indiqué que le taux d’intérêt n’était que 
de 48 pour 100. L’appelante n’a pas démontré que les 
droits, honoraires et autres frais, par exemple la com-
mission d’engagement et les frais de surveillance, font 
clairement partie du taux d’intérêt à percevoir et il n’y a 
donc pas lieu de les retrancher.


  Je souscris à l’analyse du juge Rosenberg et j’y 
ajouterais les considérations suivantes.


 La première se rapporte à la présumée bonne foi 
de l’appelante. Si je comprends bien, cette bonne foi 
ressortirait des éléments suivants :


(1) la conclusion du juge de première instance 
selon laquelle l’appelante n’avait pas l’inten-
tion de violer l’art. 347, en ce sens qu’elle 


where the court severed all the interest provisions but 
upheld the debtor’s obligation to repay the principal.


 Where does the present case fit on the spectrum? The 
application judge concluded, and I have accepted, that the 
equities favour the lender. His reasons make it clear that 
if he had concluded that notional severance was not avail-
able, he would have severed the provision calling for pay-
ment of an interest rate of 4 per cent per month calculated 
daily, payable monthly in arrears. I agree that this is the 
appropriate remedy.


 In this case there are at least two distinct covenants 
that can be traced back to the negotiations leading to the 
agreement. As indicated, the respondent initially wanted 
an equity interest in the appellant’s business. This is 
the source of the royalty payments. The other covenant 
was the more conventional agreement with respect to 
interest. In my view, it is possible to sever one or both 
in a manner consistent with the established principles 
respecting severance. The 4 per cent per month interest 
provision must be severed because it violates s. 347 of 
the Criminal Code. I see no justification for trying to save 
that provision simply because it only barely exceeds 60 
per cent. The respondent is an experienced commercial 
lender. It misled the appellant, albeit unintentionally, 
when its solicitor referred to the interest rate as merely 
48 per cent. The appellant has not shown that the other 
fees and charges such as the commitment fee and moni-
toring fee are clearly part of the interest rate payment and 
accordingly they should not be severed.


 I agree with Rosenberg J.A.’s analysis and would 
add these additional considerations.


 The first relates to the appellant’s purported good 
faith. As I understand it, this refers to:


(1) the trial judge’s finding that the appellant did 
not intend to breach s. 347, in the sense that the 
appellant appears not to have realized that its 
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otherwise well-understood charges violated the 
Criminal Code; and


(2)  the fact that the separate and distinct charges 
which added just over 30 percent per annum to 
the stipulated rate of interest were not known 
by the appellant to constitute interest within the 
meaning of s. 347(2) of the Code.


 I accept that neither the appellant nor the respond-
ent thought of the added charges as interest.


 On this assumption, it appears to me neither 
“artificial” nor “arbitrary” to sever the criminal rate 
of interest agreed to as interest and to leave intact 
the distinct and separate charges not agreed to as
interest, and not considered to be interest by either
party.


 This solution responds adequately to the policy 
concerns expressed by the majority in the Court of 
Appeal. Unlike notional severance, it requires no 
judicial rewriting of the interest clause agreed to as 
such by the parties. And it still leaves the appellant 
with a return of slightly more than 30 percent per 
annum.


IV


 Arbour J. concludes that the four factors set out 
by Blair J.A. in William E. Thomson Associates Inc. 
v. Carpenter (1989), 61 D.L.R. (4th) 1 (Ont. C.A.), 
favour severance in this case. I agree. That is why I 
would affirm the judgment of the Court of Appeal.


 But the more difficult question is whether these 
four factors favour notional severance as opposed to 
the established blue-pencil form of severance con-
templated by Blair J.A. in Thomson. In my respect-
ful view, they do not.


 The first consideration or factor is whether the 
purpose and policy of s. 347 of the Criminal Code 


semble ne pas s’être rendue compte que les 
frais, qui étaient par ailleurs bien compris par 
tous les intéressés, contrevenaient au Code cri-
minel;


(2) le fait que l’appelante ignorait que les frais 
distincts, qui majoraient d’un peu plus de 
30 pour 100 le taux d’intérêt annuel stipulé 
dans la convention, constituaient de l’intérêt au 
sens de ce terme au par. 347(2) du Code.


 J’accepte que ni l’appelante ni l’intimée ne con-
sidéraient les frais additionnels comme de l’intérêt.


 Suivant ce raisonnement, il ne m’apparaît ni 
« artificiel » ni « arbitraire » de retrancher le taux 
d’intérêt criminel, convenu au titre de l’intérêt, et 
de maintenir les frais distincts, non stipulés comme
de l’intérêt et non considérés comme de l’intérêt par
l’une ou l’autre des parties.


 Cette solution répond adéquatement aux consi-
dérations de politique générale mentionnées par les 
juges de la Cour d’appel. Contrairement à la divi-
sibilité fictive, cette solution n’oblige pas le tribu-
nal à réécrire la clause relative aux intérêts dont ont 
expressément convenu les parties. Elle permet éga-
lement à l’appelante d’obtenir un rendement légère-
ment supérieur à 30 pour 100 par année.


IV


 La juge Arbour a conclu que les quatre facteurs 
énumérés par le juge Blair dans l’arrêt William E. 
Thomson Associates Inc. c. Carpenter (1989), 61 
D.L.R. (4th) 1 (C.A. Ont.), militent en faveur de 
la divisibilité en l’espèce. Je partage cette opinion. 
Voilà pourquoi je confirmerais l’arrêt de la Cour 
d’appel.


 Toutefois, il reste encore la question plus dif-
ficile de savoir si ces quatre facteurs militent en 
faveur de l’application de la divisibilité fictive plutôt
que de la technique de divisibilité au moyen du trait 
de crayon bleu envisagée par le juge Blair dans l’ar-
rêt Thomson. En toute déférence, je répondrais à 
cette question par la négative.


 Le premier élément ou facteur consiste à se 
demander si l’objectif et la politique générale visés 
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par l’art. 347 du Code criminel seraient mieux servis 
par la divisibilité pure et simple ou par la divisibi-
lité fictive.


 Pour étayer sa conclusion sur ce volet, la juge 
Arbour cite, au par. 43, un article dans lequel le 
professeur Ziegel explique ses réserves à l’égard de 
l’art. 347 (J. S. Ziegel, « Bill C-44 : Repeal of the 
Small Loans Act and Enactment of a New Usury 
Law » (1981), 59 R. du B. can. 188). Sur la question 
qui nous intéresse en l’espèce, toutefois, le profes-
seur Ziegel dit ceci dans un autre article :


 [TRADUCTION] En ce qui concerne les intérêts, il est 
évident que le prêteur ne peut obtenir paiement de la 
partie qui excède 60%. Peut-il toutefois obtenir 60%? 
À mon avis, il faut répondre par la négative, et ce pour 
deux raisons. Premièrement, il est peu probable que le 
contrat prévoit une distinction entre les deux éléments de 
l’intérêt. En conséquence, l’application de la théorie de la 
divisibilité ne repose sur aucune assise. Deuxièmement, 
la divisibilité pourrait nuire à la politique générale visée
par l’art. 305.1 [maintenant l’art. 347] (même si certains,
dont l’auteur, estiment qu’il s’agit d’une mauvaise politi-
que) et pourrait inciter les prêteurs à prendre des risques
calculés, étant certains qu’ils ne perdraient que la partie
des intérêts excédant 60%. [Je souligne.]


(J. S. Ziegel, « The Usury Provisions in the Criminal 
Code : The Chickens Come Home to Roost » 
(1986), 11 Rev. can. dr. comm. 233, p. 242)


 La première raison donnée par le professeur 
Ziegel n’a qu’une application restreinte en l’espèce, 
puisque les parties ont effectivement distingué les 
deux éléments du taux d’intérêt illégal. En outre, la 
distinction repose sur des motifs valables : le pre-
mier élément — dont ont convenu les parties en tant 
qu’intérêt — excède lui-même légèrement la limite 
prévue, alors que le second n’était pas considéré par 
les parties comme faisant partie du taux d’intérêt, 
bien que l’art. 347 lui donne cet effet.


 La deuxième raison donnée par le professeur 
Ziegel, à laquelle je souscris, milite clairement en
faveur de la divisibilité au moyen du trait de crayon
bleu (« blue-pencil severance ») — la solution rete-
nue par les juges majoritaires de la Cour d’appel — 
et contre la « divisibilité fictive », la solution qu’a 
appliquée le juge du procès en accordant à l’appe-
lante des intérêts frôlant le taux criminel.


would be better served by severance simpliciter or 
by notional severance.


 In support of her conclusion, on this branch of the 
matter, Arbour J. cites at para. 43, an article in which 
Professor Ziegel explains his objections to s. 347 
(J. S. Ziegel, “Bill C-44: Repeal of the Small Loans 
Act and Enactment of a New Usury Law” (1981), 
59 Can. Bar Rev. 188). On the issue that concerns 
us here, however, Professor Ziegel elsewhere 
states:


 So far as the interest component is concerned, obvi-
ously the lender cannot recover that part of it which 
exceeds 60%. But can he recover the first 60%? In my 
view, the answer should be no, and this on two grounds. 
First, it is unlikely that the contract itself will distinguish 
between the two interest components. There is therefore 
no basis on which to apply the doctrine of severance. 
The second reason is that severance would undermine
the policy of s. 305.1 [now s. 347] (even if one believes,
as the writer does, that it is a bad policy) and encourage
lenders to run calculated risks, secure in the knowledge
that they would only lose that part of the interest which
exceeds 60%. [Emphasis added.]


(J. S. Ziegel, “The Usury Provisions in the Criminal 
Code: The Chickens Come Home to Roost” (1986), 
11 Can. Bus. L.J. 233, at p. 242)


 Professor Ziegel’s first reason is of limited 
application here, since the parties did distinguish 
between the two components of the illegal interest 
rate. Moreover, there is a sound basis for distin-
guishing between them: the first, agreed to by the 
parties as interest, itself exceeds the limit, albeit nar-
rowly, while the second was not considered by the 
parties to be part of the interest rate, though s. 347 
gives it that effect.


 Professor Ziegel’s second reason, which I share, 
clearly militates in favour of blue-pencil severance, 
the solution adopted by the majority in the Court of 
Appeal, and against “notional severance”, which the 
trial judge applied in awarding the appellant interest 
at the threshold of the criminal rate.
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 I agree with Arbour J. that the second considera-
tion — whether the parties entered into the agree-
ment for an illegal purpose or with an evil inten-
tion — in this case favours a flexible remedy. That 
objective, however, is satisfied by severing the inter-
est clause and leaving the other charges intact, since 
this requires the respondent to pay, and allows the 
appellant to receive, an effective interest rate of 
more than 30 percent on the commercial loan that 
was the object of their agreement.


 This remedy certainly differs from — but is no 
less “flexible” — than the remedy conceived by the 
trial judge.


 Had there been only an effective interest rate of 
60.1 percent — and not a cumulative effective rate 
of 90.9 percent — it might have been desirable, I 
concede, not to sever the interest clause entirely. But 
that was not the case here.


 The third consideration relates to the relative bar-
gaining positions of the parties and their conduct in 
reaching the agreement.


 In this regard, it is true that the respondent had 
the advice of a solicitor and does not appear to 
have been a naive or inexperienced victim of mis-
understanding. But a commercial borrower who 
agrees, for lack of an alternative source of financ-
ing, to pay an effective interest rate of 90.9 percent 
per annum — many times the normal commercial 
rate — and to provide personal guarantees for the 
loan, can hardly be said to have bargaining power 
equal to that of the lender.


 I turn now to the fourth consideration, relating 
to the potential for unjust enrichment or, in the 
words of Arbour J., an “unjustified windfall” (para. 
42).


 Unlike Arbour J., I do not consider that the 
respondent can be said to be unjustly enriched if 
it is relieved by a court of law of its contractual 


 À l’instar de la juge Arbour, j’estime que la 
deuxième considération — la question de savoir si 
les parties ont conclu une convention dans un but 
illégal ou dans une intention malveillante — milite 
en l’espèce en faveur de l’application d’une répara-
tion souple. Toutefois, il est possible d’atteindre ce 
but en retranchant la clause relative à l’intérêt et en 
laissant intactes celles concernant les autres frais, 
puisque cette solution permet à l’appelante de per-
cevoir, tout en obligeant l’intimée à payer, un taux 
d’intérêt effectif supérieur à 30 pour 100 à l’égard 
du prêt commercial qui était l’objet de l’accord entre 
les parties.


 Certes, cette réparation est différente — bien 
qu’elle soit tout aussi « souple » — que celle conçue 
par le juge du procès.


 Si on avait été en présence d’un taux d’intérêt 
effectif de 60,1 pour 100 seulement, et non d’un 
taux d’intérêt effectif cumulatif de 90,9 pour 100, 
il aurait pu être souhaitable, je l’admets, de ne pas 
retrancher en entier la clause relative à l’intérêt. 
Mais ce n’était pas le cas en l’espèce.


 La troisième considération concerne le pouvoir 
de négociation relatif des parties et leur conduite au 
cours des négociations.


 Sur ce point, il est vrai que l’intimée a obtenu 
les conseils d’un avocat et ne semble pas être la 
victime naïve ou inexpérimentée d’un malentendu. 
Néanmoins, il est difficile d’affirmer que l’emprun-
teur commercial qui, en l’absence d’autres sources 
de financement, accepte de payer un taux d’intérêt 
annuel effectif de 90,9 pour 100 — taux bien des 
fois supérieur au taux commercial normal —, et de 
fournir des garanties personnelles à l’égard de l’em-
prunt, a un pouvoir de négociation équivalent à celui 
du prêteur.


 Je vais maintenant examiner la quatrième con-
sidération, qui concerne la possibilité d’enrichisse-
ment injuste ou, pour reprendre les mots de la juge 
Arbour, d’un « profit injustifié » (par. 42).


 Contrairement à la juge Arbour, je ne crois pas 
qu’il soit possible de dire que l’intimée s’enrichit 
injustement parce que le tribunal la dégage de son 
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engagement contractuel de payer un taux d’intérêt 
criminel si, comme en l’espèce, il l’oblige en même 
temps à payer un taux d’intérêt annuel effectif supé-
rieur à 30 pour 100 et à rembourser le capital — en 
entier.


 Bref, il me semble que, examinées individuel-
lement et appréciées globalement, les quatre con-
sidérations énoncées par le juge Blair dans l’arrêt 
Thomson, précité, militent en l’espèce en faveur de 
la réparation appliquée par la Cour d’appel et contre 
celle retenue par le juge de première instance.


 Je partage donc l’opinion de la Cour d’appel 
selon laquelle le premier juge a commis une erreur 
en remplaçant le taux d’intérêt criminel demandé 
par l’appelante à l’intimée par le taux le plus élevé 
que l’appelante aurait par ailleurs pu exiger.


 De plus, tout comme la Cour d’appel, je ne peux 
trouver dans les règles d’equity reconnues aucun 
fondement autorisant le juge de première instance 
à réécrire de la sorte la clause illégale relative aux 
intérêts dont ont convenu les parties. Cette clause 
aurait simplement dû être biffée au moyen de la 
méthode reconnue du trait de crayon bleu.


 La décision du juge du procès a eu pour effet 
de forcer indûment les principes d’equity et d’en-
voyer un message inapproprié à ceux qui prêtent 
de l’argent à un taux interdit par le droit criminel 
à des emprunteurs « consentants », qui ne peuvent 
emprunter auprès de personne d’autre.


 Il ne faudrait pas laisser croire aux prêteurs que, 
même si leurs arrangements illégaux sont contrôlés 
par les tribunaux, ils pourront néanmoins obtenir 
le taux le plus élevé qu’ils auraient pu légalement 
imposer — et éviter en conséquence tout désavan-
tage financier susceptible de découler de leur con-
travention à l’art. 347 du Code criminel.


V


 Comme je l’ai dit au départ, j’ai tenu pour acquis 
en l’espèce le bien-fondé de la prémisse de la juge 
Arbour selon laquelle « les tribunaux peuvent, en 
droit, recourir à la divisibilité fictive comme répa-
ration dans les litiges découlant de l’art. 347 » du 
Code criminel.


undertaking to pay a criminal rate of interest where, 
as here, it is required at the same time to pay an 
effective annual rate of more than 30 percent and to 
repay the principal as well — in full.


 In short, it appears to me that all four considera-
tions identified by Blair J.A. in Thomson, supra, 
examined individually and weighed together, mili-
tate here in favour of the remedy applied by the 
Court of Appeal and against the remedy adopted by 
the trial judge.


 Accordingly, I agree with the Court of Appeal 
that the trial judge erred in substituting for the crim-
inal rate of interest charged by the appellant to the 
respondent the highest rate the appellant could oth-
erwise have charged.


 And, like the Court of Appeal, I see no basis in 
the established rules of equity that would permit 
the trial judge to rewrite the illegal interest clause 
agreed to by the parties in this way. It should simply 
have been struck out on the accepted blue-pencil 
approach.


 The effect of the trial judge’s decision was to 
stretch the principles of equity in an inappropriate 
way and to send the wrong message to those who 
lend money at a criminally prohibited rate to “will-
ing” borrowers who cannot otherwise obtain a loan.


 They should not be encouraged to believe that 
if their illegal arrangement is subjected to judicial 
scrutiny, they will nonetheless recover the highest 
rate they could legally have charged — and thus 
suffer no pecuniary disadvantage for having vio-
lated s. 347 of the Criminal Code.


V


 As mentioned at the outset, I have assumed for 
the purposes of this appeal the correctness of Arbour 
J.’s premise that “notional severance is available as 
a matter of law as a remedy in cases arising under s. 
347” of the Criminal Code.
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  On this assumption, I would apply notional sev-
erance to cases involving a breach of the Criminal 
Code only where severance does no violence to 
public policy interests, is found to be warranted 
as a matter of equity, and severance simpliciter is 
impracticable or, though possible, would create an 
unjust result.


 For all of these reasons and, to the extent that 
they are not incompatible, the reasons of Bastarache 
J., I would dismiss the appeal with costs.


 Appeal allowed with costs, Bastarache, 
Deschamps and Fish JJ. dissenting.


 Solicitors for the appellant: Fraser Milner 
Casgrain, Toronto.


 Solicitors for the respondent: Ackerman Law 
Office, Toronto.


 Conformément à cette hypothèse, j’appliquerais 
la divisibilité fictive aux seuls cas de violation du 
Code criminel où cette méthode ne fait pas violence 
à des considérations d’ordre public, où elle est jus-
tifiée par les principes d’equity et où la divisibilité 
pure et simple est irréalisable ou, bien que réalisa-
ble, produirait un résultat injuste.


 Pour tous ces motifs et, dans la mesure où ils 
ne sont pas incompatibles, pour ceux exposés par 
le juge Bastarache, je rejetterais le pourvoi avec 
dépens.


 Pourvoi accueilli avec dépens, les juges 
Bastarache, Deschamps et Fish sont dissidents.


 Procureurs de l’appelante : Fraser Milner 
Casgrain, Toronto.


 Procureurs de l’intimée : Ackerman Law Office, 
Toronto.
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tion may be invoked to resolve ambiguity or to render 
unreasonable restriction reasonable.


 Employment law — Fiduciary and equitable obli-
gations — Employee leaving his employment in insur-
ance agency to work for another agency as insurance 
salesman — Former employer alleging that employee 
breached fiduciary duty not to use confidential infor-
mation and solicit its clients — Whether employee owed 
former employer fiduciary and equitable obligations.


 In 1987, S sold his insurance agency to KRG. KRG 
renamed the agency KRG Western and in 1991, sold 
the agency to another party. S was employed by KRG 
Western from 1987 to 2001 pursuant to a series of 
employment contracts. Each employment contract con-
tained a similarly worded restrictive covenant in which S 
agreed that for three years after leaving his employment 
for any reason other than termination without cause, he 
will not be employed in the business of insurance bro-
kerage within the “Metropolitan City of Vancouver”. 
In January 2001, S began working as an insurance 
salesman for another agency in Richmond, B.C. KRG 
Western commenced an action to enforce the restrictive 
covenant. It also claimed that S had breached fiduci-
ary and equitable obligations. The trial judge dismissed 
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 Contrats — Contrats de travail — Clauses restric-
tives — Portée géographique d’une clause restrictive 
ambiguë — Peut-on utiliser les théories de la divisibilité 
fictive ou de la rectification pour dissiper l’ambiguïté 
ou pour faire en sorte qu’une restriction déraisonnable 
devienne raisonnable?


 Droit de l’emploi — Obligations fiduciales et en 
equity — Employé quittant son emploi dans une agence 
d’assurances pour travailler comme vendeur d’assu-
rance dans une autre agence — Allégation par l’ancien 
employeur d’un manquement par l’employé à son obli-
gation fiduciale de ne pas utiliser de renseignements 
confidentiels ni solliciter ses clients — L’employé avait-il 
des obligations fiduciales et en equity envers son ancien 
employeur?


 En 1987, S a vendu son agence d’assurances à KRG. 
KRG a rebaptisé l’agence KRG Western et l’a vendue 
à un tiers en 1991. S a travaillé pour KRG Western de 
1987 à 2001 en vertu d’une série de contrats de travail. 
Chaque contrat de travail contenait une clause restric-
tive formulée en des termes similaires dans laquelle S 
s’engageait à ne pas travailler dans une entreprise de 
courtage d’assurance dans « l’agglomération de la ville 
de Vancouver » pendant les trois années suivant son 
départ pour quelque raison que ce soit, sauf un congé-
diement non motivé. En janvier 2001, S a commencé à 
travailler comme vendeur d’assurance dans une autre 
agence à Richmond, C.-B. KRG Western a intenté une 
action pour réclamer l’application de la clause res-
trictive. Elle soutenait aussi que S avait manqué à ses 
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the action, finding that the term “Metropolitan City of 
Vancouver” in the restrictive covenant is neither clear, 
certain nor reasonable. He also found that S owed no 
fiduciary duty to KRG Western. The Court of Appeal 
set aside the decision. While the court found that there 
was no fiduciary duty, it held that the restrictive cov-
enant was enforceable. The court agreed that the term 
“Metropolitan City of Vancouver” is ambiguous; how-
ever, it applied the doctrine of notional severance and 
held that the term means the “City of Vancouver, the 
University of British Columbia Endowment Lands, 
Richmond and Burnaby”.


 Held: The appeal should be allowed.


 The Court of Appeal erred when it substituted the 
phrase “City of Vancouver, the University of British 
Columbia Endowment Lands, Richmond and Burnaby” 
for the “Metropolitan City of Vancouver”. The term 
“Metropolitan City of Vancouver” was uncertain and 
ambiguous. Nothing demonstrates a mutual under-
standing of the parties at the time they entered into the 
contract as to what geographic area the restrictive cov-
enant covered and it was inappropriate for the Court of 
Appeal to re-write the covenant. In this case, neither 
blue-pencil severance nor rectification can be applied 
to re-write the restrictive covenant. Notional severance 
cannot be applied to a restrictive covenant. Also, the 
findings that S was not a fiduciary and did not abuse 
confidential information belonging to KRG Western are 
not pure questions of law. These findings were based on 
evidence at trial and must stand in the absence of any 
palpable and overriding error by the trial judge. [2] [13] 
[58]


 Restrictive covenants generally are restraints of 
trade and contrary to public policy. Freedom to con-
tract, however, requires an exception for reasonable 
restrictive covenants. Normally, the reasonableness of a 
covenant will be determined by its geographic and tem-
poral scope as well as the extent of the activity sought 
to be prohibited. Reasonableness cannot be determined 
if a covenant is ambiguous in the sense that what is pro-
hibited is not clear as to activity, time, or geography. 
An ambiguous restrictive covenant is by definition, 
prima facie unreasonable and unenforceable. The onus 
is on the party seeking to enforce the restrictive cov-
enant to show that it is reasonable and a party seek-
ing to enforce an ambiguous covenant will be unable 


obligations fiduciales et en equity. Le juge de première 
instance a rejeté l’action, ayant conclu que l’expression 
« l’agglomération de la ville de Vancouver » employée 
dans la clause restrictive n’était ni claire, ni précise, ni 
raisonnable. Il a aussi conclu que S n’avait aucune obli-
gation fiduciale envers KRG Western. La Cour d’appel 
a infirmé cette décision. Elle a conclu qu’il n’existait 
pas d’obligation fiduciale, mais que la clause restric-
tive était applicable. La cour estimait que l’expression 
« l’agglomération de la ville de Vancouver » était ambi-
guë; elle a toutefois appliqué la théorie de la divisibi-
lité fictive pour l’interpréter comme englobant « la 
ville de Vancouver, la dotation foncière universitaire de 
l’Université de la Colombie-Britannique, Richmond et 
Burnaby ».


 Arrêt : Le pourvoi est accueilli.


 La Cour d’appel a eu tort de remplacer « l’agglo-
mération de la ville de Vancouver » par « la ville de 
Vancouver, la dotation foncière universitaire de l’Uni-
versité de la Colombie-Britannique, Richmond et 
Burnaby ». L’expression « l’agglomération de la ville de 
Vancouver » était imprécise et déraisonnable. Rien ne 
révèle que les parties s’étaient entendues sur la portée 
géographique de la clause restrictive lors de la conclu-
sion du contrat et la Cour d’appel ne pouvait pas récrire 
la clause. En l’espèce, ni la technique du trait de crayon 
bleu, ni la théorie de la rectification ne peuvent être 
appliquées pour récrire la clause restrictive. La théorie 
de la divisibilité fictive ne peut pas être appliquée à une 
clause restrictive. En outre, les conclusions que S n’avait 
pas d’obligations fiduciales et n’a pas utilisé de rensei-
gnements confidentiels appartenant à la société KRG 
Western de façon irrégulière ne constituaient pas de 
pures questions de droit. Ces conclusions s’appuyaient 
sur la preuve présentée au procès et doivent être confir-
mées en l’absence d’une erreur manifeste et domi-
nante de la part du juge de première instance. [2] [13]  
[58]


 En général, les clauses restrictives constituent des 
restrictions au commerce et sont contraires à l’inté-
rêt public. La liberté contractuelle exige toutefois que 
les clauses restrictives raisonnables fassent exception. 
Normalement, le caractère raisonnable d’une clause 
restrictive est apprécié en regard de sa portée géogra-
phique et de sa durée, ainsi que de l’ampleur des acti-
vités interdites. Lorsqu’une clause est ambiguë, en 
ce sens que l’interdiction n’est pas clairement définie 
quant à sa durée, à sa portée géographique ou à l’acti-
vité interdite, il est impossible d’en apprécier le carac-
tère raisonnable. Une clause restrictive ambiguë est par 
définition déraisonnable et inapplicable à première vue. 
C’est à la partie qui réclame l’application d’une clause 
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to demonstrate reasonableness. Restrictive covenants 
in employment contracts are scrutinized more rigor-
ously than restrictive covenants in a sale of a business 
because there is often an imbalance in power between 
employees and employers and because a sale of a busi-
ness often involves a payment for goodwill whereas no 
similar payment is made to an employee leaving his or 
her employment. In this case, the restrictive covenant 
arises in an employment contract and attracts the higher 
standard of scrutiny. [15-17] [21-23] [25-27] [43]


 Notional severance, reading down a contractual pro-
vision so as to make it legal and enforceable, is not an 
appropriate mechanism to cure a defective restrictive 
covenant. Notional severance may be available where 
an objective bright line test exists to distinguish what 
is legal from what is not. There is no objective bright-
line test for reasonableness and applying notional sev-
erance simply amounts to a court rewriting a covenant 
in a manner that it subjectively considers reasonable. 
Employers should not be invited to draft overly broad 
restrictive covenants with the prospect that the court 
will sever the unreasonable parts or read down the 
covenant to what the courts consider reasonable. This 
would change the risks assumed by the parties and 
inappropriately increase the risk that an employee will 
be forced to abide by an unreasonable covenant. The 
Court of Appeal should not have attempted to resolve 
the ambiguity in this case by reading down the restric-
tive covenant according to its own notion of reasona-
bleness and what it thought that the parties might have 
intended. [2] [31] [33] [39] [41] [47]


 Blue-pencil severance, removing part of a contrac-
tual provision, may be resorted to sparingly and only in 
cases where the part being removed is clearly severable, 
trivial and not part of the main purport of the restric-
tive covenant. Blue-pencil severance cannot be applied 
to remove the word “Metropolitan” from the restrictive 
covenant in this case because it is not merely a triv-
ial part of the covenant agreed to by the parties. There 
is no evidence that the parties unquestioningly would 
have agreed to remove the word “Metropolitan” without 
varying any other terms of the contract or otherwise 
changing the bargain. [2] [36] [50]


restrictive qu’il incombe de démontrer qu’elle est rai-
sonnable, ce que la partie qui invoque une clause ambi-
guë est dans l’impossibilité de démontrer. Les clauses 
restrictives contenues dans les contrats de travail font 
l’objet d’un examen plus minutieux que celles qui figu-
rent dans les contrats de vente d’une entreprise parce 
qu’il y a souvent inégalité de pouvoir entre employeur 
et employé et parce que la vente d’une entreprise com-
porte souvent un paiement pour l’achalandage, alors 
que l’employé qui quitte son emploi ne reçoit aucun 
paiement à ce titre. En l’espèce, la clause restrictive 
figure dans un contrat de travail et doit être examinée 
selon le critère plus rigoureux. [15-17] [21-23] [25-27]  
[43]


 Il n’est pas possible de recourir à la divisibilité fic-
tive, d’attribuer une interprétation atténuée à une dis-
position contractuelle de façon à la rendre légale et 
applicable, pour remédier aux lacunes d’une clause 
restrictive. La divisibilité fictive peut entrer en jeu 
lorsqu’il existe un critère de démarcation nette entre 
la légalité et l’illégalité. Il n’existe pas de critère de 
démarcation nette pour l’appréciation du caractère rai-
sonnable et appliquer la théorie de la divisibilité fic-
tive équivaut à récrire la clause selon ce que le tribunal 
estime raisonnable d’un point de vue subjectif. Les 
employeurs ne doivent pas être incités à rédiger des 
clauses restrictives d’une portée démesurée en s’atten-
dant à ce que les tribunaux en retranchent les éléments 
déraisonnables ou en donnent une interprétation atté-
nuée selon ce qu’ils jugent raisonnable. Cela modifie-
rait les risques assumés par les parties et accroîtrait 
indûment le risque que l’employé soit contraint de 
consentir à une clause déraisonnable. La Cour d’appel 
n’aurait pas dû tenter de dissiper l’ambiguïté en don-
nant une interprétation atténuée de la clause restrictive 
selon ce qu’elle jugeait raisonnable et sa perception de 
l’intention possible des parties. [2] [31] [33] [39] [41]  
[47]


 La technique du trait de crayon bleu, la suppression 
d’une partie d’une disposition contractuelle, devrait 
être appliquée avec parcimonie et uniquement dans les 
cas où la partie retranchée peut clairement être sépa-
rée du reste de la clause, est dénuée d’importance et 
ne fait pas partie de l’objet principal de la clause res-
trictive. On ne peut avoir recours à cette technique en 
l’espèce pour retrancher les mots « l’agglomération de » 
dans la clause restrictive parce que cette partie de la 
clause dont les parties ont convenu n’est pas dénuée 
d’importance. Rien ne démontre que les parties se 
seraient incontestablement entendues pour les suppri-
mer sans changer quoi que ce soit aux autres clauses 
du contrat ni modifier autrement le marché. [2] [36]  
[50]
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 Rectification cannot be invoked to resolve the ambi-
guity in this case. Rectification is used to restore what 
the parties’ agreement actually was, were it not for the 
error in the written agreement. Here, there is no indica-
tion that the parties agreed on something and then mis-
takenly included something else in the written contract. 
Rather, they used an ambiguous term in the contract. 
KRG Western can point to no prior agreement, writ-
ten or oral, that explains the term “Metropolitan City of 
Vancouver”. [3] [57]
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 Il n’est pas possible d’invoquer la rectification pour 
dissiper l’ambiguïté en l’espèce. La rectification sert 
à rétablir l’entente véritablement conclue par les par-
ties, n’eût été l’erreur commise dans l’entente écrite. 
Ici, rien ne permet de croire que les parties auraient 
convenu d’une chose, puis inscrit par erreur quelque 
chose d’autre dans le contrat. Elles ont plutôt utilisé une 
expression ambiguë dans le contrat écrit. KRG Western 
ne peut faire valoir aucune entente préalable, écrite ou 
verbale, qui expliquerait l’expression « l’agglomération 
de la ville de Vancouver ». [3] [57]
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Lorsont (1869), L.R. 9 Eq. 345; Elsley c. J. G. Collins 
Insurance Agencies Ltd., [1978] 2 R.C.S. 916; Burgess c. 
Industrial Frictions & Supply Co. (1987), 12 B.C.L.R. 
(2d) 85; Mason c. Provident Clothing and Supply Co., 
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 POURVOI contre un arrêt de la Cour d’appel 
de la Colombie-Britannique (les juges Huddart, 
Thackray et Chiasson), 2007 BCCA 79, 236 
B.C.A.C. 116, 390 W.A.C. 116, 64 B.C.L.R. (4th) 
125, 25 B.L.R. (4th) 193, 45 C.C.L.I. (4th) 163, 
[2007] B.C.J. No. 261 (QL), 2007 CarswellBC 276, 
qui a infirmé une décision du juge Parrett, 2005 
BCSC 1611, 12 B.L.R. (4th) 90, 30 C.C.L.I. (4th) 
187, [2005] B.C.J. No. 2506 (QL), 2005 CarswellBC 
2758. Pourvoi accueilli.


 Neo J. Tuytel et Valerie S. Dixon, pour l’appe-
lant.


 Frank G. Potts et Timothy J. Delaney, pour l’in-
timée.
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 The judgment of the Court was delivered by


Rothstein J. —


I. Introduction


[1] The central issue in this appeal is whether, 
in an employment contract, the doctrine of sev-
erance may be invoked to resolve an ambiguous 
term in a restrictive covenant or render an unrea-
sonable restriction in the covenant reasonable. The 
issue arises because the term “Metropolitan City 
of Vancouver” in the restrictive covenant contained 
in the contract between the parties has no legally 
defined meaning and is therefore ambiguous.


[2] Severance, when permitted, appears to take 
two forms. “Notional” severance involves reading 
down a contractual provision so as to make it legal 
and enforceable. “Blue-pencil” severance consists 
of removing part of a contractual provision. For 
reasons I set out below, notional severance is not an 
appropriate mechanism to cure a defective restric-
tive covenant. As for blue-pencil severance, it may 
only be resorted to in rare cases where the part 
being removed is trivial, and not part of the main 
purport of the restrictive covenant. These circum-
stances are not present in this case and hence the 
ambiguity cannot be cured by severing the word 
“Metropolitan”.


[3] A secondary issue is whether rectification 
may be invoked to resolve the ambiguity. In my 
opinion, it cannot. There is no indication that the 
parties agreed on something and then mistakenly 
included something else in the written contract. 
The doctrine of rectification cannot be invoked to 
rewrite the bargain between the parties.


 Version française du jugement de la Cour rendu 
par


Le Juge Rothstein —


I. Introduction


[1] La question qui est au cœur du présent pour-
voi est celle de savoir si, dans le contexte d’un 
contrat de travail, il est possible d’invoquer la théo-
rie de la divisibilité pour dissiper l’ambiguïté d’un 
terme dans une clause restrictive ou pour faire en 
sorte qu’une restriction déraisonnable y figurant 
devienne raisonnable. Cette question se pose en 
raison de l’ambiguïté de l’expression « Metropolitan 
City of Vancouver » (« l’agglomération de la ville 
de Vancouver ») utilisée dans la clause restrictive 
du contrat signé par les parties, mais dont le sens 
n’est pas défini en droit.


[2] Le recours à la divisibilité, lorsqu’il est 
permis, peut prendre deux formes. La « divisibi-
lité fictive » permet d’attribuer une interprétation 
atténuée à une disposition contractuelle de façon 
à la rendre légale et applicable. La divisibilité pure 
et simple — ou « technique du trait de crayon 
bleu » — permet de supprimer une partie d’une dis-
position contractuelle. Pour les motifs exposés ci-
après, il n’est pas possible de recourir à la divisibi-
lité fictive pour remédier aux lacunes d’une clause 
restrictive. Quant à la divisibilité pure et simple, on 
ne peut y avoir recours que dans les rares cas où 
la partie supprimée est dénuée d’importance et ne 
fait pas partie de l’objet principal de la disposition. 
Ces conditions ne sont pas réunies en l’espèce. Par 
conséquent, il n’est pas possible de dissiper l’am-
biguïté en supprimant les mots « l’agglomération 
de » (« Metropolitan »).


[3] La question secondaire de savoir s’il est pos-
sible d’invoquer la rectification pour dissiper l’am-
biguïté a aussi été soulevée. À mon avis, cela n’est 
pas possible. Rien n’indique que les parties auraient 
convenu d’une stipulation, puis auraient par erreur 
consigné une stipulation différente dans le contrat 
écrit. La théorie de la rectification ne peut pas être 
utilisée pour récrire le marché conclu par les par-
ties.
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II. Facts


[4] On December 31, 1987, Morley Shafron sold 
the shares he owned in his own insurance agency 
business, Morley Shafron Agencies Ltd. (“MSA”), 
to KRG Insurance Brokers Inc. for a total consid-
eration of $700,000. The name of his business was 
changed from MSA to KRG Insurance Brokers 
(Western) Inc. (“KRG Western”) following the sale. 
Shafron continued to be employed in the business.


[5] While there were a number of agreements 
between various parties over a period of some 12 
years, it is not necessary to refer to all of them. I refer 
only to those relevant to the issues in this appeal. In 
early 1988, Shafron entered into a contract contain-
ing a non-competition clause with KRG Insurance 
Brokers Inc. and KRG Management Inc. (the owner 
of KRG Insurance Brokers Inc.). That contract con-
tained the following terms, among others:


Employment of Shafron


3. The Corporation [KRG Management Inc.] agrees that 
it shall cause KRG Insurance [KRG Insurance Brokers 
Inc.] or MSA to engage and to continue to engage 
Shafron for the term of this agreement [until January 1, 
1991] to provide to the Corporation in the Province of 
British Columbia such managerial and insurance broker-
age services as may be required or reasonably requested 
by KRG Insurance including, but without limiting the 
generality of the foregoing;


. . .


Non-Competition


12. Shafron agrees that, upon his leaving the employ-
ment of MSA or KRG Insurance for any reason save and 
except for termination by KRG Insurance without cause, 
he shall not for a period of three (3) years thereafter, 
directly or indirectly, carry on, be employed in, or be 
interested in or permit his name to be used in connec-
tion with the business of insurance brokerage which is 
carried on within the metropolitan City of Vancouver. 
[Emphasis added.]


[6] On February 28, 1991, Shafron entered into a 
further employment contract with KRG Western, 


II. Les faits


[4] Le 31 décembre 1987, Morley Shafron a vendu 
ses actions dans l’agence d’assurance dont il était pro-
priétaire, Morley Shafron Agencies Ltd. (« MSA »), 
à KRG Insurance Brokers Inc. moyennant une 
contrepartie totale de 700 000 $. Après la vente, son 
entreprise est devenue la KRG Insurance Brokers 
(Western) Inc. (« KRG Western »). M. Shafron a 
continué de travailler au sein de l’entreprise.


[5] Sur une période d’une douzaine d’années, plu-
sieurs ententes ont été conclues entre diverses par-
ties, mais il n’est pas nécessaire de faire état de cha-
cune. Je mentionnerai uniquement les ententes qui 
ont un lien avec les questions en litige dans le pour-
voi. Au début de 1988, M. Shafron a conclu avec 
KRG Insurance Brokers Inc. et KRG Management 
Inc. (propriétaire de KRG Insurance Brokers 
Inc.) un contrat qui contenait une clause de non-
concurrence. Ce contrat comportait notamment les 
stipulations suivantes :


[TRADUCTION]


Emploi de M. Shafron


3. La Société [KRG Management Inc.] s’engage à veiller 
à ce que KRG Insurance [KRG Insurance Brokers Inc.] 
ou MSA embauche M. Shafron et le maintienne en fonc-
tion pour la durée de la présente entente [jusqu’au 1er jan-
vier 1991], afin que ce dernier fournisse à la Société, 
en Colombie-Britannique, les services de gestion et de 
courtage d’assurance qui sont requis ou qui peuvent rai-
sonnablement lui être demandés par KRG Insurance, et 
notamment les services suivants;


. . .


Non-concurrence


12. Pendant une période de trois (3) ans suivant son 
départ de MSA ou de KRG Insurance pour quelque 
raison que ce soit, sauf un congédiement non motivé par 
KRG Insurance, M. Shafron s’engage à ne pas, même 
indirectement, exploiter une entreprise de courtage d’as-
surance, travailler pour une telle entreprise, y avoir des 
intérêts ni permettre l’utilisation de son nom en rapport 
avec une telle entreprise dans l’agglomération de la ville 
de Vancouver. [Je souligne.]


[6] Le 28 février 1991, M. Shafron a conclu avec 
KRG Western, l’intimée, un autre contrat de travail 
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the respondent, which was to expire on January 1, 
1994, containing a non-competition clause in sub-
stantially the same form as in the 1988 agreement. 
This covenant provided:


13. Non-Competition


Shafron shall not, upon his leaving the employment of 
the Corporation [KRG Western] for any reason, save 
and except for termination by the Corporation or KRG 
Management without cause, for a period of three (3) 
years thereafter, directly or indirectly, carry on, be 
employed in, or be interested in or permit his name to 
be used in connection with the business of insurance 
brokerage which is carried on within the Metropolitan 
City of Vancouver. [Emphasis added.]


[7] On July 31, 1991, Intercity Investment 
Corporation (“Intercity”) acquired the shares of 
KRG Western. The February 28, 1991 employment 
contract provided that upon the sale of 50 percent 
or more of the shares of KRG Western, Shafron’s 
employment would terminate. In order to continue 
working for KRG Western, on August 1, 1991, 
Shafron entered into yet another employment con-
tract with KRG Western, which was to expire on 
January 1, 1994, containing a restrictive covenant 
essentially identical to the language of the February 
28, 1991 covenant. The only difference was the 
deletion of the words “or KRG Management” from 
the covenant. There were two additional renewals 
of this employment agreement in 1993 and 1998. 
The 1993 agreement expired on December 31, 1998 
and the 1998 agreement expired on December 31, 
2000. Each renewal included the same restrictive 
covenant as contained in the August 1, 1991 agree-
ment.


[8] In December 2000, as the 1998 employment 
contract was about to expire, Shafron left KRG 
Western’s employment and in January 2001 began 
working as an insurance salesman for another 
agency, Shaw Insurance Agency Ltd. (“Shaw”), in 
Richmond.


[9] KRG Western commenced an action in the 
Supreme Court of British Columbia claiming that 
Shafron was wrongly competing with it in breach 
of the restrictive covenant. It also made additional 


devant prendre fin le 1er janvier 1994, qui conte-
nait une clause de non-concurrence essentiellement 
identique à celle figurant dans le contrat de 1988. 
En voici le libellé :


[TRADUCTION]


13. Non-concurrence


Pendant une période de trois (3) ans suivant son départ 
de la Société [KRG Western] pour quelque raison que 
ce soit, sauf un congédiement non motivé par la Société 
ou KRG Management, M. Shafron s’engage à ne pas, 
même indirectement, exploiter une entreprise de cour-
tage d’assurance, travailler pour une telle entreprise, y 
avoir des intérêts ni permettre l’utilisation de son nom 
en rapport avec une telle entreprise dans l’aggloméra-
tion de la ville de Vancouver. [Je souligne.]


[7] Le 31 juillet 1991, Intercity Investment 
Corporation (« Intercity ») a acheté les actions de 
KRG Western. Aux termes du contrat de travail 
signé le 28 février 1991, l’emploi de M. Shafron 
devait prendre fin si KRG Western vendait au 
moins 50 p. 100 de ses actions. Afin de conti-
nuer de travailler pour KRG Western, M. Shafron 
a donc conclu avec la société, le 1er août 1991, un 
autre contrat devant prendre fin le 1er janvier 1994, 
qui contenait une clause restrictive dont le libellé 
était essentiellement identique à celui de la clause 
du 28 février 1991. Seule différence, les termes 
« ou KRG Management » n’y figuraient pas. Ce 
contrat de travail a été reconduit à deux reprises, 
soit en 1993 et en 1998. Les contrats signés en 1993 
et en 1998 ont expiré respectivement le 31 décem-
bre 1998 et le 31 décembre 2000. La clause restric-
tive contenue dans le contrat du 1er août 1991 figu-
rait dans chacun des renouvellements.


[8] En décembre 2000, à l’approche de la 
date d’expiration du contrat de travail de 1998, 
M. Shafron a quitté son emploi chez KRG Western. 
En janvier 2001, il a commencé à travailler comme 
vendeur d’assurance dans une autre agence, Shaw 
Insurance Agency Ltd. (« Shaw »), à Richmond.


[9] La société KRG Western a intenté en Cour 
suprême de la Colombie-Britannique une action 
dans laquelle elle faisait valoir que M. Shafron lui 
livrait une concurrence déloyale en violation de la 
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claims, one of which was that when he began work-
ing for Shaw, Shafron breached the fiduciary and 
equitable obligations he owed to KRG Western not 
to use confidential information and solicit KRG 
Western’s clients.


[10] The trial judge, Parrett J., dismissed KRG 
Western’s action (2005 BCSC 1611, 12 B.L.R. (4th) 
90). He found, among other things, that the term 
“Metropolitan City of Vancouver” was neither 
clear nor certain and, in any event, was unreason-
able. He also found that Shafron owed no fiduciary 
duty to KRG Western and that he had not breached 
any duty relating to confidential information.


[11] The British Columbia Court of Appeal 
reversed the decision of the trial judge (2007 BCCA 
79, 236 B.C.A.C. 116). While that court found 
Shafron owed no fiduciary duty to KRG Western, it 
held that the restrictive covenant was enforceable. 
In the view of the Court of Appeal, while the term 
“Metropolitan City of Vancouver” was ambiguous, 
it was possible to apply the doctrine of “notional” 
severance to construe it as applying to the City 
of Vancouver and municipalities contiguous to it. 
According to the Court of Appeal, the covenant 
would cover the City of Vancouver, the University 
of British Columbia Endowment Lands, Richmond 
and Burnaby.


[12] Having regard to this spatial area and the 
non-competition term of three years, the Court of 
Appeal found the covenant reasonable and there-
fore enforceable.


III. Issues


[13] The issues before this Court are:


(1) whether the doctrine of severance or rectifica-
tion may be applied to resolve an ambiguity in 


clause restrictive. Elle soutenait aussi notamment 
que M. Shafron, lorsqu’il avait commencé à tra-
vailler chez Shaw, avait manqué à ses obligations 
fiduciales et à ses obligations en equity envers KRG 
Western, qui lui interdisaient d’utiliser des rensei-
gnements confidentiels et de solliciter les clients de 
KRG Western.


[10] En première instance, le juge Parrett a 
rejeté l’action de KRG Western (2005 BCSC 1611, 
12 B.L.R. (4th) 90). Il a notamment conclu que l’ex-
pression [TRADUCTION] « l’agglomération de la ville 
de Vancouver » n’était ni claire ni précise et qu’elle 
était de toute façon déraisonnable. Il a également 
conclu que M. Shafron n’avait aucune obligation 
fiduciale envers la société KRG Western et n’avait 
commis aucun manquement à une obligation rela-
tive à l’utilisation de renseignements confidentiels.


[11] La Cour d’appel de la Colombie-Britannique 
a infirmé la décision du juge de première instance 
(2007 BCCA 79, 236 B.C.A.C. 116). Elle a conclu 
que M. Shafron n’avait aucune obligation fiduciale 
envers la société KRG Western, mais que la clause 
restrictive était applicable. Même si elle estimait 
que l’expression [TRADUCTION] « l’agglomération 
de la ville de Vancouver » était ambiguë, la Cour 
d’appel a jugé possible de recourir à la théorie de 
la divisibilité « fictive » pour l’interpréter comme 
désignant la ville de Vancouver et les municipali-
tés limitrophes. La Cour d’appel a conclu que la 
clause englobait la ville de Vancouver, la dota-
tion foncière universitaire (University Endowment 
Lands) de l’Université de la Colombie-Britannique, 
Richmond et Burnaby.


[12] Compte tenu du secteur géographique ainsi 
visé et de la période de non-concurrence de trois 
ans, la Cour d’appel a conclu que la clause était rai-
sonnable et, partant, applicable.


III. Les questions en litige


[13] Notre Cour est appelée à se prononcer sur les 
questions suivantes :


(1) Peut-on utiliser les théories de la divisibilité 
ou de la rectification pour dissiper l’ambiguïté 
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a restrictive covenant in an employment con-
tract or render an unreasonable restriction in a 
covenant reasonable;


(2) whether Shafron owed fiduciary and equitable 
obligations to KRG Western and, if so, whether 
they were breached.


The second issue may be disposed of quickly. The 
findings of the trial judge with respect to fiduciary 
obligations and the improper use of confidential 
information were based on evidence at trial. These 
are not pure questions of law. The Court of Appeal 
correctly did not interfere with the trial judge’s 
conclusions on these issues. In the absence of pal-
pable and overriding error by the trial judge, which 
KRG Western did not plead or demonstrate, the 
trial judge’s conclusions — that Shafron was not 
a fiduciary and that he did not abuse confidential 
information belonging to KRG Western — must 
stand.


IV. Analysis


[14] Before dealing with the doctrine of sever-
ance, I will summarize the law on restrictive cov-
enants.


A. Reconciling Freedom of Contract and Public 
Policy Considerations Against Restraint of 
Trade


[15] A restrictive covenant in a contract is what 
the common law refers to as a restraint of trade. 
Restrictive covenants are frequently found in agree-
ments for the purchase and sale of a business and 
in employment contracts. A restrictive covenant 
precludes the vendor in the sale of a business from 
competing with the purchaser and, in an employ-
ment contract, the restrictive covenant precludes 
the employee, upon leaving employment, from 
competing with the former employer.


d’une clause restrictive contenue dans un 
contrat de travail ou pour faire en sorte qu’une 
restriction déraisonnable y figurant devienne 
raisonnable?


(2) M. Shafron avait-il des obligations fiduciales et 
des obligations en equity envers KRG Western 
et, dans l’affirmative, a-t-il manqué à ces obli-
gations?


La deuxième question en litige peut être réglée 
rapidement. Le juge de première instance a fondé 
ses conclusions relatives aux obligations fiducia-
les et à l’utilisation irrégulière de renseignements 
confidentiels sur la preuve présentée au procès. Il 
ne s’agit pas de pures questions de droit. C’est à 
juste titre que la Cour d’appel n’a pas modifié les 
conclusions du juge de première instance à ces 
égards. En l’absence d’une erreur manifeste et 
dominante de la part du juge de première instance, 
erreur que la société KRG Western n’a ni plaidée 
ni prouvée, il convient de confirmer les conclu-
sions du juge de première instance selon lesquelles 
M. Shafron n’avait pas d’obligation fiduciale et 
n’a pas utilisé de renseignements confidentiels 
appartenant à la société KRG Western de façon  
irrégulière.


IV. Analyse


[14] Avant de traiter de la théorie de la divisibi-
lité, je résumerai les règles de droit régissant les 
clauses restrictives.


A. Conciliation de la liberté de contracter et des 
considérations d’intérêt public défavorables à 
la restriction du commerce


[15] Une clause restrictive figurant dans un 
contrat constitue ce que la common law désigne 
comme une restriction au commerce. Les conven-
tions d’achat-vente d’une entreprise et les contrats 
de travail contiennent souvent une clause restric-
tive.  Dans le premier cas, elle empêche le ven-
deur de l’entreprise de faire concurrence à l’acqué-
reur. Dans le second, elle empêche l’employé qui 
quitte son emploi de faire concurrence à son ancien 
employeur.
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[16] Restrictive covenants give rise to a tension 
in the common law between the concept of free-
dom to contract and public policy considerations 
against restraint of trade. In the seminal decision 
of the House of Lords in Nordenfelt v. Maxim 
Nordenfelt Guns and Ammunition Co., [1894] A.C. 
535, this tension was explained. At common law, 
restraints of trade are contrary to public policy 
because they interfere with individual liberty of 
action and because the exercise of trade should be 
encouraged and should be free. Lord Macnaghten 
stated, at p. 565:


The public have an interest in every person’s carrying 
on his trade freely: so has the individual. All interfer-
ence with individual liberty of action in trading, and 
all restraints of trade of themselves, if there is nothing 
more, are contrary to public policy, and therefore void. 
That is the general rule.


[17] However, recognition of the freedom of the 
parties to contract requires that there be exceptions 
to the general rule against restraints of trade. The 
exception is where the restraint of trade is found to 
be reasonable. At p. 565, Lord Macnaghten contin-
ued:


But there are exceptions: restraints of trade and inter-
ference with individual liberty of action may be justi-
fied by the special circumstances of a particular case. 
It is a sufficient justification, and indeed it is the only 
justification, if the restriction is reasonable — reason-
able, that is, in reference to the interests of the parties 
concerned and reasonable in reference to the interests 
of the public, so framed and so guarded as to afford 
adequate protection to the party in whose favour it is 
imposed, while at the same time it is in no way injuri-
ous to the public. That, I think, is the fair result of all 
the authorities. [Emphasis added.]


Therefore, despite the presumption that restrictive 
covenants are prima facie unenforceable, a reason-
able restrictive covenant will be upheld.


[18] It is important at this juncture to differenti-
ate between a contract for the sale of a business and 
an employment contract.


[19] In Nordenfelt, Lord Macnaghten pointed out 
that there is greater freedom to contract between 


[16] Les clauses restrictives créent en common 
law une tension entre la liberté de contracter et 
les considérations d’intérêt public défavorables 
à une restriction au commerce. Cette tension a 
été expliquée dans l’arrêt clé de la Chambre des 
lords, Nordenfelt c. Maxim Nordenfelt Guns and 
Ammunition Co., [1894] A.C. 535. En common law, 
les restrictions au commerce sont contraires à l’inté-
rêt public parce qu’elles portent atteinte à la liberté 
d’action individuelle et parce que les activités com-
merciales doivent être favorisées et exercées en 
toute liberté. Lord Macnaghten s’est exprimé ainsi 
à la p. 565 :


[TRADUCTION] Il est de l’intérêt du public et aussi de 
l’individu que chaque personne exploite librement son 
commerce. Toute atteinte à la liberté individuelle en 
matière commerciale et toute pratique restrictive du 
commerce sont, à défaut d’autres circonstances, en 
elles-mêmes contraires à l’intérêt public et, partant, 
nulles. Voilà la règle générale.


[17] Toutefois, la reconnaissance de la liberté 
contractuelle des parties exige que la règle géné-
rale interdisant les restrictions au commerce souf-
fre certaines exceptions. Il y a exception à la règle 
lorsqu’une restriction est jugée raisonnable. À la 
p. 565, lord Macnaghten a ajouté :


[TRADUCTION] Mais il existe des exceptions : les cir-
constances particulières d’un cas donné peuvent justi-
fier certaines restrictions au commerce et atteintes à la 
liberté individuelle. Le fait qu’une restriction est rai-
sonnable constitue une justification suffisante et, à vrai 
dire, la seule justification possible — raisonnable au 
regard des intérêts des parties concernées et au regard 
des intérêts du public, et formulée avec la circonspec-
tion nécessaire pour bien protéger la partie devant en 
bénéficier, sans toutefois causer un préjudice quelcon-
que au public. C’est ce qui se dégage à mon avis de l’en-
semble de la jurisprudence. [Je souligne.]


Bien qu’elle soit présumée inapplicable à première 
vue, une clause restrictive sera donc jugée valide si 
elle est raisonnable.


[18] Il importe ici de faire la différence entre un 
contrat de vente d’une entreprise et un contrat de 
travail.


[19] Dans Nordenfelt, lord Macnaghten a souligné 
qu’il existe une plus grande liberté de contracter 
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buyer and seller than between employer and 
employee. At p. 566, he wrote:


 To a certain extent, different considerations must 
apply in cases of apprenticeship and cases of that sort, 
on the one hand, and cases of the sale of a business or 
dissolution of partnership on the other. A man is bound 
an apprentice because he wishes to learn a trade and 
to practise it. A man may sell because he is getting too 
old for the strain and worry of business, or because he 
wishes for some other reason to retire from business 
altogether. Then there is obviously more freedom of 
contract between buyer and seller than between master 
and servant or between an employer and a person seek-
ing employment. [Emphasis added.]


Although the comments of Lord Macnaghten focus 
on apprenticeship, the same concept has been 
extended and applied to contracts between employ-
ers and employees.


[20] In the House of Lords’ decision of Herbert 
Morris, Ltd. v. Saxelby, [1916] 1 A.C. 688, Lord 
Atkinson made some observations on the difference 
between contracts of employment and those for sale 
of a business. He cited with approval Leather Cloth 
Co. v. Lorsont (1869), L.R. 9 Eq. 345, at p. 354, 
quoting James V.-C. in that case:


The principle is this: Public policy requires that every 
man shall be at liberty to work for himself, and shall not 
be at liberty to deprive himself or the State of his labour, 
skill, or talent, by any contract that he enters into. On 
the other hand, public policy requires that when a man 
has by skill or by any other means obtained something 
which he wants to sell, he should be at liberty to sell it in 
the most advantageous way in the market; and in order 
to enable him to sell it advantageously in the market it 
is necessary that he should be able to preclude himself 
from entering into competition with the purchaser.


Lord Atkinson then stated that “[t]hese considera-
tions in themselves differentiate, in my opinion, the 
case of the sale of goodwill from the case of master 
and servant or employer and employee” (p. 701).


[21] The sale of a business often involves a pay-
ment to the vendor for goodwill. In consideration of 


entre l’acquéreur et le vendeur qu’entre l’employeur 
et l’employé. Il a écrit, à la p. 566 :


 [TRADUCTION] Dans une certaine mesure, des consi-
dérations différentes doivent intervenir dans les cas 
de formation en apprentissage et autres cas du même 
genre, d’une part, et dans les cas de vente d’une entre-
prise ou de dissolution d’une société, d’autre part.  On 
se met en apprentissage parce qu’on souhaite apprendre 
un métier et l’exercer. On peut vendre son entreprise 
parce qu’on se sent trop vieux pour supporter la tension 
et les tracas qu’elle engendre, ou parce qu’on souhaite 
se retirer des affaires pour une autre raison.  De toute 
évidence, il existe donc entre l’acquéreur et le vendeur 
une plus grande liberté de contracter qu’entre le maître 
et le serviteur ou entre l’employeur et la personne qui 
cherche un emploi. [Je souligne.]


Les propos de lord Macnaghten concernaient sur-
tout la formation en apprentissage, mais la même 
notion a été élargie et appliquée aux contrats 
conclus entre employeurs et employés.


[20] Dans un arrêt de la Chambre des lords, 
Herbert Morris, Ltd. c. Saxelby, [1916] 1 A.C. 
688, lord Atkinson a traité de la différence entre 
les contrats de travail et les contrats de vente d’une 
entreprise. Il a cité en les approuvant ces obser-
vations faites par le vice-chancelier James dans 
Leather Cloth Co. c. Lorsont (1869), L.R. 9 Eq. 
345, p. 354 :


[TRADUCTION] Le principe est le suivant : L’intérêt 
public exige que chacun soit libre de travailler à son 
compte, mais ne soit pas libre de conclure un contrat qui 
le priverait ou priverait l’État de son travail, de ses com-
pétences ou de son talent. En revanche, l’intérêt public 
exige que celui qui, grâce à ses compétences ou par tout 
autre moyen, a acquis une chose qu’il souhaite vendre, 
soit libre de la vendre de la façon la plus avantageuse 
sur le marché; et pour qu’il puisse la vendre de façon 
avantageuse sur le marché, il doit pouvoir s’engager à 
ne pas faire concurrence à l’acquéreur.


Lord Atkinson a ajouté que [TRADUCTION] « [c]es 
considérations permettent en elles-mêmes, selon 
moi, de distinguer la vente d’un achalandage de la 
relation entre maître et serviteur ou entre employeur 
et employé » (p. 701).


[21] Il est fréquent que le vendeur d’une entreprise 
reçoive une somme d’argent pour l’achalandage. En 
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the goodwill payment, the custom of the business 
being sold is intended to remain and reside with the 
purchaser. As Lord Ashbourne observed at p. 555 
of Nordenfelt:


I think it is quite clear that the covenant must be taken 
as entered into in connection with the sale of the good-
will of the appellant’s business, and that it was entered 
into with the plain and bona fide object of protecting 
that business.


And as stated by Dickson J. (as he then was) in 
Elsley v. J. G. Collins Insurance Agencies Ltd., 
[1978] 2 S.C.R. 916, at p. 924:


A person seeking to sell his business might find him-
self with an unsaleable commodity if denied the right to 
assure the purchaser that he, the vendor, would not later 
enter into competition.


See also Burgess v. Industrial Frictions & Supply 
Co. (1987), 12 B.C.L.R. (2d) 85 (C.A.), per 
McLachlin J.A. (as she then was), at p. 95.


[22] The same considerations will not apply 
in the employer/employee context. No doubt an 
employee may build up a relationship with custom-
ers of the employer, but there is normally no pay-
ment for goodwill upon the employee leaving the 
employment of the employer. It is also accepted 
that there is generally an imbalance in power 
between employee and employer. For example, 
an employee may be at an economic disadvantage 
when litigating the reasonableness of a restrictive 
covenant because the employer may have access 
to greater resources (see, for example, Elsley, at p. 
924, and Mason v. Provident Clothing and Supply 
Co., [1913] A.C. 724 (H.L.), per Lord Moulton, at p. 
745, quoted below at para. 33).


[23] The absence of payment for goodwill as 
well as the generally accepted imbalance in power 
between employee and employer justifies more rig-
orous scrutiny of restrictive covenants in employ-
ment contracts compared to those in contracts for 
the sale of a business.


contrepartie de la somme versée à ce titre, l’ache-
teur s’attend à ce que la clientèle de l’entreprise lui 
soit acquise et lui demeure fidèle. Dans Nordenfelt, 
lord Ashbourne a dit, à la p. 555 :


[TRADUCTION] Il me paraît très clair que la clause doit 
être considérée comme reliée à la vente de l’achalandage 
de l’entreprise de l’appelant et qu’elle visait manifeste-
ment et véritablement à protéger l’entreprise.


Je citerai aussi le juge Dickson (plus tard Juge en 
chef), qui a écrit ceci dans Elsley c. J. G. Collins 
Insurance Agencies Ltd., [1978] 2 R.C.S. 916, 
p. 924 :


Celui qui cherche à vendre son entreprise peut se retrou-
ver avec une chose invendable si on lui conteste le droit 
d’assurer l’acheteur que lui, le vendeur, ne lui fera pas 
concurrence plus tard.


Voir également Burgess c. Industrial Frictions & 
Supply Co. (1987), 12 B.C.L.R. (2d) 85 (C.A.), la 
juge McLachlin (plus tard Juge en chef du Canada), 
p. 95.


[22] Les mêmes considérations ne s’appliquent 
pas dans le contexte de la relation entre employeur 
et employé. Même si l’employé peut certainement 
nouer des liens avec les clients de son employeur, 
il ne reçoit généralement aucun paiement pour 
l’achalandage lorsqu’il quitte son emploi. Il est 
aussi reconnu qu’il y a généralement inégalité de 
pouvoir entre employeur et employé. Par exem-
ple, l’employé qui conteste le caractère raisonna-
ble d’une clause restrictive peut être désavantagé 
sur le plan financier parce qu’il ne dispose pas de 
ressources aussi considérables que celles auxquel-
les l’employeur peut avoir accès (voir, par exemple, 
Elsley, p. 924, et Mason c. Provident Clothing and 
Supply Co., [1913] A.C. 724 (H.L.), lord Moulton, 
p. 745, cité plus loin au par. 33).


[23] L’absence de paiement pour l’achalandage, 
ainsi que l’inégalité de pouvoir généralement recon-
nue entre employeur et employé justifie un examen 
plus minutieux des clauses restrictives contenues 
dans les contrats de travail, par rapport à celles 
qui figurent dans les contrats de vente d’une entre-
prise.
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[24] An initial question in the present case is 
whether the restrictive covenant at issue is properly 
characterized as being contained in an employment 
contract or a contract for the sale of a business. The 
December 31, 1987 agreement covering the sale 
of Shafron’s business did not contain a restrictive 
covenant. However, the agreement he entered into 
in early 1988 did. Whether the restrictive cove-
nant in the 1988 agreement should be construed as 
being in relation to the sale of the business and the 
$700,000 goodwill payment is not the issue before 
the Court.


[25] After Shafron sold his business, KRG 
Western was sold again in 1991 to Intercity. Shafron 
received no payment on account of goodwill when 
the shares of KRG Western were sold to Intercity. 
The contract in which the restrictive covenant at 
issue in this case was contained was entered into 
in 1998, some 11 years after Shafron sold his busi-
ness and after it was sold a second time. The 1998 
employment contract was entirely independent 
of the 1987 sale agreement and 1988 agreement. 
The fact that the restrictive covenant in the 1998 
employment contract originated in the 1988 agree-
ment has no bearing on the interpretation of the 
1998 employment contract. The 1998 agreement is 
an employment contract and, as found by the trial 
judge, the reasonableness of the restrictive cove-
nant must stand up to the more rigorous test appli-
cable to employment contracts.


B. Determining Reasonableness


[26] As a general rule, according to Dickson J. 
in Elsley, at p. 925, the geographic coverage of the 
covenant and the period of time in which it is effec-
tive have been used to determine whether a restric-
tive covenant is reasonable. The extent of the activ-
ity sought to be prohibited is also relevant.


[27] However, for a determination of reasonable-
ness to be made, the terms of the restrictive cov-
enant must be unambiguous. The reasonableness 
of a covenant cannot be determined without first 


[24] La première question soulevée dans le pour-
voi est de savoir si la clause restrictive en litige est 
à juste titre qualifiée de stipulation incluse dans un 
contrat de travail ou si elle fait partie du contrat 
de vente d’une entreprise. L’entente conclue le 
31 décembre 1987 concernant la vente de l’entre-
prise de M. Shafron ne comportait pas de clause 
restrictive. Par contre, le contrat signé au début de 
l’année 1988 en contenait une. La Cour n’est pas 
appelée ici à déterminer si la clause restrictive figu-
rant dans le contrat passé en 1988 devrait être inter-
prétée comme liée à la vente de l’entreprise et à 
la somme de 700 000 $ versée au titre de l’acha-
landage.


[25] Après la vente de son entreprise par 
M. Shafron, KRG Western a été revendue à Intercity 
en 1991. M. Shafron n’a reçu aucun paiement pour 
l’achalandage lors de la vente des actions de KRG 
Western à Intercity. Le contrat contenant la clause 
restrictive en litige dans le pourvoi a été conclu 
en 1998, soit après la revente de l’entreprise, quel-
que 11 ans après sa vente initiale par M. Shafron. 
Le contrat de travail conclu en 1998 était complè-
tement indépendant de la convention de vente de 
1987 et du contrat de 1988. Le fait que la clause res-
trictive incluse dans le contrat d’emploi de 1998 tire 
son origine du contrat conclu en 1988 n’a aucune 
incidence sur l’interprétation du contrat de travail 
de 1998. Le contrat passé en 1998 est un contrat 
de travail et, comme l’a conclu le juge de première 
instance, le caractère raisonnable de la clause res-
trictive doit être apprécié selon le critère plus rigou-
reux applicable à ce type de contrat.


B. L’appréciation du caractère raisonnable


[26] Règle générale, le caractère raisonnable 
d’une clause restrictive est apprécié en regard de 
sa portée géographique et de sa durée, conformé-
ment aux motifs exposés par le juge Dickson dans 
Elsley, à la p. 925. L’ampleur des activités interdites 
est également pertinente.


[27] Néanmoins, la question du caractère raison-
nable ne pourra être tranchée que si les termes de la 
clause restrictive sont exempts d’ambiguïté. Il n’est 
pas possible de déterminer si une clause restrictive 
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establishing the meaning of the covenant. The onus 
is on the party seeking to enforce the restrictive 
covenant to show the reasonableness of its terms. 
An ambiguous restrictive covenant will be prima 
facie unenforceable because the party seeking 
enforcement will be unable to demonstrate rea-
sonableness in the face of an ambiguity. As stated 
at the outset, the main difficulty that arises in this 
case is the ambiguity of the geographical restriction 
contained in the covenant. However, before turning 
to the case at hand, I will discuss the doctrine of 
severance as it applies to restrictive covenants in 
employment contracts.


[28]  As we see in this case, the limits on geo-
graphic scope often give rise to questions of sever-
ance. Can a restrictive covenant that is unreason-
ably wide in its geographic scope be severed in 
some manner so as to leave in place what the court 
regards as reasonable?


C. Severance


[29] Where severance is permitted, there appears 
to be two types: “blue-pencil” severance and 
“notional” severance. Both types of severance have 
been applied in limited circumstances to remove 
illegal features of a contract so as to render the con-
tract in conformity with the law. Blue-pencil sever-
ance was described in Attwood v. Lamont, [1920] 
3 K.B. 571 (C.A.), by Lord Sterndale as “effected 
when the part severed can be removed by running a 
blue pencil through it” (p. 578). In Transport North 
American Express Inc. v. New Solutions Financial 
Corp., 2004 SCC 7, [2004] 1 S.C.R. 249, Bastarache 
J., in dissent, described this form of severance at 
para. 57:


 Under the blue-pencil test, severance is only possible 
if the judge can strike out, by drawing a line through, 
the portion of the contract they want to remove, leaving 
the portions that are not tainted by illegality, without 
affecting the meaning of the part remaining.


est raisonnable sans que sa signification ait d’abord 
été établie. C’est à la partie qui réclame l’appli-
cation d’une clause restrictive qu’il incombe de 
démontrer que sa teneur est raisonnable. Une clause 
restrictive ambiguë est à première vue inapplicable 
parce que son ambiguïté place la partie qui l’invo-
que dans l’impossibilité d’en démontrer le caractère 
raisonnable. Comme je l’ai expliqué dès le départ, 
le principal problème en l’espèce tient à l’ambiguïté 
de la portée géographique de la clause restrictive. 
Toutefois, avant d’examiner l’affaire qui nous est 
soumise, je traiterai de l’application de la théorie de 
la divisibilité aux clauses restrictives stipulées dans 
les contrats de travail.


[28] Comme on le constate en l’espèce, les limi-
tes à la portée géographique soulèvent souvent la 
question de la divisibilité. Lorsque la portée géo-
graphique d’une clause restrictive est déraisonna-
ble, est-il possible de lui appliquer la théorie de la 
divisibilité pour n’en conserver que ce que le tribu-
nal juge raisonnable?


C. La divisibilité


[29] Lorsqu’il est permis de recourir à la divisi-
bilité, celle-ci peut prendre deux formes : la divi-
sibilité pure et simple, ou « technique du trait de 
crayon bleu », et la « divisibilité fictive ». Ces 
deux types de divisibilité ont été appliqués dans 
des circonstances limitées pour retrancher les élé-
ments illégaux d’un contrat de manière à le rendre 
conforme au droit. Selon la description donnée par 
lord Sterndale dans Attwood c. Lamont, [1920] 3 
K.B. 571 (C.A.), le recours à la divisibilité pure et 
simple est possible [TRADUCTION] « lorsqu’on peut 
supprimer la partie retranchée en la rayant d’un trait 
de crayon bleu » (p. 578). Dans Transport North 
American Express Inc. c. New Solutions Financial 
Corp., 2004 CSC 7, [2004] 1 R.C.S. 249, le juge 
Bastarache, dissident, a décrit ce type de divisibi-
lité dans les termes suivants, au par. 57 :


 D’après le test du trait de crayon bleu, la divisibi-
lité peut être appliquée uniquement lorsque le juge peut 
retrancher, en la raturant, la partie du contrat qu’on 
entend supprimer, tout en conservant les parties non 
viciées par l’illégalité, et ce sans que ne soit affecté le 
sens du reste du document.
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[30] Notional severance involves reading down an 
illegal provision in a contract that would be unen-
forceable in order to make it legal and enforceable 
(see Transport, at para. 2). In Transport, the con-
tract provided that interest was to be charged at a 
rate exceeding 60 percent contrary to s. 347 of the 
Criminal Code. There was no evidence of an inten-
tion to contravene this provision, and this was not 
a case of loan sharking. Arbour J. applied the doc-
trine of notional severance to effectively read down 
the interest rate to the legal statutory maximum of 
60 percent.


[31] In Transport, a condition for application of 
the doctrine of notional severance appears to have 
been that what was illegal was easily determined 
by a bright-line provision in the Criminal Code. At 
para. 34, Arbour J. stated:


This legislatively mandated bright line [of 60 percent] 
distinguishes s. 347 cases from those involving provi-
sions, for example, in restraint of trade, where there is 
no bright line.


It is apparent that Arbour J. would not have applied 
the doctrine of notional severance where there was 
no bright-line test for illegality. (See also Globex 
Foreign Exchange Corp. v. Kelcher, 2005 ABCA 
419, 262 D.L.R. (4th) 752, at para. 46.)


[32] It must be recognized, however, that the 
court is altering the terms of the original con-
tract between the parties by applying the doctrine 
of severance, whether blue-pencil or notional. In 
Transport, Arbour J. observed at para. 30, that 
“[i]ndeed, all forms of severance alter the terms 
of the original agreement”. Where severance is 
applied, whether blue-pencil or notional, the pur-
pose is to give effect to the intention of the par-
ties when they entered into the contract. However, 
courts will be restrained in their application of sev-
erance because of the right of parties to freely con-
tract and to choose the words that determine their 
obligations and rights.


[30] La divisibilité fictive consiste à donner 
une interprétation atténuée d’une clause contrac-
tuelle illégale, qui serait inapplicable, de façon à la 
rendre légale et applicable (voir Transport, par. 2). 
Dans Transport, le contrat prévoyait un taux d’in-
térêt supérieur à 60 p. 100, ce qui était contraire à 
l’art. 347 du Code criminel. Rien n’indiquait que les 
parties aient eu l’intention de contrevenir à cette dis-
position et il ne s’agissait pas d’une affaire de prêt 
usuraire. La juge Arbour a eu recours à la théorie de 
la divisibilité fictive pour ramener le taux d’intérêt 
au taux maximum de 60 p. 100 autorisé par la loi.


[31] Dans Transport, l’existence dans le Code cri-
minel d’une ligne de démarcation nette permettant 
de déterminer facilement ce qui était illégal semble 
avoir été considérée comme une condition d’appli-
cation de la théorie de la divisibilité fictive. Au para-
graphe 34, la juge Arbour s’est exprimée ainsi :


Cette démarcation prescrite par la loi [60 p. 100] distin-
gue les affaires fondées sur l’art. 347 de celles concer-
nant les clauses — restreignant la liberté de commerce 
par exemple — à l’égard desquelles il n’existe pas de 
telle ligne de démarcation nette.


La juge Arbour n’aurait apparemment pas appli-
qué la théorie de la divisibilité fictive s’il n’avait 
pas existé de critère de démarcation nette entre la 
légalité et l’illégalité. (Voir aussi Globex Foreign 
Exchange Corp. c. Kelcher, 2005 ABCA 419, 
262 D.L.R. (4th) 752, par. 46.)


[32] Il faut toutefois reconnaître que le tribunal 
modifie les stipulations du contrat original conclu 
entre les parties lorsqu’il applique la théorie de la 
divisibilité, qu’il s’agisse de la technique du trait 
de crayon bleu ou de la divisibilité fictive.  Dans 
Transport, la juge Arbour a souligné, au par. 30, que 
« [d]e fait, toutes les techniques d’application de la 
divisibilité modifient les conditions de la conven-
tion originale ». L’application de la théorie de la 
divisibilité, pure et simple ou fictive, a pour objectif 
de donner effet à l’intention qu’avaient les parties au 
moment de la conclusion du contrat. Toutefois, les 
tribunaux disposeront d’une marge de manœuvre 
restreinte dans leur application de la théorie de la 
divisibilité en raison du droit des parties de contrac-
ter librement et de définir leurs droits et obligations 
dans les termes de leur choix.
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D. Blue-Pencil and Notional Severance Applied 
to Restrictive Covenants


[33] Where the provision in question is a restric-
tive covenant in an employment contract, sev-
erance poses an additional concern. While the 
courts wish to uphold contractual rights and obli-
gations between the parties, applying severance to 
an unreasonably wide restrictive covenant invites 
employers to draft overly broad restrictive cove-
nants with the prospect that the courts will only 
sever the unreasonable parts or read down the cov-
enant to what the courts consider reasonable. In 
Mason, Lord Moulton made the well-known state-
ment to this effect at p. 745:


It would in my opinion be pessimi exempli if, when an 
employer had exacted a covenant deliberately framed 
in unreasonably wide terms, the Courts were to come 
to his assistance and, by applying their ingenuity and 
knowledge of the law, carve out of this void covenant 
the maximum of what he might validly have required. 
It must be remembered that the real sanction at the back 
of these covenants is the terror and expense of litiga-
tion, in which the servant is usually at a great disadvan-
tage, in view of the longer purse of his master.


[34] Lord Moulton did not foreclose severance 
entirely. However, he considered it exceptional and 
applicable only where there could be a clear sever-
ance and, even then, only where the excess was of a 
trivial or technical nature. He stated at p. 745:


My Lords, I do not doubt that the Court may, and in 
some cases will, enforce a part of a covenant in restraint 
of trade, even though taken as a whole the covenant 
exceeds what is reasonable. But, in my opinion, that 
ought only to be done in cases where the part so enforce-
able is clearly severable, and even so only in cases where 
the excess is of trivial importance, or merely technical, 
and not a part of the main purport and substance of the 
clause. [Emphasis added.]


D. L’application de la technique du trait de crayon 
bleu et de la divisibilité fictive aux clauses res-
trictives


[33] Lorsque la stipulation en litige est une clause 
restrictive figurant dans un contrat de travail, l’ap-
plication de la théorie de la divisibilité pose une 
difficulté supplémentaire. Bien que le souhait des 
tribunaux soit de donner effet aux droits et obli-
gations stipulés par les parties, l’application de la 
théorie de la divisibilité à une clause restrictive 
d’une portée excessive incite en fait les employeurs 
à rédiger des clauses restrictives d’une portée 
démesurée en s’attendant à ce que les tribunaux 
en retranchent les éléments déraisonnables ou en 
donnent une interprétation atténuée selon ce qu’ils 
jugent raisonnable. Citons à ce propos, les célèbres 
observations faites par lord Moulton dans Mason, 
à la p. 745 :


[TRADUCTION] À mon avis, il serait absolument déplo-
rable que les tribunaux viennent en aide à l’employeur 
qui a imposé une clause délibérément formulée dans des 
termes déraisonnablement larges et mettent à profit leur 
ingéniosité et leur connaissance du droit pour récupérer 
de cette clause nulle le maximum de ce que l’employeur 
aurait pu exiger en toute légitimité. Il ne faut pas oublier 
que la véritable sanction inscrite en filigrane dans ces 
clauses réside dans la terreur et les coûts d’une poursuite 
judiciaire, lors de laquelle l’employé se trouve habituel-
lement désavantagé étant donné la bourse mieux garnie 
de son employeur.


[34] Lord Moulton n’a pas complètement exclu le 
recours à la divisibilité. Toutefois, il s’agissait pour 
lui d’une solution exceptionnelle, applicable uni-
quement aux stipulations clairement divisibles et, 
encore, à la condition qu’elles soient dénuées d’im-
portance ou qu’elles soient de pure forme. Il s’est 
exprimé ainsi à la p. 745 :


[TRADUCTION] Vos seigneuries, je ne doute pas qu’il est 
possible, et qu’il arrivera dans certains cas, que la Cour 
applique une partie d’une clause restreignant la liberté 
de commerce, même si cette clause, prise globalement, 
va au-delà de ce qui est raisonnable. Mais à mon sens, 
cette solution ne devrait être retenue que dans les cas où 
la partie applicable est clairement divisible, et seulement 
lorsque les stipulations excessives sont dénuées d’impor-
tance ou sont de pure forme, et ne font partie ni de l’objet 
principal ni de la substance de la clause. [Je souligne.]
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[35] Other cases have accepted that severance 
might be applied if the severed parts are independ-
ent of one another or can be severed without the 
severance affecting the meaning of the part remain-
ing. See, for example, T. S. Taylor Machinery Co. 
v. Biggar (1968), 2 D.L.R. (3d) 281 (Man. C.A.), at 
p. 290, Putsman v. Taylor, [1927] 1 K.B. 637 (Div. 
Ct.), at pp. 639-40, and T. Lucas & Co. v. Mitchell, 
[1974] Ch. 129 (C.A.), at p. 135.


[36] I think the approach of Lord Moulton in 
Mason is the appropriate view of the law rather 
than the approach taken in the cases cited in para. 
35 above. I am of the opinion that blue-pencil sev-
erance may be resorted to sparingly and only in 
cases where the part being removed is clearly sev-
erable, trivial and not part of the main purport of 
the restrictive covenant. However, the general rule 
must be that a restrictive covenant in an employ-
ment contract found to be ambiguous or unreason-
able in its terms will be void and unenforceable.


[37] However, I am also of the view that notional 
severance has no place in the construction of 
restrictive covenants in employment contracts. In 
my opinion, there are at least two reasons why it 
would be inappropriate to extend the doctrine of 
notional severance to the case of restrictive cove-
nants in employment contracts.


[38] First, there is no bright-line test for reasona-
bleness. In the case of a contract that provides for 
an illegal rate of interest, for example, notional sev-
erance has been used to bring the rate down to the 
legal rate of 60 percent. In Transport, the evidence 
was that the parties did not intend to enter into an 
illegal contract, and what must be done to make the 
contract legal was quite clear. The Court inferred 
that the parties’ original common intention was to 
charge and pay the highest legal interest rate and 
notional severance was applied to read down the 
rate to the highest legal rate.


[35] Dans d’autres causes, on a estimé possible 
de recourir à la divisibilité si les parties retran-
chées sont indépendantes des autres ou peuvent 
être retranchées sans que le sens du reste du docu-
ment ne soit affecté.  Voir, par exemple, T. S. Taylor 
Machinery Co. c. Biggar (1968), 2 D.L.R. (3d) 281 
(C.A. Man.), p. 290, Putsman c. Taylor, [1927] 1 
K.B. 637 (C. div.), p. 639-640, et T. Lucas & Co. c. 
Mitchell, [1974] Ch. 129 (C.A.), p. 135.


[36] J’estime que la vision du droit qu’il faut rete-
nir est celle qui se dégage du raisonnement de Lord 
Moulton dans Mason, et non celle exprimée dans la 
jurisprudence citée au par. 35 ci-dessus. Selon moi, 
la technique du trait de crayon bleu devrait être 
appliquée avec parcimonie, et uniquement dans 
les cas où la partie retranchée peut clairement être 
séparée du reste de la clause, est dénuée d’impor-
tance et ne fait pas partie de l’objet principal de la 
clause restrictive. Néanmoins, la règle générale doit 
être la suivante : une clause restrictive ambiguë ou 
déraisonnable figurant dans un contrat de travail 
est nulle et inapplicable.


[37] Je suis également d’avis que la théorie de la 
divisibilité fictive ne doit pas être appliquée pour 
interpréter les clauses restrictives d’un contrat de 
travail. À mon avis, il y a au moins deux raisons 
pour lesquelles il serait inopportun d’étendre la 
théorie de la divisibilité fictive aux clauses restric-
tives d’un contrat de travail.


[38] Premièrement, il n’existe pas de critère de 
démarcation nette pour l’appréciation du caractère 
raisonnable. Dans le cas d’un contrat qui prévoit 
un taux d’intérêt illégal, par exemple, la théorie de 
la divisibilité fictive a été appliquée pour ramener 
le taux au maximum de 60 p. 100 autorisé par la 
loi. Dans Transport, il ressortait de la preuve que 
les parties n’avaient pas l’intention de conclure 
un contrat illégal et il était très facile de déter-
miner ce qu’il fallait faire pour rendre le contrat 
conforme à la loi. La Cour a conclu que les parties 
avaient initialement l’intention commune d’exiger 
et de payer le taux d’intérêt légal le plus élevé et 
elle a appliqué la théorie de la divisibilité fictive 
pour ramener le taux au maximum prévu par la  
loi.
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[39] In the case of an unreasonable restrictive 
covenant, while the parties may not have had the 
common intention that the covenant be unreason-
able, there is no objective bright-line rule that can 
be applied in all cases to render the covenant rea-
sonable. Applying notional severance in these cir-
cumstances simply amounts to the court rewriting 
the covenant in a manner that it subjectively con-
siders reasonable in each individual case. Such an 
approach creates uncertainty as to what may be 
found to be reasonable in any specific case.


[40] Second, applying the doctrine of notional 
severance runs into the problem identified by 
Lord Moulton in Mason. It invites the employer to 
impose an unreasonable restrictive covenant on the 
employee with the only sanction being that if the 
covenant is found to be unreasonable, the court will 
still enforce it to the extent of what might validly 
have been agreed to.


[41] Not only would the use of notional sever-
ance change the terms of the covenant from the 
parties’ initial agreement to what the court thinks 
they should have agreed to, it would also change 
the risks assumed by the parties. The restrictive 
covenant is sought by the employer. The obligation 
is on the employee. Having regard to the generally 
accepted imbalance of power between employers 
and employees, to introduce the doctrine of notional 
severance to read down an unreasonable restrictive 
covenant to what is reasonable provides no induce-
ment to an employer to ensure the reasonableness 
of the covenant and inappropriately increases the 
risk that the employee will be forced to abide by an 
unreasonable covenant.


[42] For these reasons, the doctrine of notional 
severance does not apply in respect of restrictive 
covenants in employment contracts.


V. Application to This Case


[43] Normally, the reasonableness of a restrictive 
covenant is determined by considering the extent of 
the activity sought to be prohibited and the extent 
of the temporal and spatial scope of the prohibition. 


[39] Dans le cas d’une clause restrictive dérai-
sonnable, bien que les parties n’aient peut-être 
pas eu l’intention commune de stipuler une clause 
déraisonnable, il n’existe pas de règle objective de 
démarcation nette qui puisse être appliquée dans 
tous les cas pour obtenir une clause raisonnable. 
Appliquer la théorie de la divisibilité fictive dans 
ces circonstances équivaut à récrire la clause en lui 
attribuant le contenu que le tribunal estime raison-
nable, d’un point de vue subjectif, dans chaque cas 
particulier. Cette façon de procéder engendre l’in-
certitude quant à ce qui peut être jugé raisonnable 
dans un cas donné.


[40] Deuxièmement, l’application de la théorie 
de la divisibilité fictive pose le problème décrit par 
lord Moulton dans Mason. Elle incite l’employeur 
à imposer une clause restrictive déraisonnable à 
l’employé en risquant, pour unique sanction, que le 
tribunal, s’il juge la clause déraisonnable, lui donne 
néanmoins effet dans la mesure de ce qui aurait pu 
être valablement stipulé par les parties.


[41] Non seulement le recours à la théorie de la 
divisibilité fictive modifierait la clause stipulée à 
l’origine par les parties en lui substituant celle dont 
le tribunal estime que les parties auraient dû conve-
nir, mais encore elle modifierait les risques assu-
més par les parties. C’est l’employeur qui stipule la 
clause restrictive et c’est à l’employé qu’incombe 
l’obligation. Compte tenu de l’inégalité de pouvoir 
généralement reconnue entre employeur et employé, 
le recours à la théorie de la divisibilité fictive pour 
attribuer une interprétation atténuée raisonnable à 
une clause restrictive déraisonnable n’incite pas l’em-
ployeur à stipuler une clause raisonnable et accroît 
indûment le risque que l’employé soit contraint de 
consentir à une clause déraisonnable.


[42] Pour ces motifs, la théorie de la divisibilité 
fictive ne s’applique pas aux clauses restrictives 
d’un contrat de travail.


V. Application aux faits de l’espèce


[43] Le caractère raisonnable d’une clause restric-
tive s’apprécie habituellement au regard de l’am-
pleur des activités interdites ainsi que de la portée 
géographique et de la durée de l’interdiction. Le 
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This case is different because of the added issue 
of ambiguity. As indicated, a restrictive covenant 
is prima facie unenforceable unless it is shown to 
be reasonable. However, if the covenant is ambigu-
ous, in the sense that what is prohibited is not clear 
as to activity, time, or geography, it is not possi-
ble to demonstrate that it is reasonable. Thus, an 
ambiguous restrictive covenant is, by definition, 
prima facie unreasonable and unenforceable. Only 
if the ambiguity can be resolved is it then possible 
to determine whether the unambiguous restrictive 
covenant is reasonable.


[44] The trial judge found that there was no legal 
or judicial definition of the term “Metropolitan 
City of Vancouver”. In finding that the spatial area 
covered by the restrictive covenant was not clear 
and certain, the trial judge referred to the evidence 
of the principal of KRG Western. At para. 56 of his 
reasons, he wrote:


 Mr. Meier’s [principal of KRG Western] cross-
examination at this trial was revealing as to what the 
parties had in mind when the phrase was used. At 
one point he testified that the phrase “means different 
things to different people”. As his evidence progressed 
he thought that what was intended was the Greater 
Vancouver Regional District but “not Lion’s Bay”. At 
another point he indicated that it meant “Vancouver 
and suburbs” and finally he defined it on a popula-
tion base indicating he thought it included “1.4 million 
people”. During the course of his evidence he clearly 
indicated his belief that it was not limited to the City of 
Vancouver.


On the basis of this and other evidence, the trial 
judge found that the language of the restrictive cov-
enant was neither clear nor certain and for this and 
other reasons dismissed the claim of KRG Western 
against Shafron.


[45] The Court of Appeal agreed that the term 
“Metropolitan City of Vancouver” was ambiguous. 
At para. 59, Chiasson J.A. wrote:


présent pourvoi se distingue en ce qu’il soulève 
en outre la question de l’ambiguïté de la clause. 
Comme nous l’avons vu, une clause restrictive est 
à première vue inapplicable, à moins qu’il ne soit 
démontré qu’elle est raisonnable. Mais si la clause 
est ambiguë, en ce sens que l’interdiction n’est pas 
clairement définie quant à sa durée, à sa portée 
géographique ou à l’activité interdite, il est impos-
sible d’en démontrer le caractère raisonnable. Une 
clause restrictive ambiguë est donc par définition 
déraisonnable et inapplicable à première vue. C’est 
uniquement si l’ambiguïté peut être dissipée qu’il 
devient possible de déterminer si la clause restric-
tive non ambiguë est raisonnable.


[44] Le juge de première instance a constaté l’ab-
sence de définition législative ou jurisprudentielle 
de l’expression [TRADUCTION] « l’agglomération de 
la ville de Vancouver ». Il s’est reporté au témoi-
gnage du directeur de KRG Western pour conclure 
que le secteur géographique visé par la clause res-
trictive n’était ni clair ni précis. Voici ce qu’il a écrit 
au par. 56 de ses motifs :


 [TRADUCTION] Le contre-interrogatoire de M. Meier 
[le directeur de KRG Western] pendant le procès est 
révélateur de ce que les parties avaient à l’esprit en uti-
lisant cette expression. Il a déclaré à un moment que 
cette expression « a une signification différente pour 
des personnes différentes ». Plus loin dans son témoi-
gnage, il a dit croire qu’on voulait parler du District 
régional de Vancouver, mais « pas de Lion’s Bay ». À 
un autre moment, il a indiqué que cette expression dési-
gnait « Vancouver et sa banlieue », puis il a finalement 
défini l’expression en fonction de la population, précisant 
qu’elle incluait selon lui « 1,4 million de personnes ». Au 
cours de son témoignage, il a clairement indiqué que, 
dans son esprit, l’expression ne visait pas uniquement la 
ville de Vancouver.


Ce témoignage et d’autres éléments de preuve ont 
amené le juge de première instance à conclure que 
la clause restrictive n’était ni claire ni précise. Pour 
cette raison, et pour d’autres motifs, il a rejeté l’ac-
tion intentée par KRG Western contre M. Shafron.


[45] La Cour d’appel a elle aussi jugé ambiguë 
l’expression [TRADUCTION] « l’agglomération de 
la ville de Vancouver ». Au paragraphe 59, le juge 
Chiasson a déclaré ce qui suit :
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 There is no fixed, recognized meaning for the phrase 
“Metropolitan City of Vancouver”. Various suggested 
meanings were provided at trial and in this Court. They 
served merely to reinforce the ambiguity of the phrase.


[46] However, the Court of Appeal was satisfied 
that “there is no doubt that the parties intended to 
prevent Mr. Shafron from competing in the City 
of Vancouver and an area beyond the City” (para. 
80). It then determined that what “likely was in the 
reasonable contemplation of the parties when they 
made their agreement” (para. 63) was “the City 
of Vancouver, the University of British Columbia 
Endowment Lands, Richmond and Burnaby” (para. 
61). In construing the ambiguous term “Metropolitan 
City of Vancouver” in the way it did, the Court of 
Appeal said that it relied on the doctrine of notional 
severance to resolve the ambiguity.


A. Severance Cannot Be Invoked to Resolve the 
Ambiguity


[47] With respect, I do not think that what the 
Court of Appeal did constituted notional severance. 
As explained above, in Transport, notional sever-
ance was used to read down an illegal provision 
in a contract to render it legal. That is not what the 
Court of Appeal purported to do in this case. It was 
in fact trying to resolve the ambiguity in the term 
“Metropolitan City of Vancouver” by reading down 
covenant according to its notion of reasonableness 
and what it thought the parties might have intended 
(paras. 59 and 63). As stated earlier, notional sev-
erance does not permit a court to rewrite a restric-
tive covenant in an employment contract in order to 
reflect its own view of what the parties’ consensus 
ad idem might have been or what the court thinks 
is reasonable in the circumstances.


[48] In the alternative, KRG Western submitted (at 
para. 116 of its factum) that, if this Court is unwill-
ing to uphold the decision of the Court of Appeal 
which held that “Metropolitan City of Vancouver” 


 [TRADUCTION] Il n’existe aucune définition établie 
et reconnue de l’expression « l’agglomération de la ville 
de Vancouver ». Diverses significations ont été propo-
sées pendant le procès et devant notre Cour. Elles n’ont 
servi qu’à accentuer l’ambiguïté de cette expression.


[46] Toutefois, la Cour d’appel était convaincue 
que [TRADUCTION] « les parties avaient sans l’om-
bre d’un doute l’intention d’empêcher M. Shafron 
de faire concurrence à l’entreprise dans la ville de 
Vancouver et dans les environs » (par. 80). Elle a 
ensuite conclu que le secteur [TRADUCTION] « sans 
doute raisonnablement envisagé par les parties 
lorsqu’elles ont conclu l’entente » (par. 63) était 
composé de « la ville de Vancouver, la dotation fon-
cière universitaire de l’Université de la Colombie-
Britannique, Richmond et Burnaby » (par. 61). La 
Cour d’appel a dit s’être appuyée sur la théorie de 
la divisibilité fictive pour interpréter ainsi l’expres-
sion ambiguë [TRADUCTION] « l’agglomération de 
la ville de Vancouver ».


A. La divisibilité ne peut être invoquée pour dissi-
per l’ambiguïté


[47] En toute déférence, je ne crois pas que la 
Cour d’appel ait effectivement appliqué la théorie 
de la divisibilité fictive. Comme je l’ai expliqué 
précédemment, la Cour a appliqué la théorie de la 
divisibilité fictive dans Transport pour donner une 
interprétation atténuée d’une clause illégale afin de 
la rendre légale. Ce n’est pas ce que la Cour d’ap-
pel voulait faire en l’espèce. Elle essayait en fait de 
dissiper l’ambiguïté de l’expression [TRADUCTION] 
« l’agglomération de la ville de Vancouver » en 
donnant une interprétation atténuée de la clause 
selon ce qu’elle jugeait raisonnable et sa percep-
tion de l’intention possible des parties (par. 59 et 
63). Comme je l’ai déjà indiqué, la théorie de la 
divisibilité fictive ne permet pas à un tribunal de 
récrire une clause restrictive d’un contrat de travail 
en accord avec sa propre perception du consensus 
auquel ont pu arriver les parties ou avec ce qu’il 
juge raisonnable dans les circonstances.


[48] KRG Western a fait valoir à titre subsi-
diaire (par. 116 de son mémoire) que, dans le cas 
où notre Cour ne serait pas disposée à confir-
mer la décision de la Cour d’appel interprétant 
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should be read to include “the City of Vancouver, 
the University of British Columbia Endowment 
Lands, Richmond and Burnaby”, this Court should 
apply blue-pencil severance and remove the word 
“Metropolitan”. In my view, blue-pencil severance 
does not apply here.


[49] As I have stated, blue-pencil severance is to 
be applied narrowly, and only in particular circum-
stances. In Canadian American Financial Corp. 
(Canada) Ltd. v. King (1989), 60 D.L.R. (4th) 293 
(B.C.C.A.), Lambert J.A. stated, at pp. 305-6, that


the courts will only [apply blue pencil severance to] 
sever the covenant and expunge a part of it if the obliga-
tion that remains can fairly be said to be a sensible and 
reasonable obligation in itself and such that the parties 
would unquestionably have agreed to it without vary-
ing any other terms of the contract or otherwise chang-
ing the bargain. . . . It is in that context that reference 
is made in the cases severing and expunging merely 
trivial or technical parts of an invalid covenant, which 
are not part of the main purport of the clause, in order 
to make it valid . . . .


[50] Removal of the word “Metropolitan” would 
leave behind only “City of Vancouver”. KRG 
Western, in its factum, stated that the “context 
makes it clear the parties intended the restricted 
area to cover not only the City of Vancouver, 
but also the suburbs immediately surrounding 
Vancouver” (para. 82). The Court of Appeal stated 
that the parties “clearly intended a geographic reach 
that included the City of Vancouver and something 
more” (para. 57 (emphasis added)). However, there 
is no evidence that the parties would have “unques-
tionably” agreed to remove the word “Metropolitan” 
“without varying any other terms of the contract or 
otherwise changing the bargain”. Blue-pencil sev-
erance is therefore not applicable in this case.


l’expression [TRADUCTION] « l’agglomération de la 
ville de Vancouver » comme désignant « la ville 
de Vancouver, la dotation foncière universitaire de 
l’Université de la Colombie-Britannique, Richmond 
et Burnaby », elle devrait appliquer la technique du 
trait de crayon bleu et supprimer les mots « l’agglo-
mération de ». À mon avis, la divisibilité pure et 
simple ne s’applique pas en l’occurrence.


[49] Comme je l’ai expliqué, la divisibilité pure 
et simple doit être appliquée restrictivement, et 
uniquement dans des circonstances particuliè-
res. Dans Canadian American Financial Corp. 
(Canada) Ltd. c. King (1989), 60 D.L.R. (4th) 293 
(C.A.C.-B.), le juge Lambert a déclaré, aux p. 305-
306, que


[TRADUCTION] les tribunaux n’auront [recours à la tech-
nique du trait de crayon bleu pour] diviser la clause et 
en retrancher un élément que s’il est honnêtement pos-
sible de dire que l’obligation qui subsiste est en soi une 
obligation sensée et raisonnable sur laquelle les parties 
se seraient incontestablement entendues sans changer 
quoi que ce soit aux autres clauses du contrat ni modi-
fier autrement le marché. [. . .] C’est dans ce contexte 
qu’il est question, dans la jurisprudence, de la possibi-
lité de diviser une clause invalide ou d’en supprimer des 
éléments qui sont dénués d’importance ou qui sont de 
pure forme, et qui sont étrangers à son objet principal, 
afin de la rendre valide . . .


[50] En supprimant les mots « l’aggloméra-
tion de », il ne resterait que les mots « la ville de 
Vancouver ». KRG Western écrit dans son mémoire 
qu’il [TRADUCTION] « ressort clairement du contexte 
que, pour les parties, le secteur géographique visé 
par la restriction devait inclure non seulement la 
ville de Vancouver, mais également ses banlieues 
immédiates » (par. 82). La Cour d’appel a estimé 
que les parties [TRADUCTION] « avaient clairement 
en tête une portée géographique qui comprenait 
la ville de Vancouver et quelque chose de plus » 
(par. 57 (je souligne)). Cependant, aucun élément 
de preuve ne démontre que les parties se seraient 
« incontestablement » entendues pour supprimer 
les mots « l’agglomération de » « sans changer quoi 
que ce soit aux autres clauses du contrat ni modi-
fier autrement le marché ». La divisibilité pure et 
simple n’est par conséquent pas applicable en l’es-
pèce.
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B. No Case Made Out for Rectification


[51] KRG Western in its factum says that it was 
obvious that “something must have gone wrong 
with the language” of the covenant and that 
“Metropolitan City of Vancouver” is a “mistaken 
description” (paras. 75 and 78). This submission 
and KRG’s pleadings at first instance invite the 
Court to apply the doctrine of rectification to clar-
ify the mistaken description.


[52] However, this is not a case in which rectifi-
cation is properly applicable. In Frederick E. Rose 
(London) Ld. v. William H. Pim Jnr. & Co., [1953] 
2 Q.B. 450 (C.A.), Denning L.J. stated at p. 461:


Rectification is concerned with contracts and docu-
ments, not with intentions. In order to get rectification 
it is necessary to show that the parties were in complete 
agreement on the terms of their contract, but by an error 
wrote them down wrongly; and in this regard, in order 
to ascertain the terms of their contract, you do not look 
into the inner minds of the parties — into their inten-
tions — any more than you do in the formation of any 
other contract.


Here, there was nothing to indicate what the par-
ties intended by the use of the term “Metropolitan” 
when they entered into the covenant and nothing to 
indicate that they agreed on an area and then mis-
takenly wrote down “Metropolitan”.


[53] In Performance Industries Ltd. v. Sylvan 
Lake Golf & Tennis Club Ltd., 2002 SCC 19, 
[2002] 1 S.C.R. 678, Binnie J., at paras. 37-40, set 
out the necessary requirements for rectification: (1) 
the existence and content of the inconsistent prior 
oral agreement; (2) that the party seeking to uphold 
the terms of the written agreement knew or ought 
to have known about the lack of correspondence 
between the written document and the oral agree-
ment, in circumstances amounting to fraud or the 
equivalent of fraud; and (3) “the precise form” 
in which the written instrument can be made to 
express the prior intention.


B. Le droit à la rectification n’a pas été établi


[51] Dans son mémoire, KRG Western affirme 
que, de toute évidence, [TRADUCTION] « il doit 
y avoir eu erreur dans le libellé » de la clause et 
que l’expression « l’agglomération de la ville de 
Vancouver » constitue une « description erronée » 
(par. 75 et 78). Cette prétention et les actes de pro-
cédure déposés par KRG en première instance invi-
tent la Cour à appliquer la théorie de la rectification 
pour clarifier cette description erronée.


[52] Il ne s’agit cependant pas d’une affaire où la 
rectification est possible. Dans Frederick E. Rose 
(London) Ld. c. William H. Pim Jnr. & Co., [1953] 
2 Q.B. 450 (C.A.), le lord juge Denning a apporté 
les précisions suivantes, à la p. 461 :


[TRADUCTION] La rectification concerne les contrats et 
les documents, et non les intentions. Pour obtenir une 
rectification, il faut démontrer que les parties étaient 
parfaitement d’accord sur les stipulations du contrat, 
mais qu’elles ont fait une erreur lorsqu’elles les ont 
consignées par écrit; et il n’y a pas davantage lieu à cet 
égard, pour établir les conditions du contrat conclu, de 
sonder la pensée des parties — de sonder leurs inten-
tions — qu’il n’y a lieu de le faire à propos de la forma-
tion de tout autre contrat.


En l’espèce, rien n’indiquait ce que les parties 
avaient en tête en utilisant le mot « agglomération » 
lors de la conclusion du contrat et rien n’indiquait 
qu’elles s’étaient entendues sur un secteur géogra-
phique, puis avaient écrit le mot « agglomération » 
par erreur.


[53] Dans Performance Industries Ltd. c. Sylvan 
Lake Golf & Tennis Club Ltd., 2002 CSC 19, 
[2002] 1 R.C.S. 678, le juge Binnie a énoncé, aux 
par. 37-40, les conditions préalables à la rectifi-
cation : il faut (1) établir l’existence et la teneur 
de l’entente verbale antérieure incompatible; (2) 
prouver que la partie qui réclame l’application de 
l’entente écrite connaissait ou aurait dû connaî-
tre la discordance entre l’entente verbale et l’en-
tente écrite, dans des circonstances qui consti-
tuent une fraude ou l’équivalent d’une fraude; 
et (3) démontrer « de façon précise » comment 
l’écrit peut être formulé pour exprimer l’intention  
antérieure.
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[54] In this case, KRG Western has shown no 
prior oral agreement, let alone the content of one. 
Rather, it simply asserts that “something must have 
gone wrong with the language” of the contract. 
Without pointing to a prior agreement that was 
departed from when the contract was put into writ-
ing, rectification is not available.


[55] In Binnie J.’s discussion of the “precise form” 
requirement, at para. 40, he stated:


 The third hurdle is that Sylvan (Bell) [the respond-
ent in that case] must show “the precise form” in which 
the written instrument can be made to express the prior 
intention (Hart, supra, per Duff J., at p. 630). This 
requirement closes the “floodgates” to those who would 
invite the court to speculate about the parties’ unex-
pressed intentions, or impose what in hindsight seems 
to be a sensible arrangement that the parties might have 
made but did not. The court’s equitable jurisdiction is 
limited to putting into words that — and only that — 
which the parties had already orally agreed to.


In my view, the Court of Appeal imposed what in 
hindsight seemed to it to be a sensible arrangement 
that the parties might have made, but did not.


[56] I would also note Binnie J.’s comments, at 
para. 31:


In Hart, supra, at p. 630, Duff J. (as he then was) 
stressed that “[t]he power of rectification must be 
used with great caution”. Apart from everything else, 
a relaxed approach to rectification as a substitute for 
due diligence at the time a document is signed would 
undermine the confidence of the commercial world in 
written contracts.


[57] In this case, KRG Western can point to 
no prior agreement, written or oral, that explains 
the term “Metropolitan City of Vancouver”. 
Rectification is used to restore what the parties’ 
agreement actually was, were it not for the error in 
the written agreement. In the present case, there is 
no indication that the parties agreed on something 


[54] En l’espèce, KRG Western n’a pas établi 
l’existence d’une entente verbale antérieure, et 
encore moins la teneur d’une telle entente. Elle 
affirme simplement qu’il [TRADUCTION] « doit y 
avoir eu erreur dans le libellé » du contrat. Pour 
demander une rectification, il faut impérativement 
faire valoir une entente antérieure à laquelle il 
aurait été dérogé lorsque le contrat a été consigné 
par écrit.


[55] Le juge Binnie a fait les observations suivan-
tes, au par. 40, sur l’obligation de démontrer « de 
façon précise » comment l’écrit peut être formulé :


 Suivant le troisième obstacle, Sylvan (Bell) [l’inti-
mée dans cette cause] doit démontrer [TRADUCTION] 
« de façon précise » comment l’écrit peut être formulé 
pour exprimer l’intention antérieure (Hart, précité, le 
juge Duff, p. 630). Cette exigence prévient « l’avalan-
che de poursuites » de la part de ceux qui inviteraient 
les tribunaux à spéculer sur les intentions inexprimées 
des parties ou à imposer ce qui, a posteriori, semble 
être un arrangement judicieux, qu’auraient pu conclure 
les parties mais qu’elles n’ont par ailleurs pas choisi. La 
compétence des tribunaux en equity se limite à expri-
mer en mots ce sur quoi — et uniquement ce sur quoi — 
les parties s’étaient déjà entendues verbalement.


J’estime que la Cour d’appel a imposé ce qui, a pos-
teriori, lui semblait être un arrangement judicieux 
qu’auraient pu conclure les parties, mais qu’elles 
n’ont par ailleurs pas choisi.


[56] Je signalerais aussi les commentaires sui-
vants faits par le juge Binnie au par. 31 :


Dans l’arrêt Hart, précité, p. 630, le juge Duff (plus tard 
Juge en chef du Canada) a souligné que [TRADUCTION] 
« [l]e pouvoir de rectification ne doit être utilisé qu’avec 
grande prudence ». Tout assouplissement de l’applica-
tion de la rectification qui en ferait un substitut à l’exer-
cice de diligence raisonnable lors de la signature d’un 
document aurait pour effet d’ébranler la confiance du 
monde des affaires à l’égard des contrats écrits.


[57] En l’espèce, KRG Western ne peut faire 
valoir aucune entente préalable, écrite ou verbale, 
qui expliquerait l’expression [TRADUCTION] « l’ag-
glomération de la ville de Vancouver ». La recti-
fication a pour objet de rétablir l’entente vérita-
blement conclue par les parties, n’eût été l’erreur 
commise dans l’entente écrite. Or dans le cas qui 
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and then mistakenly included something else in the 
written contract. Rather, they used an ambiguous 
term in the written contract. The original restric-
tive covenant was drafted by a Toronto lawyer who 
apparently did not know that “Metropolitan City 
of Vancouver” was not a legally defined term. The 
doctrine of rectification is not applicable.


VI. Conclusion


[58] In my respectful opinion, the Court of 
Appeal erred when it rewrote the restrictive cove-
nant in this case to substitute for the “Metropolitan 
City of Vancouver” the “City of Vancouver, the 
University of British Columbia Endowment Lands, 
Richmond and Burnaby”. The term “Metropolitan 
City of Vancouver” was ambiguous and there was 
no context or other evidence demonstrating the 
mutual understanding of the parties at the time 
they entered into the contract as to what geographic 
area it covered. Further, the trial judge found that 
the restrictive covenant was unreasonable (para. 
52). It was inappropriate for the Court of Appeal to 
rewrite the geographic scope in the restrictive cov-
enant to what it thought was reasonable.


[59] I would allow the appeal with costs here and 
in the courts below and restore the judgment of the 
trial judge dismissing KRG Western’s action.


 Appeal allowed with costs.


 Solicitors for the appellant: Clark Wilson, 
Vancouver.


 Solicitors for the respondent: Lindsay Kenney, 
Vancouver.


nous occupe, rien ne permet de croire que les par-
ties auraient convenu d’une chose, puis inscrit par 
erreur quelque chose d’autre dans le contrat écrit. En 
fait, elles ont plutôt utilisé une expression ambiguë 
dans le contrat écrit. La clause restrictive originale 
a été rédigée par un avocat de Toronto qui, semble-
t-il, ne savait pas que l’expression [TRADUCTION] 
« l’agglomération de la ville de Vancouver » n’avait 
pas de sens défini en droit. La théorie de la rectifi-
cation ne s’applique pas.


VI. Conclusion


[58] À mon avis, la Cour d’appel a eu tort de 
récrire en l’espèce la clause restrictive pour rempla-
cer [TRADUCTION] « l’agglomération de la ville de 
Vancouver » par « la ville de Vancouver, la dotation 
foncière universitaire de l’Université de la Colombie-
Britannique, Richmond et Burnaby ». L’expression 
« l’agglomération de la ville de Vancouver » était 
ambiguë et il n’existait aucun contexte ni autre élé-
ment de preuve établissant que les parties s’étaient 
entendues, au moment de la conclusion du contrat, 
sur le secteur géographique visé par cette expres-
sion. Qui plus est, le juge de première instance a 
conclu que la clause restrictive était déraisonnable 
(par. 52). La Cour d’appel ne pouvait pas reformu-
ler la portée géographique de la clause restrictive 
selon ce qui lui semblait raisonnable.


[59] Je suis d’avis d’accueillir le pourvoi avec 
dépens devant notre Cour et devant les juridictions 
inférieures et de rétablir la décision du juge de pre-
mière instance rejetant l’action de KRG Western.


 Pourvoi accueilli avec dépens.


 Procureurs de l’appelant : Clark Wilson, 
Vancouver.


 Procureurs de l’intimée : Lindsay Kenney, 
Vancouver.
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Authorities considered:


Hall, Geoff R., Canadian Contractual Interpretation Law, 2nd ed. (Markham, Ont.: LexisNexis Canada, 2012)
Words and phrases considered:


blue-pencil severance


Blue-pencil severance involves removing part of a contract, as if by drawing a line through it.


notional severance


Notional severance "involves reading down a contractual provision so as to make it legal and enforceable" [Shafron v. KRG
Insurance Brokers (Western) Inc. (2009) 52 B.L.R. (4th) 165 at para. 2].


APPEAL from judgment reported at 2176693 Ontario Ltd. v. Cora Franchise Group Inc. (2014), 2014 ONSC 600, 2014
CarswellOnt 1373, 119 O.R. (3d) 100, 23 B.L.R. (5th) 145 (Ont. S.C.J.), allowing application brought by franchisee for
declaration that section of franchise agreement was void and unenforceable.


K. van Rensburg J.A.:


1      This appeal engages the interpretation of the rights and obligations of franchisors and franchisees under the Arthur Wishart
Act (Franchise Disclosure), 2000, S.O. 2000, c. 3 (the "AWA"), in the context of the franchisor's consent to an assignment of
a franchise agreement to a third party.


2      The appeal is from an order granted on application by the respondents, declaring void and unenforceable clauses in two
franchise agreements requiring delivery of a release as a condition of the respondents' assignment of their franchise agreements.
For the reasons that follow, I would dismiss the appeal.


A. Facts


3      The appellant is the franchisor of "Cora" restaurants. The respondents are two corporate franchisees with common control
that operate Cora restaurants in Ancaster and Niagara Falls, Ontario. Each franchisee entered into a franchise agreement with
the appellant, the Ancaster franchisee in 2007 and the Niagara Falls franchisee in 2008.


4      In 2011 and 2012 the respondents commenced legal actions in the Superior Court against the appellant. In their actions the
respondents assert a number of AWA claims, including breach of the duty of fair dealing in the performance and enforcement of
their franchise agreements under s. 3, as well as common law claims of breach of contract, negligence and misrepresentation.


5      In 2013, in an effort to mitigate their damages, the franchisees decided to sell the franchise businesses, and to assign their
franchise agreements to third parties.


6      Pursuant to s. 22.4 of each franchise agreement, the franchisor's consent is required before the franchisee is able to assign its
rights under the franchise agreement. Sections 22.4 and 22.6 set out a number of conditions precedent to the franchisor's consent,
including the provision of detailed information about the proposed assignee in order to permit the franchisor to decide whether
the assignee would be a suitable franchisee and operator and a requirement that the assignee complete training programs and
demonstrate its fitness as a franchisee. Section 22.6 also requires the franchisee seeking to assign its rights to provide a general
release of any claims against the franchisor. The section provides specifically that the franchisor, as a condition precedent to
the granting of its consent, will require:


22.6.4 Franchisee and its directors, officers and shareholders signing and delivering in favour of Franchisor and its directors,
officers, shareholders and employees, a general release in the form specified by Franchisor of any claims against Franchisor
and its officers, directors, shareholders and employees.
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7      The Niagara franchisee entered an agreement with a third party for the sale of the franchise on July 23, 2013, subject to the
appellant's consent. Communications between the parties followed, which included an exchange with respect to the requirement
that the franchisee provide a release. The franchisor's counsel requested that the franchisee comply with the conditions for
consent set out in the franchise agreement. The franchisee responded that it would not be executing a general release pursuant
to s. 22.6.4. The franchisor wrote back, stressing that it expected strict compliance with the assignment provisions, including
the requirement for a general release. The franchisee's counsel expressed its position that such a release was contrary to s. 11
of the AWA. That section provides as follows:


Any purported waiver or release by a franchisee of a right given under this Act or of an obligation or requirement imposed
on a franchisor or franchisor's associate by or under this Act is void.


8      The franchisor's counsel responded that it was not seeking the release of claims covered by the AWA, and thereafter
provided the Niagara franchisee with a draft release. The release stated explicitly that it would not constitute a waiver of any
rights prescribed by the AWA or claims made thereunder in the pending Superior Court action.


9      The Niagara franchisee refused to sign the release, and the two respondents brought an application to the Superior Court
seeking a declaration that s. 22.6.4 of each franchise agreement was void, unconscionable and unenforceable.


B. Decision on the Application


10      The application judge identified the overarching issue in the application as whether s. 22.6.4 of the two franchise
agreements was void by virtue of s. 11 of the AWA. A related issue was whether the impugned release conditions could be read
down to be compliant or otherwise be enforceable in part.


11      The application judge first interpreted s. 22.6.4. She considered the ordinary meaning of the requirement to provide
a "general release ... of any claims", as including a release of rights under the AWA. The words "in the form specified by
Franchisor" did not take the release provision outside of s. 11 of the AWA, as they related to form, and did not narrow the
substantive requirement for a general release.


12      The application judge held that accepting the appellant's argument that its offer to agree to a narrower release after the issue
was raised protected the clause from s. 11, would create a potential for abuse. A franchisor could "wait and see" if a complaint
was raised. If not, it could obtain full releases from franchisees who did not assert their rights.


13      The application judge next considered whether the effect of s. 11 was to void the whole of s. 22.6.4 of the franchise
agreement or whether that section could be read down or partially enforced to permit the franchisor to require, as a condition
of its consent to an assignment, a release of non-AWA claims.


14      The application judge held that s. 11 of the AWA should be interpreted according to the AWA's purpose of mitigating the
inequality of bargaining power between franchisors and franchisees. She referred to Landsbridge Auto Corp. v. Midas Canada
Inc., 2010 ONCA 478, 322 D.L.R. (4th) 177 (Ont. C.A.), where this court held that terms in a franchise agreement calling
for a general release were unenforceable. She noted that the court in that case neither found the clauses partly enforceable nor
"read them down".


15      The application judge then reviewed and distinguished several cases, including Seidel v. Telus Communications Inc., 2011
SCC 15, [2011] 1 S.C.R. 531 (S.C.C.), where the Supreme Court concluded that a provision in a cell phone contract that required
all claims to be arbitrated did not apply to statutory claims that could be litigated in court under the Business Practices and
Consumer Protection Act, S.B.C. 2004, c. 2. The provision did apply to require the plaintiff's other claims against the defendant
to be arbitrated. The application judge distinguished Seidel on the grounds that (i) the policy considerations in the statutes at
issue were different, and (ii) Seidel involved access to justice and arbitration rather than the release of substantive claims.


16      The application judge preferred to analogize the case at hand to KRG Insurance Brokers (Western) Inc. v. Shafron, 2009
SCC 6, [2009] 1 S.C.R. 157 (S.C.C.), where the Supreme Court held that the "reading down" or notional severance of offensive
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employment contract provisions would invite employers to draft overly broad covenants in the hope that either employees would
not assert their rights or that a court would sever or read down only the unreasonable parts of the covenant. She found that the
policy considerations at issue in this case were similar.


17      The application judge determined that the wording of s. 11 is broad and does not contemplate that a provision of an
agreement can be struck down only in part. Section 22.6.4 explicitly contemplates a "general release," and partial enforcement
would raise the same potential for abuse as discussed above. Also, since many AWA rights are codifications of the common
law, reading down offending provisions to exclude non-statutory rights would create debate and confusion about the status of
overlapping claims. A purposive interpretation supported rendering the provision void rather than allowing the appellant to
essentially rewrite it.


18      The application judge accordingly issued a declaration that s. 22.6.4 of the two franchise agreements is void and
unenforceable.


C. Issues on Appeal


19      The appellant contends that the application judge erred:


• by failing to give effect to the ability of the franchisor to choose the form of release and therefore to tender an AWA-
compliant release;


• by disregarding the fact that the release sought as a condition of the proposed transfer did not in any way affect the
respondents' AWA rights;


• in failing to follow the authority of Seidel v. Telus Communications Inc., and refusing to sever the illegal parts of the
impugned clause; and


• in applying incorrect policy considerations.


D. Analysis


20      The main issue on this appeal is whether the impugned clause in the franchise agreements, while unenforceable with
respect to AWA claims, should nonetheless be enforced in part. In my view, in the circumstances here, the clause cannot be
severed to require only a release of non-AWA claims as a condition of consent to the proposed assignment. I will deal briefly
first with the standard of review and the appellant's preliminary arguments respecting the interpretation of the contract and its
actions in seeking only an AWA-compliant release. I will then consider the effect of s. 11 of the AWA on s. 22.6.4 of the franchise
agreements and whether this court should sever or "read down" this provision. I will also address the Seidel decision, which in
my view does not provide the appropriate analytical framework for the resolution of the issues engaged in this appeal.


(1) Standard of Review


21      This appeal involves the interpretation of a contract in light of a statutory provision. Unless there is an extricable question
of law, the interpretation of a contract is a question of mixed fact and law: Creston Moly Corp. v. Sattva Capital Corp., 2014
SCC 53, 373 D.L.R. (4th) 393 (S.C.C.), at paras. 50-53. The correctness standard applies if the legal aspect of the issue is readily
extricable, otherwise deference is warranted.


22      In my view, both the interpretation of s. 22.6.4 and the issue of whether that section of the contract is entirely unenforceable
or can be severed, raise questions of mixed fact and law. They involve an assessment of the words of the contract, considered in
light of the context and the broader policy objectives of the AWA. The decision of the application judge is therefore reviewable
on the standard of palpable and overriding error. That said, the result of this appeal does not turn on the standard of review. The
decision below, in my view, was correct and devoid of any palpable and overriding error.


(2) The Appellant's Preliminary Arguments: Whether Section 22.6.4 Engages Section 11 of the AWA
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23      The appellant asserts that the application judge erred in concluding that s. 22.6.4 of the franchise agreements contravenes
s. 11 of the AWA, and is therefore unenforceable.


24      First, the appellant argues the application judge ignored language in the clause permitting it to require the respondents
to provide a release "in the form specified by the Franchisor". Second, the appellant submits that, because the draft release it
provided in fact required only a release of common law claims, s. 11 was not engaged at all.


25      I would reject the appellant's argument that the words "in the form specified by the Franchisor" expressly allow the
franchisor to determine the scope of the release, including to make it compliant with the AWA, and therefore save the clause from
being contrary to s. 11 of the AWA. As the application judge stated, "based upon an ordinary interpretation of those words, they
relate to form, not substance". The clause requires a "general release" of "any claims against [the] Franchisor", and not a release
of whatever claims the franchisor might specify. The section does not call for a release of claims to the extent that applicable
law would permit (which would import flexibility into the substance of the obligation to provide a release); the only flexibility
is with respect to form, which does not detract from or qualify the obligation to provide a "general" release of all claims.


26      I would similarly reject the appellant's argument that, as it required only a release of common law claims from the
respondents, s. 11 was not engaged. The clause clearly anticipates that, as a condition of the franchisor's consent to an assignment,
the franchisee will provide a general release of all claims. Such a release would include AWA claims, and that would violate s. 11.


27      Accordingly, the impugned clause, by its terms, requires the franchisee, as a condition of transfer, to provide a general
release, which would include AWA claims. The appellant, by its conduct, could not alter the contractual obligation by seeking
to obtain something less, something that would be compliant with the AWA. Section 11 of the AWA is clearly engaged.


(3) Section 22.6.4 Is Not Void; It Is Unenforceable


28      The application judge concluded that the requirement to provide a general release was both void and unenforceable. As
I explain below, s. 11 of the AWA does not render the impugned clause of the franchise agreement void; rather the obligation
imposed by the clause, and that the appellant seeks to enforce, is unenforceable as enforcement would be contrary to statute.


29      Section 11 of the AWA provides that "[a]ny purported waiver or release by a franchisee of a right given under this Act ...
is void". On its plain language, this provision operates to void the release or waiver itself, and not the provisions of a contract
requiring such a release to be provided. Section 22.6.4 of the franchise agreement is not itself a release of a right under the AWA
— it simply requires that such a release be provided in the event of an assignment of the franchise by the franchisee. Section 11
therefore does not operate so as to void the impugned clause from the outset. A void provision would result where, as in Seidel,
for example, the contract contains an explicit waiver of rights where the waiver is prohibited by statute.


30      The issue here, then, is whether the clause of the franchise agreement that requires the provision of a general release of
all claims is unenforceable as contrary to statute.


31      Once it is recognized that s. 22.6.4 requires the franchisee, in order to exercise certain rights under the franchise agreement,
to provide a general release of all claims (and not just such claims as the franchisor may specify), then it is unenforceable as
requiring the performance of something that would contravene s. 11 of the AWA. It is acknowledged that the clause cannot not
be enforced to require a release of AWA claims. The question is then whether the court should read down the requirement to
compel only the performance of something that would be legal, i.e.: a release, but not of AWA claims. This engages the doctrine
of severance.


(4) Section 22.6.4 Cannot Be Severed and Enforced to the Extent It Is Not in Conflict with Section 11 of the AWA


32      The appellant argues that if s. 11 of the AWA is engaged by s. 22.6.4, the application judge erred by failing to sever or
read down the clause to require a release of non-AWA claims only, and that she relied on inappropriate policy considerations in
doing so. The appellant submits that this court should find the clause unenforceable only in part, and require the respondents
to provide a release of non-AWA claims.
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33      The appellant asserts that the practical effect of the application judge's decision is that the appellant will be deprived of
its contractual right, bargained for in good faith, to obtain a release as a condition of providing its consent to an assignment.
The appellant argues that it is not necessary in order to promote the policy behind the AWA to find the section of the contract
completely unenforceable; rather, it should be read down to permit the franchisor to tender a release that does not purport to
release AWA claims.


34      I conclude that the application judge did not err when she held that the clause could not be severed or read down and
enforced only to the extent it was not in conflict with s. 11 of the AWA.


(a) General Principles of Severance


35      Where part of a contract is unenforceable because enforcement would be contrary to statute or the common law, rather than
setting aside the entire contract, courts may sever the offending provisions while leaving the remainder of the contract intact.
Severance lies along a spectrum of remedies available when a provision of a contract is illegal, including voiding the contract
in whole or in part. The appropriate remedy will depend on the particular context: Transport North American Express Inc. v.
New Solutions Financial Corp., 2004 SCC 7, [2004] 1 S.C.R. 249 (S.C.C.), at para. 6. Courts are generally reluctant to sever
contractual provisions because severance alters the terms of the original agreement between the parties: Shafron, at para. 32.


36      Severance takes two forms: "blue-pencil" and "notional". Blue-pencil severance involves removing part of a contract, as
if by drawing a line through it. Notional severance "involves reading down a contractual provision so as to make it legal and
enforceable": Shafron, at para. 2. Where severance is appropriate, courts choose the technique that "in light of the particular
contractual context involved, would most appropriately cure the illegality while remaining otherwise as close as possible to the
intentions of the parties expressed in the agreement": Transport North American Express Inc., at para. 32.


37      Courts will consider the context of the contract at issue and any relevant policy considerations when assessing whether and
how to sever provisions: see, for example, Shafron. Severance engages policy concerns to a certain degree beyond protecting
the parties' intentions, because the court is being asked to assist one party to enforce an otherwise unenforceable provision.


38      The context here is a business relationship carried out through the vehicle of a franchise. Franchise agreements are
contracts of adhesion, frequently in standard form with the "main provisions ... presented on a 'take it or leave it basis'": Shelanu
Inc. v. Print Three Franchising Corp. (2003), 64 O.R. (3d) 533 (Ont. C.A.), at para. 58. These contracts often give the franchisor
a significant degree of control over the franchisee's business. In interpreting franchise agreements, courts have applied "policy
goals in addition to accuracy in giving effect to the parties' intentions" and have expressed "concern about inequality of power
within the contractual relationship, and the resultant need to protect the more vulnerable contracting party from abuse at the
hands of the more powerful party": Geoff R. Hall, Canadian Contractual Interpretation Law, 2nd ed. (Markham: LexisNexis
Canada, 2012), at p. 194.


39      For the reasons outlined below, in my view, s. 22.6.4 should not be read down to permit the appellant to require a release of
only non-AWA claims. The blue pencil approach does not apply in the circumstances, because there is no phrase in s. 22.6.4 that
could be struck to enable the clause to require a release of only non-AWA claims. The clause should not be notionally severed
given that severance would undermine the purposes of the AWA.


(b) The Clauses Should Not Be Notionally Severed


40      In my view, notional severance is not an appropriate remedy in the circumstances, as it could undermine the purpose of
s. 11 of the AWA. This court's decision in Midas Canada Inc. is not determinative of whether clauses in a franchise agreement
purporting to require a release can be severed. However, the reasoning in that decision informs the analysis and supports the
view that notionally severing or reading down clauses calling for a broad release would not be in line with the purposes of the
AWA. Before continuing with the severance analysis, I pause to consider the Midas decision.


(i) The Midas Case Is Helpful But Not Determinative
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41      In the Midas case, this court considered whether a franchisor could require a general release of claims by a franchisee
as a condition of the renewal or assignment of a franchise agreement.


42      The case arose in the context of a class proceeding. The claims were asserted under both the common law and the AWA.
While the class proceeding was pending, the representative plaintiff's franchise agreement expired. As a condition of renewal,
the standard form agreement included a provision requiring a general release of any and all claims and causes of action against
the franchisor.


43      The franchisor tendered a draft general release in its proposed renewal agreement that purported to release all claims of
any nature. The franchisee moved for an order preventing the franchisor from requiring it to execute a release from the claims
certified in the class action as a condition of the renewal or transfer of its rights under the franchise agreement. It sought a
declaration that any provision requiring class members to release the franchisor from liability as a condition of the renewal
or transfer of their rights under the agreement was unenforceable to the extent of some or all of the common issues in the
proceeding.


44      This court concluded that the renewal and assignment provisions of the franchise agreement requiring a general release
were unenforceable and that a release in accordance with those provisions would be void.


45      MacFarland J.A. stated at para. 26, "[t]he language of s. 11 could not be clearer. If you include a term in your franchise
agreement that purports to be a waiver or release of any rights a franchisee has under the Act, it will be void." After observing that
the claims by the franchisees in the class proceedings were both under the AWA and common law, she noted at paras. 29 and 30:


To permit the appellant to require the class members to release any claims they might have against the appellant in order
to take advantage of any other rights they might have under the Agreement, in my view, is simply contrary to the spirit,
intent and letter of the Act. Where a franchisor insists upon such waiver or release, s. 11 makes it clear that any such
waiver or release will be void.


The purpose of the Act is to protect franchisees. The provisions of the Act are to be interpreted in that light. Requiring
franchisees to give up any claims they might have against a franchisor for purported breaches of the Act in order to renew
their franchise agreement, unequivocally runs afoul of the Act.


46      Here, the application judge relied on Midas to conclude that s. 22.6.4 of the franchise agreement could not be enforced in
part. She noted that MacFarland J.A. did not find the clauses in Midas enforceable in part. However, Midas does not establish
that clauses requiring a release can never be severed or read down. The court concluded that the relevant provisions were
unenforceable. The issue of severance was not considered in Midas, as there was no indication that the franchisor had offered
or was prepared to accept anything less than a full release of claims.


47      While the Midas decision is therefore not determinative, the views expressed in that case can nevertheless inform this
court's consideration of the severance issue, as noted later in these reasons.


(ii) Relevant Factors for Notional Severance


48      In Transport North American Express Inc., at para. 42, a case dealing with a contract providing for an illegal rate of
interest, the Supreme Court adopted several factors to assess the appropriateness of notional severance or partial enforcement
as a remedy in the face of an illegal provision in a contract. When re-worded to apply to the franchise context, the factors would
read as follows: (1) whether the purpose or the policy of s. 11 of the AWA would be subverted by severance, (2) whether the
parties entered into the agreement for an illegal purpose, (3) the relative bargaining positions of the parties and their conduct
in reaching the agreement, and (4) the potential for the franchisee to enjoy an unjustified windfall. Although not in a statutory
context, the Supreme Court relied on similar considerations in Shafron to conclude that, as a general rule, notional severance
should not be available in the case of restrictive covenants in employment contracts (at paras. 37-41).
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49      While the context is different, some of the factors identified are useful in this case. Indeed, in Midas, MacFarland J.A.
considered the first factor — the policies of the AWA — in concluding that the clauses at issue there were unenforceable. Here,
the application judge considered similar factors as well. Considering these factors is also consistent with the court's general
approach to the interpretation of franchise agreements as discussed above, which takes into account policy goals and is concerned
with the inequality of bargaining power between franchisors and franchisees.


50      In my view, the illegal purpose factor, while appropriate in the illegal interest rate context, is not helpful when considering
the terms of a franchise agreement. Franchise agreements are entered into for legal and legitimate business purposes, as was
the case here. Even when considering a particular problematic clause, it will be rare that parties have an illegal purpose.


51      Similarly, the factor looking at the positions of the parties and their conduct in reaching the agreement may be of limited
assistance in the franchise context. Unlike a loan on which an illegal rate of interest is charged, a franchise agreement covers a
wide range of subjects and is often in standard form. As such, the parties' conduct in reaching the agreement may not provide
much insight into whether severance of a particular clause would be appropriate. However, I note that the relative bargaining
positions of the parties may be relevant, especially given the concern about inequality of bargaining power in the franchise
context.


52      In the circumstances of this case, there are limited factual findings on which to assess the parties' positions and conduct
in forming the agreement, so this factor is of little assistance.


53      Accordingly, I consider only the first and fourth factors: whether the purpose or policy of s. 11 of the AWA would be
subverted by the mode of severance suggested by the appellant, and whether the franchisee would receive an unjustified windfall
if the clause is held to be unenforceable in its entirety.


(iii) The Purpose and Policy of Section 11 of the AWA Would Be Subverted by Severance


54      As MacFarland J.A. held in Midas, the purpose of the AWA is to protect franchisees (at para. 30). Section 11, in particular,
aims to protect franchisees against more sophisticated franchisors who might seek to have franchisees contract out of their AWA
rights. As the application judge noted, enforcing in part a clause calling for a general release raises the potential for abuse by
franchisors.


55      In the context of restrictive covenants in employment contracts, the Supreme Court cited similar concerns about abuse
in holding that notional severance was not available as a remedy. The Court in Shafron concluded that, permitting notional
severance would "[invite] employers to draft overly broad restrictive covenants with the prospect that the courts will only sever
the unreasonable parts or read down the covenant to what the courts consider reasonable" (at para. 33). Applying the doctrine
of notional severance would also "[provide] no inducement to an employer to ensure the reasonableness of the covenant and
inappropriately [increase] the risk that the employee will be forced to abide by an unreasonable covenant" (at para. 41).


56      As this court said in Shelanu Inc. v. Print Three Franchising Corp., at para. 66, the franchise context is similar to
the employment context. Like employees, franchisees generally do not have equal bargaining power to the franchisor and are
unable to negotiate more favourable terms (because franchise agreements are contracts of adhesion). Their relationship with
the franchisor continues to be affected by a power imbalance because the franchisee must submit to inspections and audits and
is often required to purchase items from the franchisor (Shelanu, at para. 66).


57      Applying notional severance to clauses otherwise unenforceable under the AWA would similarly invite franchisors "to
draft overly broad [provisions] with the prospect that the courts will only sever ... or read [those provisions] down". It would
provide no incentive to franchisors to ensure their franchise agreements are in compliance with the AWA. It would also increase
the risk that a franchisee — having signed a waiver or release of all claims — would erroneously believe it is not entitled to
pursue any claims against the franchisor, including its AWA claims. "Reading down" contractual requirements that overreach
would have a chilling effect on the exercise of franchisees' rights. Each of these possibilities suggests that notional severance
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would diminish the protection offered by s. 11 of the AWA against franchisors who might seek to have franchisees contract
out of their AWA rights.


58      In my view, therefore, permitting notional severance of the overbroad clause in this case could subvert the policy and
purpose of s. 11 of the AWA.


(iv) The Franchisees Would Receive a Windfall to Some Degree


59      The issue here is whether there is a potential for the respondents to receive an unjustified windfall if the clause is struck in its
entirety rather than read down to require a release of non-AWA claims alone. The appellant argues in effect that the respondents
would receive a windfall: they bargained to provide a release of all claims in exchange for the appellant's consent to a transfer
of their rights under the franchise agreement, and if the clauses are severed in their entirety, they will not have to provide any
release at all. The appellant contends that the application judge's decision has the effect of giving franchisees more than they are
entitled to and eroding the franchisor's contractual rights beyond what is required to give effect to the protections under the AWA.


60      To the extent that the respondents would no longer be required to release their common law claims, the appellant is
correct that the respondents receive a greater protection than what they would have been entitled to. However, the extent of
the windfall is difficult to assess, since there is significant overlap between the common law and AWA claims of a franchisee
alleging misrepresentation. Of course, there is no "windfall" to the respondents by not requiring them to release their AWA
claims as such a release would not be enforceable.


61      In any event, the legitimate interests of the franchisor, in the context of an assignment, are protected even without the
requirement of providing a release. As the appellant notes in its factum, "the purpose of Cora's assignment provision is to ensure
that the franchise agreement is assigned to a party that will be a competent franchisee able to operate the franchise in accordance
with Cora's standards." All of the other conditions precedent to the franchisor's approval of an assignment remain in place. In
particular, the appellant does not lose its ability to approve the assignee as a franchisee.


(v) Conclusion on Notional Severance


62      The potential for some windfall to the respondents in this particular case does not outweigh the potential for abuse and
subversion of the purposes of s. 11 of the AWA if severance were permitted. Having regard to the relevant considerations, I
conclude that the clause should not be notionally severed or read down to require only a release of non-AWA claims. Allowing
franchisors to include such clauses in franchise agreements, knowing courts would only find them unenforceable in part, could
serve to undermine the purposes of the AWA.


(c) Seidel Is Distinguishable


63      The appellant contends that the application judge ought to have applied the analysis from the Supreme Court's decision
in Seidel v. TELUS Communications Inc., to conclude that the requirement to provide a release would be void only to the extent
that the franchisor seeks the release of AWA claims. The application judge distinguished Seidel on the basis that it involved
different policy considerations and dealt with access to justice and arbitration rather than the release of substantive claims. I
would distinguish Seidel but for different reasons that have to do with how the question in each case came before the court. As
I will explain, the analytical framework in Seidel simply does not apply here.


64      It is apparent that the court in Seidel did not use the enforceability and severance analysis that I have followed in this
decision. The issue arose in a different way and required a different framework of analysis. As I have indicated, the question
in this case is the enforceability of a contractual provision that would require an act to be performed that is contrary to statute.
The question in Seidel was whether (or to what extent) an impugned provision in the contract itself was void.


65      In Seidel, the representative plaintiff commenced a court action in relation to a cell phone contract, asserting both
common law rights and claims under the British Columbia Business Practices and Consumer Protection Act (the "BPCPA").
The defendant sought to stay the court proceedings, relying on a clause in the contract providing for any claims to be referred
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to mediation and thereafter, if unresolved, to "private, confidential and binding arbitration" (the "arbitration clause"). Under s.
172 of the BPCPA, persons affected by a consumer transaction were entitled to bring actions under the BPCPA in the Supreme
Court to enforce the statute's consumer protection standards. Section 3 of the BPCPA (like s. 11 here) stated that any agreement
that waived statutory rights was "void".


66      The question was, then, the effect of the statutory provision on the arbitration clause. The contractual term itself purported
to waive rights, including those under the BPCPA. The arbitration clause was not unenforceable as requiring an act contrary
to the BPCPA; rather, the Supreme Court applied s. 3 so as to void the arbitration clause to the extent it would require BPCPA
claims to be arbitrated. In other words, the arbitration clause was void to the extent that it would restrict the exercise of the
BPCPA rights.


67      Section 11 of the AWA, like s. 3 of the BPCPA, provides that any agreement that would waive or release rights under the
AWA is void. However, as we have seen, the franchise agreement requires the delivery of a general release that would include
AWA claims. It is not the franchise agreement itself that waives or releases rights; accordingly, unlike in Seidel, the question is
not whether the contractual term itself is already void, or void in part by virtue of a statutory provision (as would be the case
if the franchise agreement, for example, contained a release of rights).


68      This distinction is more than merely technical.


69      The enforceability and severance analysis requires an extra step. The appellant is seeking to enforce a contractual
obligation, an obligation that by its terms is too broad and incapable of being enforced without violating s. 11 of the AWA.
The appellant needs the assistance of the court to permit it to call for something less, something that will be in accordance
with the statute.


70      This extra dimension invokes policy concerns that do not arise where the court is asked to interpret a statutory provision
to determine whether and to what extent it renders provisions in an agreement void. In the latter case, the legislature has spoken.
In the former, while the holding that a provision is unenforceable results from statute, the degree to which the court is willing
to sever the impugned clause requires a different analytical framework. Taking Seidel as an example, the only assistance the
plaintiff could reasonably expect of the court was to be given the benefits of the rights under the BPCPA. The court in that case
was asked only to extend the applicable statutory protections. Here, the appellant requires the court's assistance to render its
overbroad provision compliant with statute. And it follows that, as in Midas, Shafron, and Transport North American Express
Inc., the court must consider the broader implications of providing that assistance.


E. Conclusion


71      Accordingly, I would conclude that the impugned clause in the franchise agreement is not voided by s. 11 of the AWA,
but rather it is unenforceable, as enforcement would result in a release which would be void by virtue of s. 11. In all the
circumstances of this case and in light of the purpose of s. 11 and the other provisions of the AWA, the impugned clause should
not be notionally severed and enforced in part to require the delivery of a release of non-AWA claims by the franchisee as a
condition of the franchisor's consent to an assignment. I would therefore dismiss the appeal.


72      I would award the respondent its costs of this appeal in the agreed-upon amount of $12,500, inclusive of disbursements
and applicable taxes.


Gloria Epstein J.A.:


     I agree


M.L. Benotto J.A.:


     I agree
Appeal dismissed.
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P.E.I.R. 269, 548 A.P.R. 269, 46 C.C.E.L. (2d) 165, 15 Admin. L.R. (3d) 268 (S.C.C.) — distinguished 


William Cory & Son Ltd. v. London (City), [1951] 2 K.B. 476 (Eng. C.A.) — considered 


Cases considered by/Jurisprudence citée par Bastarache J. (dissenting on appeal) (Major and Binnie JJ. concurring): 


Cressey Development Corp. v. Richmond (Township) (1982), 35 B.C.L.R. 170, 132 D.L.R. (3d) 166 (B.C. C.A.) — 
referred to 


Dowty Boulton Paul Ltd. v. Wolverhampton (Borough) (1970), [1971] 1 W.L.R. 204, [1971] 2 All E.R. 277 (Eng. Ch. 
Div.) — considered 


Eastview (Town) v. Roman Catholic Episcopal Corp. of Ottawa (1918), 44 O.L.R. 284, 47 D.L.R. 47 (Ont. C.A.) — 
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First City Development Corp. v. Durham (Regional Municipality) (1989), 41 M.P.L.R. 241, 67 O.R. (2d) 665 (Ont. 
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Galt Canadian Woodworking Machines Ltd. v. Cambridge (City) (1982), 36 O.R. (2d) 417, 19 M.P.L.R. 14, 135 D.L.R. 
(3d) 58 (Ont. Div. Ct.) — considered 


Galt Canadian Woodworking Machines Ltd. v. Cambridge (City) (1983), 41 O.R. (2d) 544, 22 M.P.L.R. 208, 146 
D.L.R. (3d) 768n (Ont. C.A.) — referred to 


Ingledew’s Ltd. v. Vancouver (City) (1967), 58 W.W.R. 641, 61 D.L.R. (2d) 41 (B.C. S.C.) — considered 


Kendrick v. Nelson (City) (1997), 31 B.C.L.R. (3d) 134, 38 M.P.L.R. (2d) 175 (B.C. S.C.) — considered 


Lawrason v. Dundas (Town) (1920), 18 O.W.N. 22 (Ont. H.C.) — considered 


M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd., 170 D.L.R. (4th) 577, 237 N.R. 334, 44 C.L.R. (2d) 163, 
232 A.R. 360, 195 W.A.C. 360, [1999] 1 S.C.R. 619, [1999] 7 W.W.R. 681, 69 Alta. L.R. (3d) 341, 3 M.P.L.R. (3d) 
165, 49 B.L.R. (2d) 1 (S.C.C.) — considered 


Muskoka Mall Ltd. v. Huntsville (Town) (1977), 3 M.P.L.R. 279 (Ont. H.C.) — considered 
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298, 9 M.P.L.R. (3d) 1, [2000] 1 S.C.R. 342, [2000] 6 W.W.R. 403, 76 B.C.L.R. (3d) 201, 20 Admin. L.R. (3d) 1 
(S.C.C.) — considered 


New Brunswick (Attorney General) v. Saint John (City), 22 M.P.R. 389, 63 C.R.T.C. 104, [1948] 3 D.L.R. 693 (N.B. 
C.A.) — considered 


R. v. Dominion of Canada Postage Stamp Vending Co., [1930] S.C.R. 500, [1930] 4 D.L.R. 241 (S.C.C.) — considered 


R. v. Greenbaum, 14 M.P.L.R. (2d) 1, 79 C.C.C. (3d) 158, 100 D.L.R. (4th) 183, 149 N.R. 114, [1993] 1 S.C.R. 674, 19 
C.R. (4th) 347, 61 O.A.C. 241, 10 Admin. L.R. (2d) 161 (S.C.C.) — considered 


R. v. Sharma, 14 M.P.L.R. (2d) 35, 19 C.R. (4th) 329, 10 Admin. L.R. (2d) 196, 79 C.C.C. (3d) 142, 100 D.L.R. (4th) 
167, [1993] 1 S.C.R. 650, 149 N.R. 161, 61 O.A.C. 161 (S.C.C.) — considered 


Shell Canada Products Ltd. v. Vancouver (City), [1994] 3 W.W.R. 609, 20 M.P.L.R. (2d) 1, 20 Admin. L.R. (2d) 202, 
110 D.L.R. (4th) 1, 88 B.C.L.R. (2d) 145, [1994] 1 S.C.R. 231, 163 N.R. 81, 41 B.C.A.C. 81, 66 W.A.C. 81 (S.C.C.) — 
considered 


Stourcliffe Estates Co. Ltd. v. Bournemouth (Town), [1910] 2 Ch. 12, [1908-10] All E.R. Rep. 785, 79 L.J. Ch. 455, 102 
L.T. 629, 74 J.P. 289, 26 T.L.R. 450, 8 L.G.R. 595 (Eng. C.A.) — considered 
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Vancouver (City) v. Vancouver (Registrar Land Registration District), 15 W.W.R. 351, [1955] 2 D.L.R. 709 (B.C. C.A.) 
— considered 


Walker v. Saint John (City) (1872), 14 N.B.R. 143 (N.B. C.A.) — considered 


Wells v. Newfoundland, [1999] 3 S.C.R. 199, 177 D.L.R. (4th) 73, 245 N.R. 275, 99 C.L.L.C. 210-047, 180 Nfld. & 
P.E.I.R. 269, 548 A.P.R. 269, 46 C.C.E.L. (2d) 165, 15 Admin. L.R. (3d) 268 (S.C.C.) — considered 


Statutes considered by/Législation citée par LeBel J. (Gonthier, Iacobucci and Arbour JJ. concurring): 


Land Title Act, R.S.B.C. 1979, c. 219 
Generally — referred to 


s. 23(1) [am. 1982, c. 60, s. 3] — considered 


s. 108(2) [am. 1982, c. 60, s. 25(a)] — considered 


s. 215 — referred to 


s. 215(1) [am. 1982, c. 60, s. 58] — considered 


s. 215(3) — considered 


s. 215(3) [am. 1996, c. 69, s. 22] — referred to 


Land Title Amendment Act, 1989, S.B.C. 1989, c. 69 
Generally — referred to 


Local Governments Statutes Amendment Act, 1998, S.B.C. 1998, c. 34 
Generally — referred to 


Preamble — referred to 


Municipal Act, R.S.B.C. 1960, c. 255 
s. 702A [rep. & sub. 1971, c. 38, s. 52] — referred to 


s. 702AA(5) [en. 1977, c. 57, s. 13(2)] — referred to 


Municipal Act, R.S.B.C. 1979, c. 290 
s. 19 — referred to 


s. 287 — referred to 


s. 290 — referred to 


s. 292 — referred to 


s. 321 — referred to 


s. 321 [rep. & sub. 1993, c. 54, s. 23] — referred to 


s. 322 — referred to 


s. 344(1) — referred to 


s. 717 — referred to 


s. 963 [en. 1985, c. 79, s. 8; am. 1987, c. 14, s. 27] — considered 
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s. 963 [rep. & sub. 1993, c. 58, s. 4] — considered 


s. 963.1(2) [en. 1993, c. 58, s. 4] — referred to 


s. 972 [en. 1985, c. 79, s. 8] — referred to 


s. 972(1) [en. 1985, c. 79, s. 8] — considered 


s. 972(2) [en. 1985, c. 79, s. 8] — referred to 


s. 976 [en. 1985, c. 79, s. 8] — referred to 


s. 980(5) [en. 1985, c. 79, s. 8] — considered 


s. 980(6) [en. 1985, c. 79, s. 8] — referred to 


s. 982(2) [en. 1985, c. 79, s. 8] — considered 


s. 989(4) [en. 1985, c. 79, s. 8] — considered 


Municipal Act, R.S.B.C. 1996, c. 323 
s. 176 [rep. & sub. 1998, c. 34, s. 36] — referred to 


Municipal Amendment Act, 1977, S.B.C. 1977, c. 57 
Generally — referred to 


s. 13(1) — referred to 


s. 13(2) — referred to 


Municipal Amendment Act, 1985, S.B.C. 1985, c. 79 
s. 4 — referred to 


Statutes considered by/Législation citée par Bastarache J. (dissenting on appeal) (Major and Binnie JJ. concurring): 


Land Registry Act, R.S.B.C. 1948, c. 171 
Generally — referred to 


Municipal Act, R.S.B.C. 1960, c. 255 
s. 702A [rep. & sub. 1971, c. 38, s. 52] — considered 


s. 702A(3) [rep. & sub. 1971, c. 38, s. 52] — considered 


s. 702A(4) [rep. & sub. 1971, c. 38, s. 52] — considered 


s. 702AA [en. 1977, c. 57, s. 13(2)] — referred to 


s. 702AA(8) [en. 1977, c. 57, s. 13(2)] — referred to 


Municipal Act, R.S.B.C. 1979, c. 290 
Generally — referred to 


s. 19 — considered 


s. 19(1) — considered 


s. 287 — considered 
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s. 292 — referred to 


s. 313 — referred to 


s. 963 [en. 1985, c. 79, s. 8; am. 1987, c. 14, s. 27] — considered 


s. 963.1 [en. 1993, c. 58, s. 4] — referred to 


s. 972 [en. 1985, c. 79, s. 8] — considered 


s. 972(1) [en. 1985, c. 79, s. 8] — considered 


s. 980(5) [en. 1985, c. 79, s. 8] — considered 


s. 982 [en. 1985, c. 79, s. 8] — considered 


s. 982(2) [en. 1985, c. 79, s. 8] — considered 


Municipal Amendment Act, 1977, S.B.C. 1977, c. 57 
Generally — referred to 


s. 13(3) — referred to 


Municipal Amendment Act, 1985, S.B.C. 1985, c. 79 
Generally — referred to 


Post Office Act, R.S.C. 1927, c. 161 
s. 77 — considered 


APPEAL by developer from judgment reported at (1998), 58 B.C.L.R. (3d) 390, 1 M.P.L.R. (3d) 58, [1999] 7 W.W.R. 265, 
112 B.C.A.C. 161, 182 W.A.C. 161, 165 D.L.R. (4th) 577 (B.C. C.A.), reversing trial judgment dated (December 11, 1996), 
Doc. Victoria 93/3412 (B.C. S.C.), allowing developer’s action for damages against city for breach of contract; CROSS-
APPEAL by city from dismissal of claim under s. 108(2) of Land Title Act. 


POURVOI par le promoteur immobilier d’un jugement publié à (1998), 58 B.C.L.R. (3d) 390, 1 M.P.L.R. (3d) 58, [1999] 7 
W.W.R. 265, 112 B.C.A.C. 161, 182 W.A.C. 161, 165 D.L.R. (4th) 577 (B.C. C.A.), infirmant le jugement de première 
instance rendu le 11 décembre 1996, Doc. Victoria 93/3412 (B.C. S.C.), accueillant l’action en dommages-intérêts du 
promoteur immobilier contre la Ville pour inexécution de contrat; POURVOI INCIDENT de la Ville à l’encontre du rejet de 
la réclamation en vertu de l’art. 108(2) de la Land Title Act. 
 


LeBel J. (Gonthier, Iacobucci and Arbour JJ. concurring): 
 
I. Introduction 
 


1      Land law may look like a dry, forbidding, and not very fashionable subject. Sometimes, however, it involves broad 
issues of policy and the principles of municipal governance, as will be found in the present appeal. 
 
2      This case concerns land in and around Victoria’s Inner Harbour. The parties argued vigorously over a question that 
ultimately amounted to whether the City of Victoria could sell zoning for, or at least commit itself to a freeze in the zoning 
of, a particular piece of property. They also discussed the application of an obscure subsection of the Land Title Act, R.S.B.C. 
1979, c. 219, s. 108(2), the effect of which could have deprived the respondent on the cross-appeal of any interest in the 
property. After tracing the factual background of the case and the judgments below, I turn to these questions and to why both 
the appeal and the cross-appeal must be dismissed. Indeed, I conclude that any decision otherwise would go against the 
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wording, history, and object of British Columbia’s land titles and municipal government legislation and would potentially 
threaten longstanding principles of municipal law jurisprudence. 


II. Factual Background


3      From 1911 until the 1970s, the “Songhees lands” located around Victoria’s Inner Harbour had been used for industrial 
purposes by various parties who leased them from the Province of British Columbia. In the 1980s, the Province became 
interested in redeveloping the area. The Province and the City of Victoria engaged in discussions, and the City published a 
concept plan in 1984. In 1986, the Province shifted control of the land to the Crown corporation that would become the 
British Columbia Enterprise Corporation (”BCEC”). 


4      On August 28, 1987, the City and BCEC signed an umbrella agreement called the “Songhees Master Agreement” (the 
“Master Agreement”). Under the Master Agreement, BCEC would itself develop some of the lands in a part of the 
development called “Phase I”, and it would sell other land consisting of some 22 acres to a private developer in a part of the 
development called “Phase II.” The City Council shortly thereafter gave its official authorization to the Master Agreement at 
a Council meeting. The Master Agreement was registered as a restrictive covenant under s. 215 of the Land Title Act, 
presumably, as explained in oral argument, in order that BCEC would subject itself to the City’s legislative powers over land 
use (from which, as part of the provincial government, it would ordinarily be exempt). 


5      Contemporaneously with these events, after two years of planning, Pacific National Investments Ltd. (”PNI”) was 
negotiating with BCEC to buy the Phase II area in order that it could construct a commercial and residential development on 
this land. Under the purchase agreement, PNI would take over BCEC’s rights and obligations under the Master Agreement as 
successor to BCEC. This meant that PNI would fulfill BCEC’s commitments, among others, with respect to providing for 
roads, parkland, a seawall, and walking paths. PNI envisioned its development as eventually including three-storey structures 
on platforms on two proposed water lots within the Phase II area. As found by the trial judge ((December 11, 1996), Doc. 
Victoria 93/3412 (B.C. S.C.), at para. 22), what PNI would pay for the land obviously depended on what kinds of 
developments it might have the opportunity to undertake. PNI’s agreement to purchase the land from BCEC was binding 
only if the City granted the subdivision of the Phase II land into five lots and passed the requisite zoning. 


6      The City granted the subdivision and passed the zoning that would give PNI an opportunity to develop the land as it 
envisioned, this zoning permitting three-storey structures with mixed commercial and residential uses on the proposed water 
lots. In 1988, PNI deposited subdivision plan 47008, which would subdivide the Phase II land into five lots. These included 
Lots 3 and 4, the two water lots that have been the subject of so much litigation in this case. Most of the area of Lots 3 and 4 
was covered by water when the subdivision plan was deposited and at other relevant times. Immediately to the north would 
be parkland and an area set aside for roads. Since the lands set aside for parks and roads were lands set aside for the Crown, 
Lots 3 and 4 thereby adjoined Crown lands. The City of Victoria would take the position in its reply to PNI’s claim that these 
specific details about the lots triggered a special section, s. 108(2), of the Land Title Act when PNI deposited the subdivision 
plan. Under s. 108(2), according to the City, title to the lots would have reverted to the Crown upon the filing of the 
subdivision plan. 


7      In any case, the initial development by PNI did not take place on Lots 3 and 4. It began with landscaping of the parks 
and the other servicing work that it had to do to fulfill its obligations. It constructed condominiums on the south half of Lot 2 
and began development on Lots 1 and 5, the other upland lots. No buildings were put up on the water lots. Through the sale 
of Lots 1 and 5 and the developed half of Lot 2, the trial judge found, at para. 41, that PNI recovered about $7 million 
compared to its costs for all the Phase II lands of $5 million; in other words, with land remaining to sell, PNI already had a 40 
percent profit. 


8      PNI’s development of residential property amid landscaped parks and near the newly constructed seawall resulted in the 
creation of a peaceful, tranquil setting. Residents and visitors would frolic in the parks and might stroll along the seawall to 
watch the sunset. 


9      So, as the trial judge noted at para. 17, it was not surprising when those enjoying this oasis of tranquility objected to the 
plans that PNI brought forth for Lots 3 and 4. About five years after PNI purchased the land and began development on the 
other lots, PNI’s architect had designed for the water lots three-storey edifices that would sit atop concrete slabs. Such 
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buildings were allowed under the City’s 1987 zoning by-law. The concrete slabs would rest on piles going down into the 
Harbour. With a combination of restaurants and other commercial establishments planned in conjunction with additional 
residential development, PNI aspired to the creation of a waterfront that would be full of people, energy, and noise. 
 
10      As the public became aware of these plans that would transform the harbourfront as they now knew it, they began to 
express their discontent. They voiced their concerns to their elected representatives on the City Council, and all but one 
member of the Council voted on August 26, 1993 to re-zone the water lots so as to prevent additional residential development 
on them and so as to limit buildings on these lots to one storey in height. In implementing new limits, the Council asserted 
that it was trying to strike a balance appropriate to the values and interests of the community in 1993 and that, in so doing, it 
was not bound by the zoning adopted by a previous council. 
 
11      Because this rezoning would significantly impact on PNI’s intentions for these lots, PNI took the position that this 
“down-zoning” was in breach of the City’s implied obligations under the Master Agreement and thus infringed PNI’s rights 
as successor to BCEC under the Master Agreement. Accordingly, it sued for breach of contract. Alternatively, it claimed 
restitution for unjust enrichment for the parks and other amenities that it had constructed and from which the City would 
benefit. With major issues at stake, the matter has gradually made its way toward our Court. 
 
III. Judicial History 
 
A. British Columbia Supreme Court (December 11, 1996), Doc. Victoria 93/3412 (B.C. S.C.) 
 


12      In the British Columbia Supreme Court trial before K.C. MacKenzie J., PNI claimed against the City for damages for 
breach of contract or, alternatively, restitution for unjust enrichment. After considering one preliminary issue, the trial judge 
held that the City was liable to pay damages and, thus, did not consider the alternative argument on restitution. 
 
13      On a preliminary question at a voir dire, the City argued that s. 108(2) of the Land Title Act had operated to vest Lots 3 
and 4 in the Province when PNI deposited its subdivision plan at the land titles office. This would mean that PNI did not even 
own the land that had given rise to its claim against the City. The trial judge rejected this argument, holding that s. 108(2) did 
not apply to areas within subdivided lots on the subdivision plan but only to remainders within the titled land. Thus, it did not 
apply to Lots 3 and 4. 
 
14      On the contractual issue, the trial judge was prepared to find for PNI. Although there was no explicit term to this effect, 
he considered that there was a necessary implication in the Master Agreement that the City’s zoning would remain in place 
for a reasonable period of time. Such an implied term did not bind future councils to particular zoning but simply dictated 
that a future council would be liable for damages if it broke this contractual term. In arriving at his conclusion that it was 
appropriate to find this implied term, the trial judge took into consideration the policy reasons that “[t]o the extent that 
certainty reduces business risk, it reduces the cost of development...” (para. 39) and that “[t]he members of council ... were in 
the best position to assess public attitudes and the risk that those attitudes might change during the course of a development 
intended to be built over a period of time” (para. 40). The trial judge found that PNI had proceeded within a reasonable time 
in the circumstances. He rejected any argument that the City was exempt from paying damages when it breached a contract. 
Therefore, in his written judgment, he held the City liable for breach of contract. 
 
15      The trial judge did not reach any conclusion on the quantum of damages, which he considered was still very much a 
live issue, nor on the alternative claim of restitution for unjust enrichment. 
 
B. British Columbia Court of Appeal (1998), 58 B.C.L.R. (3d) 390 (B.C. C.A.) 
 


16      Esson J.A. wrote for a unanimous Court of Appeal. He set aside the trial judgment and remitted the matter for trial on 
the remaining issue of restitution for unjust enrichment. 
 
17      In the judgment, Esson J.A. had to consider first the City’s attempt to revive the s. 108(2) argument from the voir dire. 
Based on principles of indefeasibility of title, he came close to saying that the City had no standing to make the argument. In 
any event, the City lost on the merits of the point. Esson J.A. considered that the obscure language of s. 108(2) was directed 
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toward the recovery of foreshore previously granted away and thus did not apply to the case at bar. Indeed, he considered that 
any application of s. 108(2) here would lead to an absurd and unconscionable result. Thus, the Court of Appeal’s judgment 
rejected the City’s argument on this point and even went on to make a special costs award to show its disdain for the 
argument. 
 
18      On the contractual issue, Esson J.A referred first to the foundational principle that a municipal council cannot bind 
future councils. Previous legislation in British Columbia had made special provisions for a municipality to do just this in 
certain circumstances, but this legislation had been repealed. In the absence of that kind of legislation, the proper approach to 
municipal powers was to interpret them so that a present council could not bind future citizens. Based on Vancouver (City) v. 
Vancouver (Registrar Land Registration District), [1955] 2 D.L.R. 709 (B.C. C.A.), and Ingledew’s Ltd. v. Vancouver (City) 
(1967), 61 D.L.R. (2d) 41 (B.C. S.C.), Esson J.A. held that even making the City liable for damages could effectively bind a 
future municipal government. In the context of an agreement like the alleged implied term, Esson J.A. concluded that the 
City lacked the power to fetter future councils. 
 
19      Moreover, Esson J.A. considered that s. 972(1) of the Municipal Act, R.S.B.C. 1979, c. 290, created a statutory bar on 
claims against a municipality related to changes in value from changed zoning. The legislature had created one exception to 
this in s. 972(2). It could have created other exceptions, but it did not. This further supported Esson J.A.’s view that the 
scheme of the legislation was against a council being liable on implied terms like in the case at bar. Esson J.A. considered 
that these kinds of policy questions were appropriately questions for the legislature. 
 
20      Esson J.A. concluded, then, that it was doubtful that contracting not to down-zone would be intra vires. However, he 
preferred to rule based on whether the allegedly implied term was actually implicit or not. On his reading of the record, there 
had been acknowledgments in the negotiation process that the City retained ultimate control over matters like zoning. After 
examining the business efficacy rule, he stated that the term could not be implied in fact because the City would not have 
agreed to it and could not be implied in law because it contradicted the legislature’s pronounced policy. Thus, the implication 
of the term had to be set aside. 
 
21      In the circumstances, Esson J.A., writing for the unanimous Court of Appeal, held that the alleged term could not be 
implied and would likely be ultra vires. Thus, the City could not be liable in contract. However, because the matter had not 
been dealt with below, the case would be remitted for trial on the unjust enrichment issue. 
 
IV. Relevant Statutory Provisions 
 


22      Land Title Act, R.S.B.C. 1979, c. 219 (now R.S.B.C. 1996, c. 250) 


23. (1) Every indefeasible title, as long as it remains in force and uncancelled, shall be conclusive evidence at law and in 
equity, as against the Crown and all other persons, that the person named in the title is indefeasibly entitled to an estate 
in fee simple to the land described in the indefeasible title, subject to... 


108. ... 


(2) Where the subdivided area shown in and included in a subdivision or reference plan deposited in the land title office 
before or after this section comes into force adjoins land covered by water, and the land is included in the subdivider’s 
indefeasible title and adjoins land the title to which is vested in Her Majesty the Queen in right of the Province, the 
deposit shall be deemed to be a transfer in fee simple of the first mentioned land to Her Majesty the Queen in right of the 
Province, and the title of the registered owner to the first mentioned land covered by water shall be deemed to be 
extinguished. 


215. (1) A covenant, whether of a negative or positive nature, 


(a) in respect of 


(i) the use of land; or 


(ii) the use of a building on or to be erected on land; 



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1955040758&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1967077048&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1967077048&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)





Pacific National Investments Ltd. v. Victoria (City), 2000 SCC 64, 2000 CSC 64, 2000...  
2000 SCC 64, 2000 CSC 64, 2000 CarswellBC 2441, 2000 CarswellBC 2439... 
 


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 10 


 


(b) that land is or is not to be built on; 


(c) that land is not to be subdivided, or if subdivision is permitted by the covenant, is not to be subdivided except in 
accordance with the covenant; or 


(d) that several parcels of land designated in the covenant and registered under one or more indefeasible titles are 
not to be sold or transferred separately 


in favour of the Crown or a Crown corporation or agency or of a municipality or a regional district, in this section 
referred to as the “covenantee”, may be registered as a charge against the title to that land and is enforceable against the 
covenantor and his successors in title, even if the covenant is not annexed to land owned by the covenantee. 


. . . . . 
(3) Where an instrument contains a covenant registrable under this section, the covenant is binding on the covenantee 
and his successors in title, notwithstanding that the instrument or other disposition has not been signed by the 
covenantee. 


Municipal Act, R.S.B.C. 1979, c. 290 (now R.S.B.C. 1996, c. 323) 


963. (1) A local government may, by bylaw, 


(a) divide the whole or part of the municipality or regional district, as the case may be, into zones, name each zone 
and show by map or describe by legal description the boundaries of the zones, 


(b) limit the vertical extent of a zone and provide other zones above or below it, and 


(c) regulate within the zones 


(i) the use of land, buildings and structures, 


(ii) the density of the use of land, buildings and structures, and 


(iii) the siting, size and dimensions of 


(A) buildings and structures, and 


(B) uses that are permitted on the land, and 


(d) regulate the shape, dimensions and area, including the establishment of minimum and maximum sizes, of all 
parcels of land that may be created by subdivision, and 


(i) the regulations may be different for different areas, and 


(ii) the boundaries of those areas need not be the same as the boundaries of zones created under subsection 
1(a). 


(2) The regulations under subsection (1) may be different for different 


(a) zones, 


(b) uses within a zone, 


(c) standards of works and services provided, and 







Pacific National Investments Ltd. v. Victoria (City), 2000 SCC 64, 2000 CSC 64, 2000...  
2000 SCC 64, 2000 CSC 64, 2000 CarswellBC 2441, 2000 CarswellBC 2439... 
 


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 11 


 


(d) siting circumstances 


as specified in the bylaw. 


(3) The power to regulate under subsection (1) includes the power to prohibit any use or uses in any zone or zones. 


972. (1) Compensation is not payable to any person for any reduction in the value of that person’s interest in land, or for 
any loss or damages that result from the adoption of an official community plan, a rural land use bylaw or a bylaw under 
this Division or the issue of a permit under Division (5). 


980. ... 


(5) A local government may issue more than one permit for an area of land, and the land shall be developed strictly in 
accordance with the permit or permits issued, which shall also be binding on the local government. 


 
V. Issues 
 


23      There are two basic issues in this case. First, on the appeal, the question is whether the City was liable to pay damages 
under an implied contractual term that the municipality would not re-zone before the expiration of a reasonable period of 
time. Second, on the cross-appeal, the question is whether the City can successfully argue that s. 108(2) of the Land Title Act 
means that PNI does not even have title to the land in question. I turn now to analyzing these questions. 
 
VI. Analysis 
 


24      If we were to allow the City’s cross-appeal, PNI would no longer have title to the land in question, and the appeal itself 
would thus become meaningless. Thus, I propose to deal with the cross-appeal first. After explaining why it must be 
dismissed, I will then turn to the appeal itself and why it too must not be allowed. 
 
A. Does s. 108(2) of the Land Title Act mean that PNI does not even have title to the land in question? 
 


25      The cross-appeal presents a discrete, technical problem of statutory interpretation. It has ultimately consisted of much 
argument on the small, obscure, and even somewhat peculiar s. 108(2) of British Columbia’s Land Title Act. This subsection 
provides in certain circumstances for a deemed transfer of title to the Crown and extinguishment of fee simple. I can find no 
good reason to interfere with the British Columbia Court of Appeal’s interpretation of this subsection of their provincial 
statute. Indeed, on the contrary, there is solid reason to reject the City’s interpretation and to affirm the conclusion reached by 
both levels of courts in British Columbia. 
 
26      In interpreting legislation, our Court and its members must be guided by long-standing and well-accepted principles of 
statutory interpretation. One such principle states that potentially confiscatory legislation ought to be construed cautiously so 
as not to strip individuals of their rights without the legislation being clear as to this intent. As described by P.-A. Côté, The 
Interpretation of Legislation in Canada (3rd ed. 2000), at p. 482, “encroachments on the enjoyment of property should be 
interpreted rigourously and strictly. ... The courts require that the legislature express himself extremely clearly where there is 
an intention to expropriate or confiscate without compensation.” (See also Leiriao c. Val-Bélair (Ville), [1991] 3 S.C.R. 349 
(S.C.C.), at p. 357; Hongkong Bank of Canada v. Wheeler Holdings Ltd., [1993] 1 S.C.R. 167 (S.C.C.), at p. 197.) 
 
27      Given s. 108(2)’s clear confiscatory effect, the lower courts have appropriately given it a strict interpretation and thus 
avoided what the Court of Appeal termed “a result that could fairly be called absurd and unconscionable” (para. 15). The trial 
judge held in the oral hearing on the voir dire that a necessary implication of the subsection’s wording was that the 
subsection did not apply to any subdivided area itself but simply to adjoining land. The Court of Appeal upheld the trial 
judge’s “reasonable interpretation [that] accords with the purpose of the enactment” (para. 15). I too consider this to be the 
correct interpretation of the subsection. The subsection uses two terms, “subdivided area” and “land”, that must be read to 
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refer to different things. The text, after all, refers to the “land” as adjoining the “subdivided area”. The subsection results in a 
change of title only for this “land” and thus not for the “subdivided area”. It is concerned not with the lots created through 
subdivision but with other areas within the titled land that amount to remainders. 
 
28      On this interpretation of s. 108(2), it is clear that the subsection can have no application to the facts before us. As the 
courts below correctly determined, the water lots in question are part of the subdivided area on the subdivision plan and are in 
no way remainders. They are thus not within the scope of s. 108(2). Given this conclusion, I see no need to discuss the 
argument that the City lacked standing to raise this argument. I do note in passing my doubts on the proposition that the 
indefeasibility principle in s. 23(1), designed as a curtain against past interests, can operate as a bar to standing on the present 
operations of a statutory section such as s. 108(2) of the Land Title Act. But the principles governing standing are set out 
elsewhere in our jurisprudence, and I need not make any decisions on these issues here given that the cross-appeal ultimately 
fails on its merits. 
 
29      Thus, there was no error in the courts below on the merits of this issue. Accordingly, I would dismiss the cross-appeal. 
 
B. Was the City liable to pay damages under an implied contractual term that the municipality would not rezone before 
the expiration of a reasonable period of time? 
 
1. Introduction 
 
The Alleged Implied Term 
 


30      In the end, the appellant rests its case on the argument that the City of Victoria is bound by an implied term to keep the 
zoning in place for a number of years and to pay damages if it modifies it. The onus was on the appellant to demonstrate that 
such a term would be legal and in conformity with the legislation governing municipalities and with the public policy 
considerations underpinning the legislative rules. It would also have to demonstrate that such an implied term has indeed 
been agreed to by the parties and should thus be read into their contract. (M.J.B. Enterprises Ltd. v. Defence Construction 
(1951) Ltd., [1999] 1 S.C.R. 619 (S.C.C.), at para. 27, per Iacobucci J. citing Canadian Pacific Hotels Ltd. v. Bank of 
Montreal, [1987] 1 S.C.R. 711 (S.C.C.), p. 775, per LeDain J.) Reading in of such a term is an act of judicial authority 
particularly important in the context of a contractual relationship with municipalities, owing to the special nature of their 
powers and their societal functions. 
 
31      In the absence of evidence and given the onus on the party alleging the implied term, reading such a term into the 
contract between the parties in the case at bar would be a purely discretionary exercise of judicial power. It would lack any 
evidentiary foundation. Indeed, the City never conceded the existence of such a term either in its factum or at the hearing in 
our Court. Its counsel consistently maintained that such a term would infringe the law and negate important public policy 
considerations. 
 
32      This alleged term would have far reaching implications. As explained by the appellant, it would amount to a clear 
commitment by the City to bind itself not to exercise in the future for an indefinite period some of its most important 
regulatory powers about zoning and construction. To give effect to the alleged term, the appellant needs to demonstrate that 
such a power exists and that this term is not illegal or contrary to fundamental principles of public policy. In addition to 
proving the existence of such a term, the party alleging it has to demonstrate that it is neither ultra vires nor illegal. 
 
2. The Nature of Municipal Governments 
 


33      Municipal governments are democratic institutions through which the people of a community embark upon and 
structure a life together. Even in this context, however, nobody can challenge the proposition that municipal governments are 
creatures of the legislature — a municipal government has only those powers granted to it by provincial legislation: 


[TRANSLATION] 


A municipality is a creature of statute and has only those powers that have been expressly delegated to it or that are 
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directly derived from the powers so delegated 


(J. Hétu, Y. Duplessis and D. Pakenham, Droit municipal: Principes généraux et contentieux (1998), at p. 13; 
Immeubles Port Louis Ltée v. Lafontaine (Village), [1991] 1 S.C.R. 326, at p. 346). 


There is no doubt about this principle, and our Court has unanimously reaffirmed it in its decision in Public School Boards’ 
Assn. (Alberta) v. Alberta (Attorney General), [2000] 2 S.C.R. 409, 2000 SCC 45 (S.C.C.), at para. 33. (See generally Hétu, 
Duplessis and Pakenham, supra, at pp. 8-13.) 
 
34      Given that provincial legislation will determine the limits on the City’s powers, it is to provincial legislation that we 
must turn to answer the fundamental question of whether the City had the capacity to make and be bound by the contractual 
term that PNI alleges. Only if it did have this capacity under the relevant provincial legislation could there be any issue as to 
whether the set of interlocking agreements here gave rise to such a contractual obligation. Thus, the question becomes the 
content of the pertinent provincial legislation in force at the relevant time. 
 
35      In embarking on my analysis of British Columbia’s municipal government legislation, I am mindful of the recent 
words of Major J. in Nanaimo (City) v. Rascal Trucking Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13 (S.C.C.): “There is ample 
authority, on the interpretation of statutes generally and of municipal statutes specifically, to support a broad and purposive 
approach” (at para. 18). Major J. also cited this comment from Iacobucci J.’s reasons in R. v. Greenbaum, [1993] 1 S.C.R. 
674 (S.C.C.), at p. 688: “a court should look to the purpose and wording of the provincial enabling legislation when deciding 
whether or not a municipality has been empowered to pass a certain by-law”. (Nanaimo, at para. 19). These words do not 
mean that municipal jurisdiction is to be read in an unlimited way. Indeed the judgment of this Court in Greenbaum, supra, 
suggests that the purposive aspects of the interpretation apply only to the scope of expressly conferred powers. Municipalities 
have only those powers expressly conferred on them, powers necessarily following from these, or powers essential to 
municipal purposes (R. v. Sharma, [1993] 1 S.C.R. 650 (S.C.C.), at p. 668, affirmed in Nanaimo (City), supra, at para. 17). 
 
36      In interpreting municipal powers, then, we should look at the text and context of the legislation. A careful examination 
of the text of the legislation, its legislative history, judicial interpretation and underlying objects and policy rationales 
demonstrates that the City did not have the capacity to make and be bound by a contractual term such as the one alleged to 
exist in this case. If there was any such term implicit in the agreements in the case before us, it was ultra vires and contrary to 
well-established public policy. 
 
3. Legislative Text 
 


37      In seeking to demonstrate that the City had the capacity to agree to the kind of term PNI alleges, it is incumbent on PNI 
to find some textual basis for this capacity. The general zoning capacity is found in ss. 963 and 972 of the Municipal Act. PNI 
attempts to find something binding on the City in s. 980(5) of the Municipal Act and s. 215 of the Land Title Act, as well as in 
arguments about an implied power that would give rise to this capacity. 
 
38      Section 963 of the Municipal Act provides for the power to zone by by-law. Inherent in this is that a municipality may 
change its zoning in the same way. Moreover, s. 972(1) of the same statute states that no compensation is payable to any 
person for reduced land values due to changes in zoning. There is a very specific exception from this latter rule in s. 972(2). 
Whether or not s. 972 would serve as a specific bar to a claim such as the one in the case at bar, it and s. 963 together clearly 
show the scheme of the statute. Zoning is a legislative power. On its face, the statute provides for no power to constrain the 
future use of this legislative power. The legislature has generally considered that municipalities should not pay compensation 
for how they use this legislative power. These principles all militate against PNI’s case from the outset. 
 
39      PNI argues, of course, that it can find the capacity it seeks through s. 215 of the Land Title Act or through s. 980(5) of 
the Municipal Act. In particular, first, it cites s. 215(3) of the Land Title Act, which reads “[w]here an instrument contains a 
covenant registerable under this section, the covenant is binding on the covenantee and his successors in title, 
notwithstanding that the instrument or other disposition has not been signed by the covenantee” (emphasis added). Based on 
the registered BCEC covenant, then, PNI seemingly tries to argue that the City was bound to keep zoning that would allow 
BCEC or its successor PNI to fulfill its plans. But this is an argument that leads ultimately to an absurd result. In making it, 
PNI asserts that because its predecessor has made a covenant in favour of the City in order to allow itself to be subject to the 
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City’s legislative powers, the City is bound by the covenant. In other words, the person to whom a promise was made is 
bound by it. One wonders if there might not be an error in this section, especially when s. 215(1) in fine by contrast, describes 
how the covenant is “enforceable against the covenantor”. And, indeed, British Columbia later corrected the words of the s. 
215(3) on which PNI relies, by amending them in 1989 to read “binding on the covenantor”: Land Title Amendment Act, 
1989, S.B.C. 1989, c. 69, s. 22. 
 
40      Although there are statutes whose strict reading might make this more complicated, typographical errors in legislation 
should not ordinarily compel us to read statutes absurdly. As Côté, supra, notes at p. 390, 


Material errors may slip into a legislative text during the process of drafting or publication. The result may be absurd 
either in itself, in relation to other provisions of the enactment, or with respect to the aim of the legislation. The law 
should be interpreted in the light of its aims, passing over obviously defective written expression. 


Section 215(3) was clearly intended to provide that a covenant was still binding on the covenantor even when the covenantee 
had not signed it. The correction of this subsection confirms this understanding. I would read it sensibly in accordance with 
this true intent. As a result, it is of no use to PNI’s case. 
 
41      PNI has also tried to argue on the basis of s. 980(5) of the Municipal Act. As it existed in 1987, this section provided 
that a development permit was binding on the municipality once issued and might even prevent rezoning. Unfortunately for 
PNI, it did not have a development permit for Lots 3 and 4. It had obtained a development permit for its earlier work and was 
preparing to apply for a development permit for Lots 3 and 4 when the municipal council enacted the democratic wishes of 
the citizenry by changing the zoning on those lots. PNI argues that the City is bound to its earlier zoning irrespective of the 
rules in the statute, which provide for development permits that bind the municipality and allow the developer to undertake 
construction within two years (s. 702AA(5), introduced by S.B.C. 1977, c. 57, s. 13, consolidated as Municipal Act, R.S.B.C. 
1979, c. 290, s. 717, repealed and integrated into ss. 976 and 980(6) of the Municipal Act by S.B.C. 1985, c. 79, ss. 4 and 8). 
But the very fact that the legislature has this system means that it wanted this system and not a slightly altered version 
thereof. PNI cannot ask us to change the rules on the development permit system so that its project fits within it. So, this 
argument also is without application in the case at bar. 
 
42      There was some discussion in the course of the oral argument of whether there could be an implied power for the City 
to enter into an implied term as argued. This implication of an implication begins to tax the imagination. But the question 
goes to the heart of how we are going to read the legislation. I am satisfied that the text gives no support to any argument that 
the City could be fettered from changing its zoning. Given that this Court is not in the business of pulling rabbits out of hats, 
whether we should find an implied power can best be answered by turning to the context of the legislation. I begin with the 
appreciation of the doctrine of ultra vires. 
 
43      In addition, the appellant relies on an implied power to be found more particularly in s. 19 of the Municipal Act which 
grants municipal corporations the power to enter into contracts for materials and services. The appellant also invokes s. 287 
which vests incidental powers in municipalities. The appellant thus tries to assert an implied power in order to validate an 
implied term of the contract. 
 
44      Municipal powers must receive a broad, purposive but, also, reasonable interpretation as the Court stated in Nanaimo 
(City), supra, para. 20, per Major J. Reading in an implied power in relation to the exercise of the delegated legislative 
powers of the municipalities involves other policy considerations than business contracts entered into the normal exercise of 
the powers of the municipality, in its day-to-day life. The history of the legislative scheme in this respect may also be relied 
upon to assess the soundness in law of this attempt to read in an implied power to enter into the alleged implied term. 
 
4. The Doctrine of Ultra Vires 
 
The Legislative History: The Absence of an Express Power 
 


45      As Rand J. once stated, “That we may look at the history of legislation to ascertain its present meaning is undoubted” 
(Vancouver (City) v. British Columbia Telephone Co. (1950), [1951] S.C.R. 3 (S.C.C.), at p. 8). Looking at the legislation in 
place preceding and following the events at issue in this appeal provides at least a context for comparison and might even 
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shed light on the meaning of the statutory framework as it existed at the relevant time. I propose, then, to survey briefly the 
land use contracts system of the 1970s as well as the later 1993 law that permits the trading of zoning for amenities. 
 
46      From 1971 to 1978, British Columbia had a land use contracts system. This appears to have been the only Canadian 
experience with a full-fledged system of this kind: see Rogers, Canadian Law of Planning and Zoning (looseleaf), at para. 
5.116. This system was essentially a means of enabling municipalities to commit to particular zoning by contract. As 
described in one case, “The land use contract process foresaw the possibility that subsequent municipal councils might take a 
different view of matters than their predecessors. The land use contract was intended to provide certainty for both developers 
and municipalities” (Martin Corp. v. West Vancouver (District) (1993), 85 B.C.L.R. (2d) 305 (B.C. S.C.), at para. 27). As a 
result, a land use contract could not be displaced or altered by a subsequent by-law (ibid.). Section 702A of the Municipal Act 
at that time, based on certain conceptions of appropriate policy with respect to municipal governments, thus provided for 
zoning by contract. 
 
47      However, British Columbia’s legislature chose to repeal this system: Municipal Amendment Act, 1977, S.B.C. 1977, c. 
57, s. 13(1) (proclaimed into force for November 15, 1978 by B.C. Reg. 259/78). It replaced the system with the more limited 
development permit scheme described earlier in these reasons: s. 13(2). This system, in force at the time relevant to the case, 
also allowed municipalities to request certain specific works on roads prior to a subdivision or building permit (Municipal 
Act, R.S.B.C 1979, c. 290, s. 989(4), but it did not allow general bargaining for amenities. The deliberate legislative choice to 
repeal the land use contracts system underlines the fact that the British Columbia legislature had abolished contractual zoning 
and any notion of zoning being restricted by contract prior to the events in the case at bar. 
 
48      After the repeal of the land development systems, s. 982(2) of the Municipal Act read: 


982. ... 


(2) Subject to subsection (3) and (5), a land use contract that is registered in a land title office may be amended 


(a) by bylaw ... [or] 


(b) by a development variance permit under section 974 or a development permit under section 976... 


Such a provision is purely a grandfathering clause. It protected existing contracts already validly entered into by 
municipalities. It did not purport to grant an authority to make such agreements with developers in the future when the very 
purpose and effect of the repeal was to deny them such powers. 
 
49      Since 1993, British Columbia has permitted municipalities to request amenities in exchange for zoning. With the 
Municipal Affairs, Recreation and Housing Statute Amendment Act, 1993, S.B.C. 1993, c. 58, s. 4, the zoning power of s. 963 
of the Municipal Act is replaced so as to include the possibility of the municipal council imposing conditions under which an 
owner is entitled to a higher-density zoning (see s. 963.1(2) of the amended legislation). The basic position in Canadian law 
is that municipalities cannot zone in exchange for amenities without some specific statutory authority for such arrangements: 
Walmar Investments Ltd. v. North Bay (City) (1969), [1970] 1 O.R. 109 (Ont. C.A.), additional reasons at [1970] 3 O.R. 492n 
(Ont. C.A.). The post-1993 scheme provides such specific statutory authority. As a point of comparison, it thus highlights the 
fact that the pre-1993 scheme simply did not provide the requisite specific statutory authority. 
 
50      The legislative scheme that existed at the time PNI undertook its transactions did not include a land use contracts 
system, it did not include contractual zoning, and it did not authorize the trading of amenities for zoning. Comparing it to 
prior and subsequent systems makes all the more clear that under the legislation as it existed at the relevant point in time, 
implied terms such as these alleged by PNI were without any statutory authorization. 
 
Implied Powers 
 


51      The history of the legislative scheme may be relevant to the case at bar in another way, as well. This gives further 
reason against trying to find an implied power to make long-term commitments with respect to zoning equivalent to the 
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powers it might have with respect to certain long-term business arrangements. Indeed, a municipality as a corporation 
arguably does have an implied power to bind successor councils by a contract in the exercise of ordinary proprietary or 
business powers: Rogers, The Law of Canadian Municipal Corporations (2nd ed., (looseleaf)), at para. 199.4; Lawrason v. 
Dundas (Town) (1920), 18 O.W.N. 22 (Ont. H.C.). But the form of British Columbia’s municipal government legislation 
militates against extending this to the present situation. 
 
52      Prior to 1998, the types and modalities of long-term commitments into which municipalities might enter were 
enumerated quite precisely. Indeed, the Municipal Act then in force implemented time limits on contracts for the supply of 
materials, equipment, and services. The statute went so far as to require approval by municipal voters of contracts with a 
duration of over five years. (Municipal Act, R.S.B.C. 1979, c. 290, ss. 290 and 32l). In 1993, section 23 of the Local 
Elections Reform Act, 1993, S.B.C. 1993, c. 54 altered the form, but not the substance of s. 321 of the Municipal Act. The 
statute also tightly regulated matters like short-term borrowing (s. 344(1)) and the leasing of property (s. 322). Although 
municipalities could enter into long-term commitments related to their business and proprietary powers, these commitments 
were subject to the statute’s close controls. 
 
53      A municipal government statute could simply allow municipalities to engage in contracts of whatever form served their 
proprietary and business purposes. It would seem that British Columbia’s legislature later chose to implement such statutory 
terms. In 1998, the Province passed the Local Governments Statutes Amendment Act, 1998, S.B.C. 1998, c. 34, whose 
preamble explained the new statute’s philosophy as oriented toward “recogniz[ing] local government as an independent, 
responsible and accountable order of government...”. The amendments in this statute removed all of the specific controls on 
municipalities’ long-term commitments and instead provided for a more general corporate power (see s. 176 of the new 
Municipal Act). Such a legislative scheme is clearly possible, since one now seems to exist, but this merely accentuates the 
point that prior to 1998, at the time relevant to the case at bar, British Columbia did not have such a régime. It had set up a 
system of tight controls on long-term business and proprietary commitments. This scheme did not even refer to long-term 
commitments affecting the legislative power, as these powers were not envisioned. 
 
54      Moreover, there is another important answer to the argument that municipalities have an implied power to enter into 
terms such as the one alleged. It is that an implied power to allow contracts to trump the municipality’s future legislative 
discretion over zoning raises additional policy concerns. We will see these clearly after a survey of some of the relevant case 
law in the area. 
 
5. Pertinent Case Law 
 


55      As the authorities make clear, a limitation on a municipality’s legislative power is a very serious matter. As Rogers, 
The Law of Canadian Municipal Corporations, puts it at para. 199.4, “Unless expressly authorized to do so local authorities 
have no power to enter into an agreement the effect of which will be to restrict or divest the legislative powers of succeeding 
councils in respect of any matter affecting the public at large”. Rogers goes on to note that this does not mean that a council 
acting in its proprietary or business capacity cannot make contracts. But it does mean that a council cannot somehow give up 
its legislative powers: cf. Birkdale District Electric Supply Co. v. Southport (Corp.), [1926] A.C. 355 (U.K. H.L.), at pp. 364 
and 371-72. 
 
56      Eloquent echoes of this principle have rung out through Canadian case law: 


Our municipal councils are just as truly legislative bodies within the ambit of their jurisdiction as Parliament or the 
Legislature; and any contract which would interfere with the due exercise of the discretion and judgment of a member of 
such a council must equally be void as against public policy. (Eastview (Town) v. Roman Catholic Episcopal Corp. of 
Ottawa (1918), 44 O.L.R. 284 (Ont. C.A.), at pp. 297-98.) 


[M]unicipalities must be free to amend or alter their by-laws as circumstances dictate. They cannot bind themselves or 
their successors by contract with a third party to the status quo. (Capital (Regional District) v. Saanich (District) (1980), 
115 D.L.R. (3d) 596 (B.C. S.C.), at p. 605.) 


[A] municipality cannot bargain away its legislative powers in advance. (Galt Canadian Woodworking Machines Ltd. v. 
Cambridge (City) (1982), 135 D.L.R. (3d) 58 (Ont. Div. Ct.), at p. 63, aff’d(1983), 146 D.L.R. (3d) 768n (Ont. C.A.) 
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Municipal legislative powers are an integral part of governance that municipalities cannot give up. Municipal councils cannot 
fetter the discretion of successor councils to engage in the legislative process without undue influences. 
 
57      An implication of this is that in the absence of provincial legislation implementing a different public policy, 
municipalities cannot sell zoning: Jones & de Villars, Principles of Administrative Law (3rd ed. 1999), at p. 181; Vancouver 
(City) v. Vancouver (Registrar Land Registration District), supra; Ingledew’s Ltd. v. Vancouver (City), supra. They cannot 
agree to change zoning in return for particular consideration, and they cannot agree to keep zoning unchanged in return for 
particular consideration. 
 
58      In this respect, it should be noted that the judgment of the British Columbia Supreme Court in Kendrick v. Nelson 
(City) (1997), 31 B.C.L.R. (3d) 134 (B.C. S.C.) does not stand as an authority to support the assertion that s. 19 of the 
Municipal Act provides the statutory basis for a municipality to enter into long-term agreements with a developer about the 
exercise of its zoning powers. In that case, the petitioners had claimed that an agreement made with the developer violated s. 
292 of the Act in respect of the nominal transfer of land and contracts for construction and city services. No claim had been 
made in respect of the zoning commitments and thus the Supreme Court did not have to address that issue. The ratio of the 
judgment was that the agreement did not commit the city to assist the developer within the meaning of s. 292. Moreover, the 
agreement in dispute was completed in 1995. Since 1993, the province of British Columbia has permitted municipalities to 
request amenities in exchange for zoning. Thus, even if the matter had been in dispute, the City of Nelson would not have 
had to rely on s. 19 to enter into a contract concerning the exchange of zoning for amenities. 
 
6. Illegality and Public Policy 
 
The Rules Against Fettering 
 


59      PNI, of course, tries to distinguish its claim from a simple claim that the City has contracted to provide particular 
zoning. PNI tries to argue that the implied term is that the City will either keep in place particular zoning or else pay 
compensation or damages. Some cases do seem to have distinguished indirect fettering (such as in an agreement to 
compensate) from direct fettering: see New Brunswick (Attorney General) v. Saint John (City), [1948] 3 D.L.R. 693 (N.B. 
C.A.), at p. 707; Vancouver (City) v. Vancouver (Registrar Land Registration District), supra, at p. 715; and Galt Canadian 
Woodworking Machines Ltd. (Ont. Div. Ct.), supra, at p. 64. But such a distinction cannot be accepted, as it is likely without 
any legal basis and, moreover, unhelpful in rationalizing the case law. 
 
60      First, the distinction is likely without any legal basis because it is unclear whether it even reflects a principle from the 
cases cited to support it. Different portions of the latter two cases contain language leading to quite the opposite conclusion: 
Vancouver (City) v. Vancouver (Registrar Land Registration District), supra, at p. 713; Galt Canadian Woodworking 
Machines Ltd. (Ont. Div. Ct.), supra, at p. 63. In the case of New Brunswick (Attorney General) v. Saint John (City), supra, 
where the ratio decidendi is not completely clear, the Court did allow a City to commit to a six-year contract for a particular 
company to provide bussing services and to receive compensation if the City cancelled this contract early. But the Court 
made its decision only after it provided a reading of the contract whereby it would not be illegal, and whereby the contract 
did not commit the municipality to any particular by-laws: ibid., at pp. 705-6. The contract at issue there could be 
characterized as a business agreement. In addition, it was a relevant consideration that the City was a common-law 
corporation, rather than a statutory municipal corporation, and thus not subject to the same doctrines of ultra vires as relevant 
in a case like the case at bar: ibid, at p. 708. Moreover, although nothing further seems to have ever come of this, special 
leave to appeal the result of the case to the Supreme Court of Canada was granted: New Brunswick (Attorney General) v. 
Saint John (City), [1948] 3 D.L.R. 851 (N.B. C.A.). Thus, with two of the cases cited for it also supporting the opposite 
conclusion and the last not clearly supporting the distinction at all, the supposed distinction has a dubious legal foundation. 
 
61      The judgment of our Court in Wells v. Newfoundland, [1999] 3 S.C.R. 199 (S.C.C.), has also been cited in support of 
the claim of an implied municipal power to contract regarding long-term development and involving the exercise of zoning 
powers. The Wells case did not deal with a contract governing the exercise of municipal legislative powers. The agreement in 
dispute remained a business contract in relation to the hiring of senior civil servants. 
 
62      Second, the supposed distinction between direct and indirect fettering is also unhelpful because it is inconsistent with 
other case law and, more importantly, with the principles that undergird this area of the law. Other cases (and, as cited above, 
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even different portions of the same cases) have used language that would make even an indirect fettering illegal: see e.g. 
Walker v. Saint John (City) (1872), 14 N.B.R. 143 (N.B. C.A.), at pp. 147-48; and Eastview (Town), supra, at pp. 297-98. 
This broader language springs from the rationales for a prohibition on fettered discretion, which include protecting the 
municipal legislative process from undue influence and from embarrassment. Direct or indirect fettering would have the same 
effect on the exercise of municipal powers. 
 
63      The authorities generally support the view that this broader language is appropriate and that it should apply over the 
direct/indirect distinction that some have tried to draw. In Vancouver (City) v. Vancouver (Registrar Land Registration 
District), supra (a case cited as supporting the use of the distinction at p. 715), the British Columbia Court of Appeal 
discussed how some councillors who might consider a by-law unwise might nonetheless vote for it so as not “to expose the 
City to a claim for damages by defeating it” (p. 713), thereby recognizing at least from a factual standpoint the problems 
inherent in allowing fettering through a requirement to compensate. In Galt Canadian Woodworking Machines Ltd., supra, 
the Ontario Court of Appeal analyzed a situation where a municipal council might incur a contractual liability if it failed to 
take a certain course of legislative action. The Court of Appeal concluded at p. 768 that this was an unacceptable situation. In 
the eloquent words of the lower court in that same case, “Legislative powers are entrusted to municipalities for the public 
good, and they must always be in a position to exercise them as the public good requires” (Galt Canadian Woodworking 
Machines Ltd. (Ont. Div. Ct.), supra, at p. 63). Given this principle, an agreement to compensate for a legislative decision 
like the one in the present case is no more acceptable than an outright restriction on the legislative power. 
 
64      All of PNI’s attempts to transform its case into a claim for compensation cannot hide the fact that it is demanding 
compensation precisely because the City exercised its legislative powers in a particular way. A municipality’s choice to use 
its legislative powers to rezone land so that the municipality’s zoning continues to reflect its best wisdom is a legitimate 
choice and a choice that is very much part of its legislative power: see Wall & Redekop Corp. v. Vancouver (City) (1974), 16 
N.R. 436 (B.C. C.A.), aff’d(1976), 16 N.R. 435 (S.C.C.). Indeed, it must be remembered that the new zoning by-law was 
never attacked as illegal. A duty to compensate for a particular legislative choice along these lines would necessarily make 
that legislative choice subject to considerations other than an objective examination of what is best for the community of 
which the developer is undoubtedly also a part. 
 
65      Contracts related to a municipality’s business and proprietary functions might well affect the resources available to it 
and thereby hinder its legislative discretion (or bring hindrances of another kind, as in Dowty Boulton Paul Ltd. v. 
Wolverhampton (Borough) (1970), [1971] 2 All E.R. 277 (Eng. Ch. Div.)). But they simply do not inject the same kind of 
outside consideration into the legislative process. The distinction between direct and indirect fettering, as PNI conceives it, is 
simply not a useful distinction. The distinction between legislative powers, adjudicative powers, and business or proprietary 
powers, accepted elsewhere in our Court’s jurisprudence (e.g., Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 
S.C.R. 231 (S.C.C.), at p. 273; Nanaimo (City), supra, at paras. 28 and 31), is the sole distinction that should apply (William 
Cory & Son Ltd. v. London (City), [1951] 2 K.B. 476 (Eng. C.A.), at p. 486). Unless there is legislation expressing a public 
policy permitting it to do so, a municipality may engage in business and proprietary contracts, but it cannot agree to terms 
that fetter its legislative power. 
 
66      As a result, I would conclude that the alleged implied term would have been an illegal fetter on the municipality’s 
discretionary legislative powers. Established case law and its underlying principles support my rejection of PNI’s argument, 
powerfully reinforcing the conclusion that already flowed from the statute itself. The very illegality of such a term and its 
inconsistency with public policy strengthen the case against reading it into a contract entered into within a clear statutory 
framework. It should be added in this appeal that counsel for the City never evidenced that there was such an implied term. 
He rather affirmed that the contracts with PNI were legal if given the legal interpretation ascribed to them by the City of 
Victoria. I turn in the final part of my reasons to a brief reference to how this result is rational from a public policy 
perspective. 
 
Public Policy Considerations 
 


67      I wish to add a brief word as to public policy considerations since a good deal of debate in this case has been related to 
policy issues. To some, it will seem like a harsh result to say that PNI cannot sue the City for departing from some alleged 
understanding and withdrawing its consideration after the construction of costly improvements by PNI. Indeed, some would 
properly argue that there are policy reasons for allowing municipalities to derive the benefits of a fuller capacity to contract 
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that would enable them to engage developers on a long-term basis with more certainty. This capacity would presumably help 
reduce the risk premiums that developers might otherwise require. But these considerations are not conclusive and should in 
no way alter the result. 
 
68      First, the result is not as harsh as it might initially seem because those in the business know that dealing with a 
municipal government is different from dealing with a purely private corporation. For example, no indoor management rule 
protects someone dealing with a municipality from having to ensure that proper procedures were followed with respect to the 
contract, which is quite different from the situation with a private corporation: Rogers, The Law of Canadian Municipal 
Corporations, supra, at para. 199.1. The record shows that as an experienced developer, PNI was aware of the special legal 
and political risks attendant on dealing with a municipality. Developers choose to undertake those risks. 
 
69      Moreover, municipalities will be bound by their business contracts. They will not be free to break them on a whim. 
They will have to pay compensation to the other party barring an express statutory provision denying any form of 
compensation or damages. On the other hand, contracts concerning the exercise of legislative powers involve other legal rules 
and policy considerations, as appears from the discussion above of the rules against direct and indirect fettering of municipal 
authority. 
 
70      Second, municipalities do not become free to break non-contractual understandings based on mere whim. First, there 
remain legal protections against a municipality that acts in bad faith. In addition, as Macaulay & Doumani put it in Ontario 
Land Development: Legislation and Practice (looseleaf) vol. 1, at p. 4-119, para. 18.8, a major component of development 
and redevelopment projects is “a great deal of faith and trust between the public and private sectors of the region” (emphasis 
added). Municipalities that deal with developers in a manner that does not reflect principles of faith and trust when they are 
not contractually bound may well face non- contractual consequences such as developers being less willing to deal with the 
municipality without significantly higher risk premiums. 
 
71      Third, a very important policy consideration militates against municipalities being bound in ways that constrain their 
legislative powers. This is the policy consideration that runs through the jurisprudence in this area. Municipal governments 
are governments exercising powers delegated by the provincial legislatures, and they must be able to govern based on the 
best interests of their residents and based on conceptions of the public good. To help protect this important value, our Court 
has adopted such principles as the one that ambiguities in municipal government statutes are to be interpreted so as to favour 
the citizens and their ability to undertake a path of shared self-governance (Shell, supra, at p. 277). Although there can be 
arguments for each kind of public policy as to whether municipalities should be able to bind themselves on zoning matters, 
there is certainly nothing irrational about preventing municipalities from restraining themselves in striving for the public 
good in the future. There is no doubt in my mind that British Columbia’s legislators, carefully balancing many competing 
interests and considerations, had chosen this latter public policy at the pertinent time. 
 
72      As outlined earlier in these reasons, there was no statutory basis at the time on which a municipality could contract 
with respect to zoning. The structure and scheme of the pertinent legislation revealed that the legislature did not intend for a 
municipality to compensate landowners for the financial impact of changes in zoning. At other points in history, British 
Columbia had permitted contracts related to zoning, but it had explicitly repealed this legislation prior to the relevant time 
and did not introduce anything similar until some time after. 
 
73      Therefore, in my view, the legislature made its intentions very clear and deliberately and firmly established a public 
policy to which an implied term as argued would run totally counter. That there are arguments for other policy approaches 
does not mean that judges should begin rewriting legislation. Leaving aside our important role as guardians of the 
Constitution, our calling is generally the interpretation and implementation of the wishes of the democratically-elected 
legislature where it has made its intentions clear, and it is the rational advancement of our traditional systems of common and 
civil law where the legislature has not otherwise spoken. 
 
74      Under established law, the appeal must be dismissed. The wording of the legislation, its history, consistent case law, 
and established public policy all support the conclusion that the municipality had no capacity to agree to an implied term such 
as PNI has argued. Whether such an implied term might or might not have made sense for business efficiency reasons, any 
such term was ultra vires and contrary to legislatively established public policy. 
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VII. Conclusion 
 


75      In the end, I would dismiss both the appeal and the cross-appeal with costs. In the result, the conclusion of the Court of 
Appeal is affirmed, and the matter is remitted to trial on any unjust enrichment argument that may exist. 


Bastarache J. (dissenting on appeal) (Major and Binnie JJ. concurring): 
 
76      It is well accepted that where a municipality enters a contract with a legitimate purpose, that contract must be 
honoured. The basis of this principle is the simple maxim relied on by Pacific National Investments Ltd. (”PNI”) in this 
appeal: a deal is a deal. I am not persuaded that the City of Victoria (”City”) should be able to terminate with impunity a 
contract that it uniquely crafted, thoughtfully entered, received the full benefit of, and concedes is lawful. PNI spent over $2.5 
million on infrastructure upgrades, which included building a new seawall, new roads and creating new parks for the City in 
anticipation of the commercial development that would result from the land transfer and zoning provided for in the contract. 
The public interest would not be served by allowing the City to escape its commitments. Nor do I consider that awarding 
compensation for breach of contract will amount to a fettering of the municipal power over zoning that adversely affects the 
public’s interest in local government. 
 
77      In an effort to escape liability, the City has argued that the contract is ultra vires, taking a position that runs counter to 
the modern trend that municipal powers should be interpreted broadly and benevolently to enhance the public interest. 
Further, this deal, which was specifically designed for the City’s needs and refined over a three-year period, is not, as 
contended by the City, void for public policy. Current B.C. legislation allowing municipal corporations to bind themselves to 
long term development contracts evidences the strong policy reasons for granting such power. 
 
78      I agree with my colleague LeBel J.’s analysis of the cross-appeal, but cannot accept his conclusion on the main appeal 
that PNI is not entitled to damages for breach of contract. I will therefore address the following issues: 


1. Was there an implied term in the contract that the City would compensate if it did not maintain the zoning for a 
reasonable time? 


2. Is the implied term ultra vires? 


3. Is it contrary to public policy to enforce the implied term? 


 
Analysis 
 
Issue #1: Was There an Implied Term that the City Would Compensate if It Did Not Maintain the Zoning for a 
Reasonable Time? 
 


79      PNI argues that the Songhees Master Agreement (”SMA”) contained an implied term that the zoning contemplated in 
that contract would not be changed for a reasonable time. It does not argue that the contract prohibited the City from ever 
changing the zoning or that in enacting the by-law which changed the zoning, the council acted in bad faith. PNI’s position is 
simple: it argues only that in entering a contract that was conditional on rezoning, the City agreed to adopt and maintain the 
zoning bargained for and that in view of the breach of that term, it is entitled to damages for breach of contract. Thus, I would 
characterize the implied term sought to be recognized in a different manner than my colleague (para. 32 of his reasons). The 
implied term does not bind the City from rezoning for any length of time: it simply recognizes that in consideration of PNI’s 
initial investment, a change in zoning must be offset by compensation. 
 
80      This Court recently reiterated the relevant test for an implied term in M.J.B. Enterprises Ltd. v. Defence Construction 
(1951) Ltd., [1999] 1 S.C.R. 619 (S.C.C.). In M.J.B., after the respondent accepted a non-compliant tender, the lowest 
compliant tenderer successfully argued that there was an implied term in the call for tenders to accept the lowest compliant 
bid. At para. 29, Iacobucci J. stated: 
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... a contractual term may be implied on the basis of presumed intentions of the parties where necessary to give business 
efficacy to the contract or where it meets the “officious bystander” test. It is unclear whether these are to be understood 
as two separate tests but I need not determine that here. What is important in both formulations is a focus on the 
intentions of the actual parties. A court, when dealing with terms implied in fact, must be careful not to slide into 
determining the intentions of reasonable parties. This is why the implication of the term must have a certain degree of 
obviousness to it, and why, if there is evidence of a contrary intention, on the part of either party, an implied term may 
not be found on this basis. As G. H. L. Fridman states in The Law of Contract in Canada (3rd ed. 1994), at p. 476: 


In determining the intention of the parties, attention must be paid to the express terms of the contract in order to see 
whether the suggested implication is necessary and fits in with what has clearly been agreed upon, and the precise nature 
of what, if anything, should be implied. [Emphasis added.] 


To establish the existence of the implied term, PNI must demonstrate that the term was one which the parties would say, if 
questioned, that they had obviously assumed. It must also show that the term was necessary to give business efficacy to the 
SMA. In my view, both requirements are satisfied. 
 
81      The courts below differed on the question of whether there was an implied term not to down-zone. I find persuasive the 
trial judge’s reasoning that it was necessary to imply the term to give the agreement business efficacy: 


I think that it is necessarily implied into the master agreement that zoning would remain undisturbed for a reasonable 
period of time for development. ... PNI was paying for a development opportunity dependent on zoning and it needed 
continuation of that zoning for a reasonable time to realize on its investment. 


((December 11, 1996), Doc. Victoria 93/3412 (B.C. S.C.), at para. 35) 


On the other hand, the Court of Appeal stated that the reasons relied on by the trial judge “all are reasons for concluding that 
it would have been reasonable and logical, from the point of view of PNI, to include such a term” ((1998), 58 B.C.L.R. (3d) 
390 (B.C. C.A.), at para. 47). With respect, I do not see any error in the trial judge’s conclusion: PNI assumed the term was 
included, as would the officious bystander, because without it the contract could not be given business efficacy. The Court of 
Appeal’s position is rather narrow (at para. 45): 


[I]t seems a reasonable inference that no one raised the subject of the City agreeing not to down-zone because it was 
taken for granted that it would give no such commitment. Certainly, the evidence provides no basis for thinking that, had 
the subject been raised, the City would have said anything to the effect of: “Of course, we will not down-zone; we need 
not trouble to say that, it is too clear.” 


I do not see how the Court of Appeal could find that the zoning was a valid condition precedent and conclude, at the same 
time, that the municipality could unilaterally cancel it with impunity. 
 
82      The trial judge’s conclusion that the SMA contained the implied term not to rezone for a reasonable time is supported 
by an analysis of the agreement itself and the relevant external documentary evidence. Hence, with respect to my colleague, it 
is not “a purely discretionary exercise of judicial power” but one based on the evidence in this case. 
 
83      At the outset, it is important to recognize that the express terms of the purchase agreement between PNI and the British 
Columbia Enterprise Corporation (”BCEC”), under which PNI subsumed BCEC’s rights in the SMA, demonstrate the 
centrality and importance of the zoning from PNI’s perspective. In the very first page of the offer/agreement for sale, Clause 
2.01 explains that PNI’s obligation to purchase is conditional on zoning (as well as on the park dedication, a service 
agreement and formal subdivision approval): 


The acceptance of this Offer by the Purchaser as herein provided shall convert this Offer into a binding agreement ... for 
the sale and purchase of the Lands on the terms and conditions herein contained, including the Conditions Precedent and 
the Purchaser’s Condition contained in Section 5 thereof. 


The purchaser’s condition, in Clause 5.01, confirms that there is no agreement if the zoning is not in place: 


This Offer and, if accepted, this Agreement is subject to the satisfaction of the Conditions Precedent that: 
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(a) the lands have been rezoned in accordance with the Zoning Plan on or before February 1, 1988; 


. . . . . 
These Conditions Precedent may not be waived unilaterally by either party. If for any reason whatsoever any of the 
Conditions Precedent are not fully satisfied on or before February 1, 1988, the Initial Deposit, without interest, shall be 
returned immediately to the Purchaser without deduction and thereafter this Agreement shall be null and void and 
neither party shall have any further obligation to the other in respect of this Agreement. 


 
84      The purchase agreement concluded between BCEC and PNI was the fruit of the City’s acceptance that BCEC would 
sell the development rights of the Phase II lands to a third party. Article 13 of the SMA, entitled “Assignment or Sale by B.C. 
Enterprise”, documents the City’s understanding that BCEC would eventually sell the development rights to the land: 


13. B.C. Enterprise covenants and agrees that if it enters into an agreement to sell or convey all or a portion of the lands 
that are or will be subject to a registration of a restrictive covenant in accordance with this agreement, B.C. Enterprise 
shall obligate the purchaser in such agreement to enter into an agreement with the City to observe, keep and perform all 
of the covenants, conditions and obligations of B.C. Enterprise contained herein insofar as the same apply to the said 
lands being sold by B.C. Enterprise to such purchaser, and in the event of such sale being completed, the purchaser shall 
be entitled to all the rights, privileges, andbenefits of B.C. Enterprise contained herein insofar as they affect the lands 
purchased by such purchaser. [Emphasis added.] 


Article 5 of the SMA, entitled “Subdivision Plan Approval”, specifically states that the BCEC intends to develop the lands in 
phases, subject to rezoning being completed in accordance with Article 11 (emphasis added). When viewed together, Articles 
5, 11 and 13 of the SMA reveal the City’s intention to maintain the zoning through any sale of the Phase II lands. This is not 
surprising since, as the trial judge found at para. 33, it is quite apparent that zoning was an essential pre-condition of the 
SMA: 


The master agreement dealt with zoning as a condition precedent. If the City failed to adopt the zoning contemplated for 
the development the master agreement was simply unenforceable. The City did adopt the zoning, the other conditions 
precedent were satisfied, and the master agreement was then binding on the parties. 


Thus, the very wording of the SMA supports the trial judge’s finding that the City understood that PNI’s investment was 
premised on the belief that the zoning would remain undisturbed for a reasonable period of time. It would be contrary to 
business sense and to all obligations of fairness to conclude that the condition precedent regarding zoning had to be met but 
was not protected in any way from unilateral retraction. 
 
85      Evidence outside of the express terms of the contract also supports the implied term. In particular, the City’s letter 
explaining the SMA to the town of Whistler illustrates the City’s view on the agreement. The City stated that the SMA was 


designed to facilitate an unusual rezoning of a large area. ... The developer ... wished to have a large area ... rezoned all 
at once and to proceed with the subdivision in several stages over a period of 10 or 12 years without having to rezone 
the property at each stage. 


In this letter, the City recognized that the developer would need 10 to 12 years to finish the project, and therefore, by 
implication, that the zoning must remain in place for that period. 
 
86      The Court of Appeal relied on a pre-contractual memorandum written in 1986 by the solicitor of British Columbia 
Place, the predecessor to BCEC who assigned the development rights to PNI. With respect, little can be gleaned from the 
passage pointed to: 


It must be remembered and kept in mind that the City always has final control because if [the developer] proceed[s] on 
tangents not acceptable to it, the City can always bring the total development to a halt by down-zoning the whole area. 


The letter suggests that the City’s general power to down-zone has been restricted to a situation where the development is not 
proceeding as planned, or on tangents, and in this manner, acknowledges that it must respect its promise not to rezone for a 
reasonable time. This provision is consistent with the understanding the parties had all along, that the contract could not 
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remove the City’s ability to exercise its legislative discretion to down-zone. It does not shed light on the crucial issue of the 
effect of such a decision. Contrary to suggestions otherwise, the passage does not state that the original developer accepted 
the risk of a decision to down-zone based on issues unrelated to satisfaction with the progress of the development. 
 
87      The conclusion that the contract contains the implied term is evident from all of the circumstances in this case. Indeed, 
even counsel for the City made concessions on this point during oral argument. When questioned, counsel for the City 
acknowledged that if the City had not maintained the zoning for a reasonable time, PNI might have attempted to quash the 
rezoning by-law under the bad faith provision, Municipal Act, R.S.B.C. 1979, c. 290, s. 313 (which PNI has chosen not to do 
in this proceeding). The City quite properly conceded that if it had rezoned without allowing PNI reasonable time to complete 
the project (in their view five years, or at least until a new council was elected), this might have demonstrated that it had 
acted in bad faith. While counsel stopped short of conceding that the bad faith argument open to PNI would be based on the 
fact that it was assumed by the parties that the zoning would remain in place for a reasonable time, this must be inferred from 
his position. The trial judge’s finding that PNI had not slept on its rights but had acted with reasonable dispatch is 
unassailable. 
 
88      To summarize, it is clear that the parties did not agree to a bare term preventing the City from down-zoning, since it is 
acknowledged that they were cognizant of the rule against binding future councils. Rather, the parties carefully arranged the 
contract, as described by the trial judge (at para. 26), as “an innovative means of achieving the parties’ differing objectives by 
hinging binding obligations on each piece going into place”. The implied term must be present to give the contract business 
efficacy. In view of the condition precedent in the contract, an officious bystander would necessarily hold the view that the 
City believed it would owe compensation in the event it down-zoned without the passage of a reasonable time. The 
alternative infuses the parties with an intention to give the City, as long as it was acting under the rubric of the “public 
interest”, the power to unilaterally, and with impunity, change the zoning immediately after the purchaser paid for the land, 
depriving him substantially of the benefit of the contract. This cannot have been the parties’ intention and this Court should 
not sanction this type of unprincipled immunity. 
 
Issue #2: Is the Implied Term Ultra Vires? 
 


89      It is accepted that the City cannot be held liable for breaching a term that is ultra vires. An ultra vires term can be 
defined as a term entered into by statutory bodies outside the limits of authority granted or established by statute. As put in I. 
M. Rogers, The Law of Canadian Municipal Corporations (2nd ed. 1971), at p. 364: 


[If] there is no legislative authority, express or implied, vested in the [Municipal] corporation to deal with the subject 
matter, then the by-law, resolution or other act is beyond its powers and is a nullity. 


 
90      This Court recently reaffirmed the sources of municipal power in Nanaimo (City) v. Rascal Trucking Ltd., [2000] 1 
S.C.R. 342, 2000 SCC 13 (S.C.C.), at para. 17, adopting the formulation set out in R. v. Sharma, [1993] 1 S.C.R. 650 
(S.C.C.), at p. 668: 


... as statutory bodies, municipalities “may exercise only those powers expressly conferred by statute, those powers 
necessarily or fairly implied by the expressed power in the statute, and those indispensable powers essential and not 
merely convenient to the effectuation of the purposes of the corporation”. 


In Nanaimo (City), the Court confirmed that a broad, purposive and reasonable approach is to be taken when discerning the 
scope of municipal power. This, I note, is not a recent development. In Rogers, supra, at p. 365, it is stated that 


... the doctrine of ultra vires is to be applied reasonably and whatever may be regarded as being incidental to the things 
which are authorized by the legislature is not, in the absence of an express prohibition, ultra vires. Thus, the rule of 
implied powers has, to some extent, limited the scope of the doctrine. 


As the following will demonstrate, there exists a solid statutory basis that grounds the City’s authority to agree to the implied 
term in the SMA. 
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91      This Court applied the ultra vires doctrine in R. v. Dominion of Canada Postage Stamp Vending Co., [1930] S.C.R. 
500 (S.C.C.), where the respondent had been granted an exclusive license to sell stamps for twenty years. The Court upheld 
the Postmaster’s termination of the agreement since s. 77 of the Post Office Act, R.S.C. 1927, c. 161, stipulated that: “No 
contract shall be entered into for a longer term than four years” (p. 505). The contract clearly contradicted the statute and was 
held invalid, as the Postmaster could “constitutionally and validly depute the performance of his duties, only so far as 
authorized by Parliament” (p. 506). The contract here does not violate any provision of the B.C. Act and this case is easily 
distinguished. 
 
92      That brings us to the question of whether, in the instant appeal, the implied term is intra vires the City. In my opinion, 
the City was authorized to enter the SMA and agree to the implied term under the general business and contracting power of 
municipalities. At its lowest, the parties agree that this power allows a council to bind future councils to a long-term contract 
“where such a contract is made in the exercise of its proprietary or business powers” (Rogers, supra, at p. 1051). The scope 
of the general power to contract is quite broad (Rogers, supra, at p. 1036): 


Apart from statutory restrictions and prohibitions, the general rule is that municipal corporations, like private 
corporations, have a general power to contract in furtherance of their corporate objects, but where the corporation is of 
statutory origin its contractual powers are limited and circumscribed by its constituent Act. 


It is important to emphasize that in the instant appeal, there is no statutory provision which specifically excludes the trading 
of zoning for amenities from the general power to contract. 
 
93      I also rely on the fact that in B.C., under s. 19(1) of the Municipal Act, municipalities have the express power “to 
contract for materials and services”. This is a wide and general municipal power, which should be interpreted broadly; see R. 
v. Greenbaum, [1993] 1 S.C.R. 674 (S.C.C.), and my colleague’s reasons, at para. 35. Moreover, when viewed in 
combination with s. 287 of the Act, s. 19 effectively grants to municipalities all powers incidental or conducive to the 
exercise of the general power to contract for materials and services. Section 287 states: 


The council, in addition to powers specifically allotted to it, has the power to do anything incidental or conducive to the 
exercise of an allotted power. 


 
94      While the courts of British Columbia have had little opportunity to interpret s. 19(1), there is precedent which suggests 
that this section is the statutory basis that grounds the municipal authority to enter development agreements with zoning 
commitments. In Kendrick v. Nelson (City) (1997), 31 B.C.L.R. (3d) 134 (B.C. S.C.), the City of Nelson entered a waterfront 
development agreement with a developer to build a hotel/marina. As well as agreeing to construct a dyke and a pathway at its 
own expense, the City agreed to “undertake to provide development permit approval based on meeting all the requirements of 
the development permit process which shall not exceed a maximum of four weeks from the date of application” and to 
“undertake to provide all the applicable zoning for the development” (para. 16). The zoning in question was already in place; 
the City’s undertaking was to maintain it for the period necessary to carry out the development plan. A group of citizens 
challenged the City’s authority to enter the agreement on the basis that it offended s. 292 which prevented the City from 
assisting a developer. After describing the agreement as “a complex exercise in allocating responsibilities with a co-ordinated 
approach to the overall waterfront development” (para. 64), McEwan J. recognized that the “municipality exercise[d] its 
power to contract under S. 19 to effect purposes that are clearly within the realm of public policy”. 
 
95      While the statutory scheme had obviously changed by 1995, Nelson (City), supra, supports the view that s. 19 
authorizes municipalities to enter development agreements in which they provide zoning commitments. As with the SMA, 
the agreement at issue in Nelson (City) was “an attempt to accommodate a waterfront development that includes public uses 
and a private business there was a public interest in promoting as part of an overall plan to enhance the economic viability 
and diversity of the City” (para. 55). Where these types of development agreements do not restrict the City from rezoning, 
they are not ultra vires. The SMA, which simply contemplates compensation in the event of rezoning, falls within the scope 
of this rule. 
 
96      In light of the foregoing, I cannot accept the City’s position on this issue. The City properly concedes that the SMA 
was lawful, agreeing that its subject matter was within the City’s jurisdiction. Further, it acknowledges that before 1978 and 
after 1993, the Municipal Act clearly provided for this power. However, based on the “legislative history of zoning provisions 
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in B.C.”, it contends that during the relevant time period, the City did not have the authority to agree to the implied term that 
would maintain zoning. More specifically, in contrast to the current trend in municipal law, it argues that its general power to 
contract should be interpreted narrowly, based exclusively on the fact that, when the SMA was negotiated, municipalities 
were not expressly authorized to enter land-use contracts.  
 
97      With respect to the contrary view, this argument does not carry the City very far. A review of the legislative debates of 
the Municipal Amendment Act demonstrates that the legislature of British Columbia had no intention of removing the 
municipalities’ authority to enter long-term planning contracts when it repealed the land-use contract provisions. The reason 
for the amendment was not that the government objected to the municipalities having a tool to control long-term 
developments, but to the intricacies of the provisions themselves, which had caused the land-use contract to become “an often 
confusing counterproductive roadblock”. Specifically, councils had been abusing the provisions in effect to raise revenue, by 
using the land-use contract to extract additional concessions from developers. The motive behind the repeal of the land-use 
contract was entirely based on the fact that it was being used in an arbitrary and unintended manner and as a substitute for 
zoning. 
 
98      In my view, the review of the history of zoning power in B.C. confirms that in 1987, the City had the power to agree to 
the term that the City would not rezone for a reasonable time. In 1987, the basic zoning provision was s. 963 of the Municipal 
Act, R.S.B.C. 1979, c. 290 (now R.S.B.C. 1996, c. 323, s. 903), which gave municipalities jurisdiction to enact zoning by-
laws. That provision read: 


963. (1) A local government may, by bylaw, 


(a) divide the whole or part of the municipality or regional district, as the case may be, into zones, name each zone 
and show by map or describe by legal description the boundaries of the zones, 


(b) limit the vertical extent of a zone and provide other zones above or below it, and 


(c) regulate within the zones 


(i) the use of land, buildings and structures, 


(ii) the density of the use of land, buildings and structures, and 


(iii) the siting, size and dimensions of 


(A) buildings and structures, and 


(B) uses that are permitted on the land, and 


(d) regulate the shape, dimensions and area, including the establishment of minimum and maximum sizes, of all 
parcels of land that may be created by subdivision, and 


(i) the regulations may be different for different areas, and 


(ii) the boundaries of those areas need not be the same as the boundaries of zones created under subsection 
1(a). 


(2) The regulations under subsection (1) may be different for different 


(a) zones, 


(b) uses within a zone, 
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(c) standards of works and services provided, and 


(d) siting circumstances 


as specified in the bylaw. 


(3) The power to regulate under subsection (1) includes the power to prohibit any use or uses in any zone or zones. 
[Emphasis added.] 


 
99      As is evident, the municipality’s express powers included the power to create zones, and to regulate land use within the 
zones. It did not, as noted by my colleague, include the power, formerly granted under s. 702A of the Municipal Amendment 
Act, S.B.C. 1971, c. 38, to enter land use contracts that froze zoning “notwithstanding any by-law of the municipality”. The 
relevant part of s. 702A read: 


702A. ... 


(3) Upon the application of an owner of land within the development area, or his agent, the Council may by by-law, 
notwithstanding any by-law of the municipality, or section 712 or 713, enter into a land use contract containing such 
terms and conditions for the use and development of the land as may be mutually agreed upon, and thereafter the use 
and development of the land shall, notwithstanding any by-law of the municipality, or section 712 or 713, be in 
accordance with the land use contract. 


(4) A contract entered into under subsection (3) shall have the force and effect of a restrictive covenant running with the 
land and shall be registered in the Land Registry Office by the municipality. [Emphasis added.] 


I cannot agree with my colleague that the absence of s. 702A in 1987 demonstrates that the City lacked the authority to agree 
to maintain the zoning bargained for in a lawful contract. The primary purpose of s. 702A was to force the City to honour 
land-use contracts by effectively granting the developer an acquired right to proceed with a development (including those not 
yet begun at the time of the change in the zoning), enforceable by specific performance. It is important to emphasize that the 
absence of the provision does not demonstrate that the City lacked the authority to honour a lawfully entered contract in some 
other form; this is significant since PNI is not seeking the remedy of specific performance. While the City was no longer 
forced to allow development projects to proceed, the repeal of s. 702A did not signify that it gained the power to exercise the 
discretion to rezone, in violation of a lawful contract, with no consequences; see Wells v. Newfoundland, [1999] 3 S.C.R. 199 
(S.C.C.). 
 
100      By repealing s. 702A, the B.C. government did not prevent the City from entering long-term development contracts; it 
simply removed the right of municipalities to enter contracts where specific performance was guaranteed (s. 13(3) of the 
Municipal Amendment Act, 1977, S.B.C. 1977, c. 57). The repeal did not end existing land-use contracts; see Cressey 
Development Corp. v. Richmond (Township) (1982), 132 D.L.R. (3d) 166 (B.C. C.A.), and s. 982 of the Municipal Act, which 
acknowledged, by creating a process for their amendment, that existing land-use contracts would continue in force: 


982. ... 


(2) Subject to subsections (3) and (5), a land use contract that is entered into and registered in a land title office may be 
amended 


(a) by bylaw ..., or 


(b) by a development variance permit issued under section 974 or a development permit under section 976. 


 
101      It must be recognized that the repeal of the land-use contract system did not remove the authority of municipalities to 
bind themselves in regard to zoning. When s. 702A was repealed by s. 13 of the Municipal Amendment Act, 1977, it was 
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replaced with s. 702AA, now s. 963.1, which created a new development permit system. The permit system did not 
statutorily restrict the municipality from rezoning, as did the land use contract system. However, s. 980(5) was similar in 
effect: 


A local government may issue more than one permit for an area of land, and the land shall be developed strictly in 
accordance with the permit or permits issued, which shall also be binding on local government. 


 
102      This provision established that once a permit was issued it was “binding on local government”. Despite my 
colleague’s assertion otherwise, in my view this confirms the authority of the City “to constrain the future use of this 
legislative power” (para. 38). Moreover, subsection 702AA(8) confirms the binding nature of the permit: “If a development 
permit is issued, the land shall be developed strictly in accordance with the terms, conditions and provisions of the permit.” 
 
103      As stated by the Minister of Municipal Affairs during second reading of the Municipal Amendment Act, when the 
government repealed land-use contracts and introduced development permits, it did not intend to remove the authority of 
municipalities to control exceptional types of developments (Legislative Debates of British Columbia, Vol. 7, 4354): 


The development permit represents much more than a response against the land-use contract. Its introduction will 
accomplish several important reforms. First, it defines and confirms the municipality’s right to control the qualitative 
aspects of the exceptional development. 


The Minister’s remarks confirm that the principle behind repealing land-use contracts and substituting development permits 
was to ensure that developers received an easier, quicker treatment from councils who had previously abused the land-use 
contract. The intent was not, as my colleague suggests, to remove the authority of municipalities to control their planning 
needs by way of contract. The fact that no development permit was issued in this case is not evidence of the scope of the 
municipality’s power to contract for zoning during the relevant time period. Accordingly, it has no bearing on the authority of 
the City to enter into the SMA. 
 
104      To summarize, the general municipal power to contract in furtherance of municipal objectives is a solid basis for the 
City’s authority to agree to the zoning commitments in the SMA. As stated in Rogers, supra, at p. 1036: 


There is no principle of law enabling a court to prevent a council from making any contract it sees fit to make with 
respect to a matter within its jurisdiction (Independent Cdn. Business Assn. v. Vancouver (1988), 24 B.C.L.R. (2d) 96 
(C.A.). 


Section 19(1) and s. 963 (read in conjunction with s. 287) establish that the subject matter of the implied term in the SMA 
was within the City’s jurisdiction. The express power to contract for materials and services, coupled with the municipality’s 
power to zone, provided the City with the authority to agree to a contract that contained a term which temporarily maintains 
zoning; see Kendrick, supra. Even if the authorization did not flow directly from these provisions, this power would 
necessarily or fairly be implied under these express powers. Finally, and perhaps most telling, is the fact that, in argument, 
the City conceded the SMA was lawful despite being unable to identify a specific statutory basis which granted it the 
authority to enter into this type of contract. Aside from the fact that it is inconsistent to assert that only the implied term is 
ultra vires, in my view, the statutory basis is the one that I have just identified and, properly interpreted, it extends to the 
City’s agreement to maintain the zoning. While this disposes of the ultra vires issue, three additional points bear comment. 
 
105      First, the City suggests that s. 972(1) of the Municipal Act which provides that no compensation is payable to any 
person for reduced land values due to changes in zoning supports its position that no remedy is available for breach of 
contract in this case. I think the purpose and effect of s. 972(1) are entirely unrelated to the issue before us. Section 972(1) 
states: 


Compensation is not payable to any person for any reduction in the value of that person’s interest in land, or for any loss 
or damages that result from the adoption of an official community plan, a rural land use bylaw or a bylaw under this 
Division or the issue of a permit under Division (5). 


The statutory scheme demonstrates that s. 972(1) provides immunity to the City for decisions to down-zone simpliciter; it 
does not prevent recovery for rezoning in breach of a contract. The subsection was introduced in 1985 by the Municipal 
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(Amendment) Act at the same time as s. 980(5) which established that development permits were binding on the city. If s. 
972(1) covered every decision to down-zone, s. 980(5) would have no purpose as the former provision would remove the 
availability of a remedy if the City did not honour a binding permit. It is plain that the only way to interpret these provisions 
together as part of the same scheme is to realize that s. 972(1) allows municipalities to make routine zoning decisions with 
impunity and that the balance of the provisions, which demonstrate the legislative policy of allowing a municipality to bind 
itself, continue to have meaning. Here, PNI is not demanding compensation only “because the City exercised its legislative 
powers in a particular way”. It is suing because the City chose to do so in breach of contract. 
 
106      Second, my colleague asserts that specific provisions in force in the relevant time period restricting the power of 
municipalities to enter into contracts of a duration exceeding five years reveal that the Province contemplated a regime where 
long term contracts were closely controlled. I, on the other hand, believe that limiting the duration of contracts in specific 
instances is indicative of the fact that no restrictions were contemplated generally. In my view, these provisions do not justify 
a restrictive interpretation of the City’s powers and are of little significance in this appeal. The City concedes that the long-
term development contract at issue in this appeal, the SMA, is lawful. 
 
107      Third, I find it necessary to comment on the Court of Appeal’s approach to the ultra vires issue. The Court of Appeal 
preferred not to rely on the ultra vires doctrine in finding for the City, but did express doubt that it would be “intra vires a 
municipal corporation to expressly contract not to down-zone” (para. 41). To reach that position, it relied on the following 
statement by Sopinka J. in Shell Canada Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231 (S.C.C.), at pp. 276-77: 


In most cases, as here, the problem arises with respect to the exercise of a power that is not expressly conferred but is 
sought to be implied on the basis of a general grant of power. It is in these cases that the purposes of the enabling statute 
assume great importance. The approach in such circumstances is set out in the following excerpt in Rogers, The Law of 
Canadian Municipal Corporations, supra, § 64.1, at p. 387, with which I agree: 


In approaching a problem of construing a municipal enactment a court should endeavour firstly to interpret it so 
that the powers sought to be exercised are in consonance with the purposes of the corporation. The provision at 
hand should be construed with reference to the object of the municipality: to render services to a group of persons 
in a locality with a view to advancing their health, welfare, safety and good government. 


Any ambiguity or doubt is to be resolved in favour of the citizen especially when the grant of power contended for is out 
of the “usual range”. See Rogers, supra, at § 64.1, and Re Taylor and the City of Winnipeg (1896), 11 Man. R. 420, per 
Taylor C.J. 


 
108      To begin with, the Court of Appeal did not consider the last direction that any doubt is to be resolved in favour of the 
citizen. More importantly, I do not agree with the Court of Appeal’s assessment that the significance of Shell to the instant 
appeal is “that the majority adopted a narrow approach to the definition of powers not expressly conferred but sought to be 
implied on the basis of a general grant of power” (para. 34). The conclusion of the majority in Shell Canada Products Ltd. 
was prompted by their key finding (at p. 280) that the 


purpose of the Resolutions is to affect matters beyond the boundaries of the City without any identifiable benefit to its 
inhabitants. This is a purpose that is neither expressly nor impliedly authorized by the Vancouver Charter and is 
unrelated to the carrying into effect of the intent and purpose of the Vancouver Charter. 


Quite clearly, the principal holding in Shell Canada Products Ltd. was that the municipality was not acting for a municipal 
purpose, and not that a municipality’s implied powers should be narrowly construed. Shell Canada Products Ltd. merely 
confirms that a municipality must act for an appropriate purpose, and where it does not, its action will be ultra vires. Here, 
the power sought to be exercised (to contract for long-term development) accords with the purposes of the corporation. 
 
109      The Court of Appeal’s position on the ultra vires issue was largely based on its finding that it is “most doubtful that 
the City has the power to contractually bind itself to do that which, by settled law, it is forbidden to do” (para. 38). With the 
greatest respect, the premise, and therefore the conclusion, is incorrect: the agreement to maintain zoning is not forbidden by 
settled law. Under the contract, as required, the City retained its power to modify the zoning but it remained liable for civil 
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consequences if it breached its contractual obligations. The following explains that the City’s commitment to the zoning does 
not violate public policy. 
 
Issue #3: Is It Contrary to Public Policy to Enforce the Implied Term? 
 


110      The final question in this appeal is whether the well established rule accepted by both parties that City Council does 
not have the authority to fetter the ability of a future council to exercise its legislative power is violated by the implied term at 
issue. In my view, it does not and the implied term is not void for public policy. 
 
111      I agree that a limitation on a municipality’s legislative power is not a trivial matter: but the fact is that the SMA does 
not restrict the City’s authority to rezone. This is not a case where the municipality has given up its legislative powers. Thus, 
my colleague’s assertion that municipalities “cannot agree to change zoning in return for particular consideration, and they 
cannot agree to keep zoning unchanged in return for particular consideration” (para. 57) overlooks the existence of the 
contract that is at the heart of this dispute. On the former point, the City concedes that the SMA, which was conditional on 
rezoning, was lawful. The latter point is the very issue to be settled in this appeal. 
 
112      In finding that the implied term limited the Council’s discretion to rezone and was therefore contrary to public policy, 
the Court of Appeal relied on Vancouver (City) v. Vancouver (Registrar Land Registration District), [1955] 2 D.L.R. 709 
(B.C. C.A.), and Ingledew’s Ltd. v. Vancouver (City) (1967), 61 D.L.R. (2d) 41 (B.C. S.C.), to support its view that requiring 
council to consider liability for damages fetters legislative discretion. I cannot agree with this proposition and do not find that 
those cases provide it with a solid foundation. 
 
113      In Vancouver (City), supra, the City entered into a contract with the aim of rezoning certain land in the City of 
Vancouver from a three-storey multiple dwelling zone to a six-storey light industrial zone. The City gave an unqualified 
covenant to rezone the land (upon due registration of its rights under the Land Titles Act) in exchange for a promise from the 
owners to refrain from building on the northern most edge of the property and to landscape it. The City applied to register 
these charges against the land, but the Registrar refused because, in his view, there was no registrable interest. The majority 
of the Court of Appeal decided that it was unnecessary to analyze the objections made by the Registrar since it found that the 
agreement was ex facie invalid. The problem with the agreement was that the City had fettered its legislative discretion by 
agreeing to pass a by-law (at p. 712): 


With these observations, I turn now to the invalidity of the agreement. That lies in the fact that by cl. 11 of the 
agreement, the City bound itself without reservation or qualification, to pass the amending by-law effecting the proposed 
re-zoning upon due registration of the City’s rights under the agreement. By so doing, the City bound itself, and thereby 
the council (through whom it must act) to disregard all objections to its passage, though the objectors had the statutory 
right to have their objections considered and determined upon their merits when the by-law was presented for hearing. 
The agreement impaired the discretion vested in the council by the Town Planning Act for the protection of the 
competing and conflicting interests of property owners affected by the proposed amending by-law and the interests of 
the community as a whole. 


 
114      The agreement in Vancouver (City) required the City to act in a manner that violated its statutory commitments (i.e., a 
neutral assessment of the public interest through public hearings could not be conducted), and consequently embarrassed the 
legislative process. That distinguishes it (and its progeny, including Ingledew’s Ltd., supra) from the present appeal, where 
the City did not bind itself to pass a by-law but merely agreed to honour its contractual commitments. There is a valid 
distinction in, on the one hand, committing indelibly to pass a zoning by-law, and, on the other, agreeing to compensate if the 
basic by-law which is a condition precedent to the contract is repealed. This latter promise is less restrictive, does not offend 
the public interest and does not embarrass the legislative process. There is no danger that Council will be placed in the 
awkward position of compulsorily pushing through a by-law while conducting sham public hearings. Here, the City merely 
accepted that the passing of a by-law would be a condition precedent to the contract. There was never any obligation to pass 
the by-law. 
 
115      In my view, there is a distinction between preventing council from exercising its legislative discretion and requiring it 
to consider its contractual obligations before exercising that discretion. The case law upholds such a distinction. In the recent 
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decision of Wells, supra, this Court recognized, at para. 43, a similar distinction 


between the respondent’s right to hold office as a Commissioner, and his right to the financial benefits of having agreed 
to serve in that capacity. While the legislature is free to remove the power and responsibility of the office, in doing so it 
does not strip the respondent of the compensation flowing from the contract unless it specifically so enacts. 


 
116      The cases which my colleague asserts support the position that an indirect fettering is illegal (Eastview (Town) v. 
Roman Catholic Episcopal Corp. of Ottawa (1918), 44 O.L.R. 284 (Ont. C.A.), and Walker v. Saint John (City) (1872), 14 
N.B.R. 143 (N.B. C.A.)) are easily distinguished. In Eastview (Town), the town council bound itself “to approve and allow 
forever the use for cemetery purposes of the lands” and to “never attempt to prevent or prohibit internment of the dead in said 
lands” (p. 288). That permanent and absolute covenant is obviously a far cry from the City’s temporary and reasonable 
promise to compensate PNI if it rezoned without giving PNI a reasonable period to proceed with its development project. 
 
117      The decision of the New Brunswick Court of Appeal in New Brunswick (Attorney General) v. Saint John (City), 
[1948] 3 D.L.R. 693 (N.B. C.A.), points out the significance between indirect and direct fettering of a municipal council’s 
power. I cannot agree with my colleague that the ratio of this case is unclear. In Saint John (City), the City gave the New 
Brunswick Power Co. the right to operate buses in the city for a period of six years. The contract provided that if city council 
in the first six years gave another company a franchise to operate buses or compelled the Power Co. to end its operations, the 
City would indemnify it against the capital loss arising from the initial purchase of the buses. It was argued that the City had 
fettered its discretion to grant a franchise to another entity because of the liability which it would incur to the Power Co. 
under the contract. At p. 707, Harrison J. found that the indemnification of the Power Co. was not ultra vires: 


This clause in the agreement cannot therefore be objected to because it creates a legal obstacle to the performance by the 
city of its statutory duties. It is merely a question of good business, and as the city were asking the Power Company to 
purchase motor buses and go to a large expense in providing this equipment, the agreement to compensate the company, 
should this service be discontinued by reason of the city’s action, does not appear unreasonable. 


The same reasoning was adopted in First City Development Corp. v. Durham (Regional Municipality) (1989), 41 M.P.L.R. 
241 (Ont. H.C.), at p. 270, and is consistent with English case law on the issue; see Stourcliffe Estates Co. Ltd. v. 
Bournemouth (Town) (1910), [1908-10] All E.R. Rep. 785  (Eng. C.A.); Dowty Boulton Paul Ltd. v. Wolverhampton 
(Borough) (1970), [1971] 2 All E.R. 277 (Eng. Ch.). 
 
118      That reasoning must be applied here. The implied term is not a “legal obstacle to the performance ... of ... statutory 
duties”, but a “question of good business” (Saint John (City), supra, at p. 707). The City asked PNI to involve itself in a 
complex, long-term development agreement that was in the public interest. The developer was forced to make a large capital 
expenditure at the outset. As in Saint John (City), the “agreement to compensate the company, should this [contract] be 
discontinued by reason of the city’s action, does not appear unreasonable”. By distinguishing Saint John (City), the Court of 
Appeal in Vancouver (City) accepted that a contractual term which allows for damages in the event of a change of policy by 
the City is not void per se for public policy. Saint John (City) recognizes that the City must respect vested rights and its 
contractual obligations. Repudiating the consideration for the contract cannot, in my opinion, be justified on the basis of 
public policy. 
 
119      The finding that the implied term is not contrary to public policy is consistent with the modern approach to Crown 
liability for breach of contract as this Court recently set out in Wells, supra. I cannot agree with my colleague that the 
situation here can be distinguished from Wells because the SMA is not a business contract of a type similar to the one at issue 
in that case. The artificial creation of categories of business contracts is unjustified and unworkable. In Wells, this Court 
recognized that the government cannot glibly avoid responsibility for breaches of contract. Thus Wells, who had been a 
Commissioner with the Public Utilities Board until he lost his job during government restructuring, was entitled to damages 
for breach of contract. Our finding that the government of Newfoundland had the authority to restructure the Board did not 
signify that the legislature could act with impunity. Rather, we stated that in order to avoid the legal consequences of 
breaching a contract, the Government had to use clear and explicit statutory language to extinguish any existing rights 
previously conferred to an individual. Wells’s right to seek damages for the breach had not been removed by legislation, and 
consequently, he was entitled to compensation. This is consistent with the conditions for municipal repeal of vested rights; 
see Rogers, supra, at § 83.23. 
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120      Wells identifies important matters of policy fundamental to the analysis of the City’s liability in this case. At para. 46, 
the Court recognized that in “a nation governed by the rule of law, we assume that the government will honour its obligations 
unless it explicitly exercises its powers not to”. This reasoning applies equally here. The City argued that by passing the 
down-zoning by-law and by completing the public hearings necessary to it, it “explicitly exercised its powers” not to honour 
its obligation. However, this argument suffers from the same weakness apparent in Wells: although the government may act 
in a given manner, it is not relieved of financial liability for the consequences of its breach. Paragraph 35 of Wells 
demonstrates the direct parallel with the instant appeal: 


While both the Crown and the respondent knew that the Board could be altered or eliminated by legislative action [just 
as both the City and PNI knew that the City could down-zone], there is no indication that this was understood to 
jeopardize the respondent’s financial security. 


 
121      Wells is strong recent support for PNI’s position. The important policy considerations eloquently expressed by Major 
J. in Wells, at para. 46, should be honoured here: 


In the absence of a clear express intent to abrogate rights and obligations — rights of the highest importance to the 
individual — those rights remain in force. To argue the opposite is to say that the government is bound only by its 
whim, not its word. In Canada this is unacceptable, and does not accord with the nation’s understanding of the 
relationship between the state and its citizens. 


 
122      Contrary to my colleague’s assertion, a multitude of policy considerations make it clear that a municipality should be 
held liable for damages where its council acts in conflict with a contract entered into by a previous council. The issue in this 
case is whether the City breached an implied term of a development contract, but the question applies equally to all contracts 
entered into by the City. Most council decisions have financial implications which could be argued to indirectly fetter future 
councils. 
 
123      It is quite apparent that requiring a municipal council to consider its contractual obligations does not violate public 
policy but promotes the public interest. Contracts entered into by a municipality should serve as checks on the exercise of 
legislative discretion. Councils are free to legislate as they like, but they cannot ignore the contractual obligations that they 
owe (Wells, supra). Having such an indirect fetter does not subject the municipal legislative process to undue influence or 
embarrassment. Moreover, the public policy of society is reflected in its statutes (S. M. Waddams, The Law of Contracts (3rd 
ed. 1993), at para. 554); hence, where a municipality enters a contract that is intra vires, the court must act cautiously before 
invalidating a term on the basis of public policy. The scope of the doctrine must be constrained, since, after all, “most 
governmental functions are performed under statutory powers”. Moreover, “[t]he Crown benefits no less than private persons 
from the principle that contractual undertakings should be reliable” (P. W. Hogg, Liability of the Crown (2nd ed. 1989), at p. 
171). If municipalities are not held to their contractual obligations, their impaired credit would cause them to pay higher 
prices for everything obtained by contract. 
 
124      My colleague argues that a council’s decision to rezone should not be subject to “considerations other than an 
objective examination of what is best for the community”. In my view, where the City has entered a contract and received 
consideration, the “community” includes the holder of that contract. The vested rights of that individual cannot be ignored. It 
is disingenuous to argue that this contract was breached in the public interest, because, as pointed out in the hearing, it will 
always be in the community interest to get something, in this case $2.5 million worth of amenities, for nothing. Like 
Professor Hogg, I believe the public purse should bear the cost of a change in public policy. There is no justification for a 
special public law of contract (Hogg, supra, at pp. 171-72). 
 
125      In contrast to my colleague, at para. 68 of his reasons, I do not think it is good policy to include the risk of the 
unilateral cancellation of contracts without compensation, under the guise of the public interest, as one of the “special legal 
and political risks” developers must assume in dealing with municipalities. Further, I am not persuaded that the consideration 
of “faith and trust between the public and private sectors” will curb the exercise of this power by municipalities. Certainly, 
the facts of this case demonstrate otherwise; see also First City Development Corp., supra. 
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126      To summarize, it is sound policy to allow municipalities to enter complex, long-term development contracts which 
provide developers with a promise that existing zoning will continue for a period sufficient to allow for development. The 
power to contract with developers and provide enforceable guarantees in return for the provision of infrastructure and 
amenities is indispensable to the operation and growth of municipalities. This was recognized in First City Development 
Corp., supra, where Craig J. found that an agreement between Durham and a developer was not contrary to public policy as, 
inter alia, “the region had decided that as a matter of good planning, and for its own protection financially, that it was in the 
public interest” (p. 270). 
 
127      I should note in passing that the doctrine that the Crown may not enter into a contract that might fetter future councils 
has been criticized in the literature. In describing it as “intolerably vague”, Hogg points out, at p. 171, that the doctrine 
unfairly provides the Crown with a means of escape from many of its seemingly straightforward contractual obligations: 
“Since there is no breach of contract, no damages have to be paid to the private contracting party. This is grossly unfair to the 
private contractor, who is forced to bear the cost of a change in public policy that ought to be paid for by the [public body].” 
In this case, there is no direct fettering of the municipality’s legislative power and there is no reason to fear that the duty to 
pay damages will affect in a detrimental way the public interest in preserving the legislative independence of all municipal 
governments. 
 
128      Finally, a review of the myriad of lower court decisions raised in this case, which are based on their specific factual 
and statutory context, does not sway support to the City’s position. As Smith J.A. noted in dissent in Vancouver (City), supra, 
at p. 710, “old authorities should be applied with caution ... objections, often technical, should not be raised in frustration of 
reasonable measures taken for the City’s development”. In any event, many of the cases support PNI’s position. In Lawrason 
v. Dundas (Town) (1920), 18 O.W.N. 22 (Ont. H.C.), the court held that “a municipal council of one year is not bound by the 
contract of the same council in a previous year is a proposition which has no merit but that of novelty” (p. 23). Further, in 
Muskoka Mall Ltd. v. Huntsville (Town) (1977), 3 M.P.L.R. 279 (Ont. H.C.), it was held that the municipality was bound by a 
development agreement and could not repudiate it by repealing the zoning by-law permitting the development. A 
municipality must respect vested rights acquired under a valid agreement with it, particularly if the other party to the 
agreement has changed its position on the strength of the contract. Moreover, Galt Canadian Woodworking Machines Ltd. v. 
Cambridge (City) (1982), 135 D.L.R. (3d) 58 (Ont. Div. Ct.), aff’d (1983), 146 D.L.R. (3d) 768n (Ont. C.A.), supports the 
view that the indirect fettering of legislative discretion by the potential liability for damages is permissible. As long as the 
original decision to enter the contract is valid, as here, there is nothing illegal or contrary to public policy. 
 
129      In light of the above analysis, I conclude that the implied term does not offend against public policy. 
 
Disposition 
 


130      For the above reasons, I conclude that the implied term is not ultra vires or contrary to public policy. I would allow 
the appeal with costs and remit the matter to the trial judge, to decide the quantum of damages for breach of contract. As 
mentioned earlier in these reasons, I would dismiss the cross-appeal. Appeal dismissed with costs, Major, Bastarache and 
Binnie JJ. dissenting. Cross-appeal dismissed with costs. 
 


Appeal dismissed; Cross-appeal dismissed. 
Pourvoi rejeté; Pourvoi incident rejeté. 


Footnotes 
* Reconsideration refused, (March 15, 2001), Doc. 27006 (S.C.C.). 


 


 
  


End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 
 
 



http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989311904&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1989311904&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1955040758&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1920022856&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1977149052&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1982171312&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1983173196&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)





TAB 13 
  







IN THE SUPREME COURT OF BRITISH COLUMBIA 


Citation: Loucks v. Abbotsford (City) and 90617 
B.C. Ltd.,
2006 BCSC 1859 


Date: 20061214 
Docket: L052664 


Registry: Vancouver 


Between: 


Michele Loucks and Jeffery Loucks 


Petitioners 


And: 


City of Abbotsford and 90617 B.C. Ltd. 


Respondents 


Before: The Honourable Mr. Justice R. D. Wilson 


Reasons for Judgment 


Counsel for the Petitioners: N. J. Baker and J. Baker


Counsel for the Respondent 
City of Abbotsford: J. G. Yardley


Counsel for the Respondent 
90617 B.C. Ltd.: P. D. MacDonald


Dates and Place of Trial/Hearing: August 2, 3 and 22, 2006
Vancouver, B.C.


20
06


 B
C


S
C


 1
85


9 
(C


an
LI


I)


Paras. 99-105







Loucks v. Abbotsford (City) and 90617 B.C. Ltd. Page 2 
 


 


I. 


[1] The genesis of this litigation was a collision of interests between ratepayers in 


the City of Abbotsford ("the City").  That collision confronted the City with a question:  


to permit, or not permit, excavation and extraction, on and from, two parcels of land 


in the City. 


[2] The City decided that question in favour of excavation and extraction.  Among 


other relief, the petitioners want that decision set aside. 


[3] The proceeding is brought under the Judicial Review Procedure Act, by 


originating application, pursuant to R. 10 of the Rules of Court.  The City opposes 


the petition on its merits; but raises the preliminary observation that a summary 


proceeding may not be the appropriate procedure for resolution of the dispute. 


II. 


[4] The land in question is found in an area of the City described in the material 


as "Sumas Mountain".  There are two lots involved, which, for the purposes of these 


reasons for judgment, will be defined as Lot 9 and Lot 12.  The registered owners of 


those two lots are not parties to this proceeding. 


[5] 90617 B.C. Ltd. ("the Company") holds the right to exploit the resources on 


those two lots. 


[6] The Company changed its name on 22 May 2001.  That name change is not 


material to any of the issues in dispute and, accordingly, in these reasons for 
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judgment, "the Company" refers to the respondent under its current name, and its 


predecessor name, Toews Bros. Bulldozing Ltd. 


[7] Lots 9 and 12 are adjacent to one another on an east west axis.  The


petitioners' lot is immediately east of Lot 12, adjacent to the eastly boundary of 


Lot 12. 


III. 


[8] This matter has a long and event-filled history.  I will begin in the spring of


1997. 


[9] At that time, the two lots in question were within an area the City had defined


as "One Unit Rural Residential and Resource Use Zone (RR1)".  This zoning was 


pursuant to a bylaw adopted 29 July 1996. 


[10] Permitted uses in that zone included "Resource Use".


[11] "Resource Use" was defined to mean, among other things:  "... a use


providing for the conservation, management and extraction of ... mineral, and other 


resource materials on a lot; includes only the preliminary grading, cutting or


crushing of such materials for shipment ..."  [emphasis in the original] 


[12] In April 1997, the Company applied to the Minerals Division of the Province of


British Columbia Ministry of Employment and Investment for a quarry permit. 


[13] In June 1997, the City adopted the results of a study on the future of mining


on Sumas Mountain.  Among other things, the City sought to prohibit aggregate 
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mining in areas of Sumas Mountain beyond an area defined as "the eligible area".  A 


request for approval of this prohibition was sent to the prescribed1 Provincial 


Ministries in August 1997. 


[14] While that request was pending, the Minerals Division issued a quarry permit, 


No. Q-7-58, to the Company, dated 29 October 1997.  That permit contained two 


"Special Conditions" which are relevant to the current proceeding: 


16. Special Conditions 


(a) For the protection of residential wells in the area, excavation 
shall not be allowed below the 170 metre elevation ... 


... 


(c) The Permitee shall obtain all other necessary permits and 
approvals from other regulatory agencies. 


[15] At the material time, there was in force a Soil Removal and Deposit Bylaw, 


adopted by the City on 13 May 1993.  That bylaw prescribed, among other things, 


that "no person shall remove or cause or permit to be removed, soil from any land 


until a permit has been issued for such removal pursuant to this Bylaw ..." 


[16] "Soil" is defined in that bylaw to mean "clay, silt, sand, gravel, cobbles, 


boulders, peat or other substance of which land is naturally composed, down to and 


including bedrock". 


[17] The bylaw contained an exemption from a permit in the following words: 


                                            
1
  Now s. 9, Community Charter, S.B.C. 2003, c. 26 


20
06


 B
C


S
C


 1
85


9 
(C


an
LI


I)







Loucks v. Abbotsford (City) and 90617 B.C. Ltd. Page 5 
 


 


3. Subject to compliance with all other regulations and 
requirements of this Bylaw, a permit pursuant to this Bylaw shall 
not be required for: 


 (a) the removal of such soil from or the deposit of such soil 
or other material upon a ... registered easement as is necessary 
for the construction or installation of a roadway, utility service, 
dyke or other service thereon; 


[18] On 12 December 1997, the Company made an application to the City for 


issuance of a Soil Removal/Deposit Permit. 


[19] The relevant provisions of that application were: 


4. The soil or other material would be removed/deposited for the 
following purpose:    QUARRIED ROCK FOR AGGREGATES/ 
RIP-RAP   


... 


8. The total volume of soil or other material which would be 
removed/deposited is:    3 200 000            m³. 


9. The proposed date of commencement is:    March 1998  . 


10. The proposed date of completion is:    2020       . 


[20] The application projected a reduction of the site into three terraces.  The final 


reclamation projected complete reforestation of each of three terraces. 


[21] The company sought to have its application heard in private, that is to say, in 


camera.  When the City refused to deal with the matter in private, the Company 


withdrew its application.  The Company continued, however, to lobby members of 


Council of the City and continued to press for a private hearing. 


20
06


 B
C


S
C


 1
85


9 
(C


an
LI


I)







Loucks v. Abbotsford (City) and 90617 B.C. Ltd. Page 6 
 


 


[22] According to a memo dated 1 September 1998, the City's representatives 


understood the Company's request for a meeting with Council to be precipitated by 


the condition in the Mines permit that it must obtain all necessary permits and 


approvals from other regulatory agencies.  Which included a Soil Removal Permit 


from the City. 


[23] On 20 January 1998, a meeting was convened among representatives of the 


City, the Company, and a representative of the Minerals Division.  The record does 


not disclose what, if anything, resulted from that event. 


[24] In an instrument dated 22 May 1998, the registered owner of Lots 9 and 12 


granted reciprocal easements, between the two lots, for, among other things, the 


right to pass and re-pass to facilitate, among other things, the excavation of a 


roadway and various utilities or services on the two lots.  The easements were duly 


registered against the two titles.  The Company then began to excavate on the 


easement corridor. 


[25] This activity prompted a letter from the City, dated 17 June 1998, drawing the 


Company's attention to its contravention of the City's Soil Removal and Deposit 


Bylaw, and the Special Condition under the Mines Permit. 


[26] The Company responded by letter dated 18 June 1998, enclosing a copy of a 


solicitor's opinion, on the strength of which, the Company took the position that it 


was immune from the permit requirements of the soils removal bylaw, by reason of 


the exemption contained in s. 3 of that bylaw, referred to above.  Further, the 


Company gave notice of its "... plan to begin construction of the roadways 
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immediately within the parameter of the City of Abbotsford Consolidated Soil 


Removal and Deposit By-Law No. 2266-1991". 


[27] On 3 July 1998, representatives of the City met with the chief inspector of 


Mines and two managers. 


[28] The next event, according to the record, is a letter dated 8 July 1998, from the 


Ministry of Energy and Mines, to the Company, amending Permit No. Q-7-58 by 


removing Special Condition 16(c). 


[29] The covering letter, enclosing the letter advising of this amendment, recites 


as follows: 


Please find enclosed an amendment letter which removes Condition 
16(c) from your Permit. 


You are reminded that the City of Abbotsford has a Soil Removal and 
Deposit Bylaw in place which requires the issuance of a Soil Removal 
Permit for any material leaving a site. 


[30] By letter dated 19 August 1998, the Mayor of the City wrote a letter to the 


Minister of Energy and Mines.  In material part, this is what the Mayor had to say: 


I am writing on behalf of Abbotsford City Council to express our 
frustration with the process of referrals of Notices of Work on portions 
of Sumas Mountain which the City wishes to protect from further 
quarrying. 


In 1996 the City retained an Engineering firm to provide a Mining and 
Reclamation Plan for the area of Sumas Mountain, east of Upper 
Sumas Mountain Road, to identify eligible areas and prohibited areas.  
The report was forwarded to Municipal Affairs and Housing (Victoria) 
as well as Energy and Mines (Nanaimo) for comments in August, 
1997.  At a July 3, 1998 meeting with Mr. Hermann, Mr. Hall and 
Mr. Ludwig, senior staff of the Mines Branch, I was provided with an 
unsigned copy of some comments which appear to have been 
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forwarded to Municipal Affairs in October, 1997.  The City still has not 
received a written response to date.  ... 


One concern that I believe is the responsibility of your Ministry, is the 
issuance of permits where it is very clear that the local jurisdiction, on 
behalf of its residents, is opposed to the specific extractions.  Since 
staff notified the Ministry of the City's intention to prohibit quarrying in 
certain areas in August 1997, Mines have referred two Notices of Work 
in the areas of proposed prohibition and issued a permit for one of 
these Notices, in spite of Council's strong objection.  On permit Q-7-58, 
Clause 16(c) required the proponent to acquire all necessary permits 
prior to startup.  At the July 3, 1998 meeting with City staff, it was 
pointed out that this clause applies to the City's requirement to obtain a 
Soil Removal Permit.  On July 8, the Chief Inspector of Mines sent a 
letter to the holder of permit Q-7-58 deleting that requirement.  This 
action ignores the authority and responsibility of the local government.  
... 


[31] The Minister responded by letter dated 23 September 1998.  The Minister 


pointed out the conflict in jurisdiction between the province and local governments 


and the regulation of sand and gravel pits and quarries.  He advised the Mayor that 


in commenting to the Ministry of Municipal Affairs, his Ministry had made known its 


concerns "about the long-term implications of [the City's] proposal on the availability 


and cost of aggregate products in the City of Abbotsford and adjacent communities". 


[32] In a report dated 15 October 1998, from the Manager of the City's 


Engineering Services, to the Chairman of the City's Executive Committee to Council, 


the Manager addressed the Company's application of December 1997.  The 


Manager observed that the two lots in question were excluded from the "eligible 


area".  The Manager went on to say, however: 


If the Zoning By-law and OCP amendments addressed in report 
ENG 98-83 are approved along with the recommendation to include 
the subject site in the "eligible area", this application could be reviewed 
positively against the Soil Removal and Deposit By-law. 
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[33] Further, he noted: 


This application generally meets the Soil Removal and Deposit By-law 
and could be approved if the subject property was included in the 
"eligible area". 


[34] The Manager concluded his memo with the following recommendations: 


1. If Council approves the inclusion of the ... property in the 
"eligible area" ..., it is recommended that: 


(a) Council approve the issuance of a soil removal permit ..., 
as proposed; OR 


(b) Council approve the issuance of a soil removal permit ..., 
subject to limiting excavation to the 200 m elevation 
contour. 


2. If Council maintains the position of excluding the ... property 
from the "eligible area" ..., then it is recommended that: 


 Council deny issuance of a soil removal permit ... for quarrying 
at the ... property ... 


[35] In the meantime, the Company continued to excavate the easement corridor 


on Lot 9, and to crush the rock excavated.  In or about July of 1998, the Company 


extracted more than 500 metric tons of rock from Lot 9.  This activity continued 


through the balance of 1998, and, according to the affidavit of the representative of 


the Company, sworn 13 March 2006, "Commencing not later than February 1999, 


[the Company has] continuously extracted, screened, crushed and processed rock 


from the easement area of Lot 9."  And it continued to do so until September 2004, 


when it turned its mind to other road building activity described below. 
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[36] The City was not entirely complacent with this activity.  It records its 


skepticism about the motivation behind the registration of the easement in a letter to 


the Company, dated 11 September 1998: 


Amending the previously registered easement plan to include an 
additional 4.0 hectares-plus of land appears more like manipulation of 
the By-law to begin your quarry operation. 


[37] Then, by a letter dated 27 November 1998, the City sought an explanation 


from the Company of the nature and purpose of the extraction activity then 


underway. 


[38] On 4 March 1999, a "stop work" order was posted on the property.  The 


Company disregarded the stop work order, and, among other things, continued to 


extract and sell material from the easement corridor. 


[39] The solicitors for the Company and the solicitors for the City then became 


seriously involved in the resolution of the dispute.  Two cardinal issues were 


addressed.  First, whether the exemption provision in the soils removal bylaw was 


applicable to the Company.  And, second, whether the Company was carrying on a 


non-conforming use. 


[40] The City's application, to the provincial ministries involved, for the approval 


referred to in paragraph 13, above, was granted in August 1999.  Accordingly, on 


30 August 1999, the City adopted an amending bylaw, amending the soil removal 


and deposit bylaw, as follows: 
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A permit may be issued for soil removal in the Sumas Mountain area 
east of Upper Sumas Mountain Road, only on those lands identified as 
being within the Sumas Mountain Soil Removal Area on Schedule "D", 
attached hereto. 


[41] Lots 9 and 12 were not within the Sumas Mountain Soil Removal Area. 


[42] By 23 September 1999, the solicitors for the parties had negotiated a 


compromise resolution.  The terms of that resolution are evidenced in a "Settlement 


Agreement", effective as of 4 October 1999. 


[43] The terms of that agreement provide, among other things, authorization to the 


Company to exploit the gravel resource on the easement corridor on Lot 9, upon the 


payment of soil removal fees; and may mine beyond the easement corridor on Lot 9 


and Lot 12 with the written approval of the City. 


[44] On 14 October 1999, the Manager of Engineering Services delivered a report 


to the Chairman of the Executive Committee of the City's Council.  The Manager 


referred to the Company's application of 12 December 1997, and followed with a 


brief description of the history of the matter to October 1999.  He then wrote: 


The application submitted in 1997 was revised to the area shown on 
the attached Schedule "A".  Detailed drawings have been revised and 
submitted for approval by [the Company].  The revised quantities are 
estimated at 410,000 metric tonnes and the extraction period is 
proposed to be five to eight years depending on demand for the 
material.  This is a reduction from 6 million tonnes and 22 years on the 
original application.  Reclamation security in the amount of $100,000 
has also been deposited with the application. 


It is recommended that Council approves issuance of a Soil Removal 
Permit to [the Company] for removal on the "easement" area, [on 
Lot 9], to elevation 200 metres. 
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[45] The City issued Permit No. 536 to the Company on 19 October 1999.  It is a 


Type "A" Permit, which must be renewed annually.  That renewal has taken place 


throughout the years. 


[46] And so matters stood, until early 2003.  The Company continued to exploit the 


gravel resource from the easement area on Lot 9 and, subject to some 


consolidations, the laws of the City remained unchanged. 


[47] By letter dated 14 February 2003, to the City, the Company wrote: 


In accordance with section 7 of the Settlement Agreement between the 
City of Abbotsford and 90617 B.C. Ltd., dated the 4th of October 1999, 
we are hereby applying for written approval from the City to mine the 
rock material from lot 12 ... 


[48] The City replied, by letter dated 16 April 2003: 


Your application for soil removal at the noted property was taken to 
Council in a Closed meeting Monday, April 14, 2003.  Since the 
property is not within the Sumas Mountain Soil Removal eligible area 
and the zoning of the property does not permit soil extraction, Council 
denied the application. 


[49] Enters then the Sumas First Nation. 


[50] Trucks going to and from the mining operations on Sumas Mountain passed 


through a Sumas First Nation's community.  Tired of this industrial traffic, the Sumas 


First Nation blockaded the truck traffic in early April 2003.  This activity had an 


adverse impact on the Sumas Mountain mining operations.  It was apparently clear, 


immediately, to all concerned, that an alternate route for gravel truck traffic was the 


solution. 
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[51] The Company submitted a proposed solution to the City on 16 May 2003.  


The Company proposed the construction of a new road along a corridor traversing 


Lots 9 and 12.  The material aspects of the Company's proposal, relevant to this 


litigation, were: 


This ... proposal includes covering the costs to construct this 
designated truck route. 


... 


8. As we are prepared to independently finance the construction of 
a truck access route ..., what would the City offer as security to 
support our investment? 


9. If, the truck access route we are proposing is found acceptable 
in principle, we ask that before we will proceed, the following 
items be addressed: 


a. Mining Permit Q-7-58 to be included in the eligible mining 
area as originally stated in the Levelton Study. 


b. Our current Soil Removal Permit No. 536 be amended to 
correspond with our mining plans for Mining permit 
Q-7-58. 


[52] It was clear from the outset that the Company's proposal was contingent upon 


the City acting to include Lots 9 and 12 in the "eligible area". 


[53] Extensive and protracted negotiation, and discussions, involving all those 


directly affected followed, including representatives of Sumas First Nation, the City, 


industry and the Province. 


[54] By July 2004, the City had identified five options for a new route, four of which 


were regarded as feasible.  The Company's proposed route was called "Option 'A' ". 


20
06


 B
C


S
C


 1
85


9 
(C


an
LI


I)







Loucks v. Abbotsford (City) and 90617 B.C. Ltd. Page 14 
 


 


[55] In a report dated 14 July 2004, the City staff recommended to Council of the 


City that Council endorse Option "A".  Staff further recommended that Council 


approve the immediate excavation by the Company of the portion of the Option "A" 


route through Lot 9, and that Council support a Soil Removal Permit application by 


the Company for the excavation of materials from the Option "A" route through 


Lot 12. 


[56] Among other things, the report provided the following relevant information: 


A summary of the estimated project costs for each route alternative is 
shown below: 


 Option "A" ... $4.7 million 
 Option "B" ... $6.1 million 
 Option "C" ... $6.3 million 
 Option "D" ... N/A 


Option "A" will be built by [the Company] ...  In exchange for the road 
construction, [the Company] requests permission to expand their 
existing quarry operation from LS9 east into LS12.  ... 


... 


Option "A" is the preferred Sumas Mountain truck route as: 


a. it has the lowest cost capital cost of all the options and is 
20% cheaper to construct than Option "B"; 


b. it has the least impact on private residential property; 


c. the detail design is nearly complete and the construction 
of the in-stream works for the new bridge crossing could 
be completed within the Fisheries window.  The other 
road works should be completed in 2005; 


d. other alignment alternates require a full detail design 
phase including field surveys, geotechnical and 
environmental assessments; 


e. it requires the least amount of additional road right-of-
way; and 
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f. the City will realize an additional $1,000,000 in soil 
removal fees which can be applied to the overall truck 
route costs. 


... 


The selection of route Option "A" is wholly dependent upon reaching 
an agreement with [the Company] to mine [Lot 12].  A soil removal 
permit is required.  The projected $1 million in soil removal revenue 
that will be collected over ten years will be used to partially fund the 
Atkinson Road and Highway #1 ramp construction.  Mining of the site 
to the 200 metre contour will remove elevation differences of up to 40 
metres along the north property line of [Lot 12].  [The Company] has 
agreed to mine the site while minimizing the visual impact from 
Highway #1. 


[57] The City did a comparative analysis of the financial consequences of 


constructing the Option "A" route with mining permitted on Lot 12, and without 


mining permitted on Lot 12.  That analysis concluded: 


In summary Without Mining on [Lot 12], over 10 years the City's costs 
increase by $1,950,000 and Revenues decrease by $1,000,000 for a 
net cost of $2,950,000. 


[58] On 19 July 2004, the City approved the Option "A" road in principle.  The City 


and the Company then concluded an agreement as of 20 July 2004.  In its recitals, 


the agreement is said to be "... an attempt to develop an interim solution to a 


potential truck route ..." 


[59] In that agreement, the City agreed to amend Permit No. 536 to allow 


additional extraction on the new road corridor; and the Company agreed to pay soil 


removal fees.  In result, Permit No. 536 was not amended.  The City explains that "... 


for administrative purposes that included distinguishing soil removal fees for the 
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construction of the Option A Road from the soil removal fees under the Settlement 


Agreement, [it] issued Temporary Soil Removal Permit 1079 on July 26, 2004." 


[60] A public information meeting was held on 29 July 2004, "... to receive 


comments from the public".  The agreement of 20 July 2004 was not disclosed at the 


meeting.  "Approximately 40 to 50 people attended."  Some of the City's ratepayers, 


including the petitioners, were not pleased with the timing of this after-the-event 


meeting.  The petitioners followed up with an email to the City's Mayor and Council 


on 9 August 2004.  Among other things, the petitioners wrote these comments: 


5. We are led to believe [the Company] will be profiting from the 
construction and use of the new roadway by way of a "usage 
toll" through [its] section of the property.  Is the City aware of 
this fact and if yes, has it sanctioned it in its decisions at 
Council? 


6. With the creation of this new roadway, will [the Company] now 
be able to mine the formerly "non-eligible" areas once the road 
is constructed?  [The Company] seems able to operate at liberty 
with Council showing little regard to [its] actions.  Will the City 
enforce its current restrictions or simply ignore them? 


[61] There is no evidence of a response by the City to those questions. 


[62] Negotiations between the City and the Company then continued for the 


balance of 2004 and into early 2005.  In result, a formal agreement (the "Atkinson 


Road Contract"), "made as of the 15th day of February, 2005", was concluded.  In 


that agreement, the City and the Company, among others, exchanged the following 


promises: 
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i. The City permitted the Company additional soil extraction along the 


new road corridor on Lot 9; 


ii. If, by 15 August 2005, the City amended its applicable laws to include 


Lot 12, then the Company was permitted to extract soil on the new road 


corridor on Lot 12; 


iii. The Company would design and construct, at its sole cost, the road 


across Lots 9 and 12, excluding road base material and asphaltic concrete 


surface, by 30 September 2005; and 


iv. If the City did not amend its applicable laws, to extend the eligible area 


to include Lots 9 and 12, then the City would pay to the Company a rental fee, 


for the use of the road, of $5,000 per month, increasing by $2,500 per month, 


in each year, after the first anniversary date of the completion of the road; 


provided that, if the City did amend its applicable laws to include Lots 9 and 


12 in the eligible area, after 15 August 2005, the road rent provision would be 


cancelled. 


[63] By 11 July 2005, the City had drafted a new Official Community Plan.  In a 


report dated 11 July 2005, the City's Director of Development Services 


recommended to the City Council: 


THAT  Bylaw No. 1483-2005, "Official Community Plan Bylaw, 2005", 
be given first reading at the Regular Council Meeting on July 11, 2005 
and proceed to Public Hearing, on August 8 and 22, 2005. 
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[64] The Official Community Plan Bylaw incorporated Lots 9 and 12 into the 


"eligible area". 


[65] At the regular meeting of Council for the City, on 11 July 2005, the bylaw was 


introduced and read for a first time. 


[66] On 13 July 2005, The Abbotsford News made a request of the City "... under 


the Freedom of Information Act", for: 


... the City of Abbotsford to release a contract that was signed between 
the City of Abbotsford and property owner [the Company] 
approximately six months ago.  ... 


... any written documentation, including letters and e-mails, between 
the City of Abbotsford and [the Company] prior to the signing of the 
contract. 


... any written documentation contained in the city's records relating to 
any of the dollar values attached to the deal. 


[67] By letter dated 20 July 2005, the City notified the Company of the 


newspaper's request.  The Company replied, by letter dated 9 August 2005: 


... I request an extension of time to explore the options open to me 
under section 21 of the Act. 


[68] On 26 and 27 July 2005, there was an exchange of internal emails within the 


City.  Each of those emails referenced the "Atkinson Road contract". 


[69] First, on 26 July 2005 at 7:16 a.m., Mayor Reeves sent the following email to 


the City Manager, Mr. Guthrie, with copies to the councillors: 


I realize that we have a contract signed with the owners of the private 
portion of the Atkinson Road gravel bypass but my understanding 
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when we signed this was that there would be a public process for the 
rezoning of the quarry and residential.  I am not happy with just putting 
it into the new OCP where we all know no one will even see it and then 
it does look like it got slid in without public consultation.  The deal was 
that if after a public consultation process we did not like the rezoning 
that we would pay the 2.5 million dollars to the owner.  I would like to 
see us isolate the area in question and profile it in the public somehow.  
Maybe that means having it highlighted in Don's presentation 
somehow.  I am open to suggestions from council. 


[70] Second, on 27 July 2005, at 11:37 a.m., Mr. Guthrie responded to the Mayor, 


with copies to the councillors: 


The expanded soil extraction area has been included on all maps 
discussed with the public during the OCP process. 


When we present the OCP to Council at our next meeting, we will 
highlight all major changes from the existing OCP, including the 
Atkinson soil extraction change, for Council and public discussion. 


[71] Third, on 27 July 2005, at 11:48 a.m., the Director of Development Services, 


Mr. Acheson, to Mr. Duckworth, the Manager of Engineering Services for the City: 


Don Luymes [Manager, Community Planning] won't be here for the 
Aug 8 OCP PH, so I need the background on why we are making the 
OCP map change to bring the two new lots into the gravel extraction 
area. 


[72] Fourth, on 27 July 2005, at 4:26 p.m., from Mr. Duckworth to Mr. Acheson: 


The "eligible area" restricts soil removal east of Upper Sumas 
Mountain Road to the area above the 200m elevation.  Lots LS9 and 
LS12 fit the scope of the "eligible area", in that there are portions of 
these two lots which fall above the 200m contour elevation and could 
legitimately [sic] mined.  The area of LS 9 above 200m has been 
virtually mined out over the past six years, except for the buffer area 
along the north boundary.  If these lots are not included there will be a 
face, visible from the north only, along the north property line varying 
from 0m to 45 m in height as the lands to the north are mined to the 
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200 m elevation, in a southerly direction to the north boundary of LS 9 
and LS 12. 


There is also a financial impact to the City and the Gravel Industry, in 
that inclusion of LS 12 into the "eligible area" forms part of the 
Temporary Truck Route construction agreement with [the Company].  
If the LS 12 portion is not available for mining to [the Company], the 
City will pay [the Company] approximately $1.9 million over the ten 
year life of the agreement as rent for the road use and right-of-way.  
This cost would have to be recuperated from the Industry, if this 
scenario did develop. 


These two parcels were in the original "eligible area" proposed in 1997, 
but were removed by Council during the final Bylaw adoption, because 
of illegal tree clearing and Mines Permit issues at the time.  
[the underlining is mine] 


[73] Fifth, on 27 July 2005, at 4:30 p.m., from Mr. Acheson to Mr. Guthrie (with 


clear reference to Mr. Duckworth's email, above): 


I will mention paragraphs 1 and 3 at the PH, but not para 2. 


[74] As scheduled, a public hearing into the Official Community Plan was 


conducted 8 August 2005.  At that hearing, Mr. Acheson identified the changes 


made to the draft plan since the first reading of 11 July 2005.  According to the 


minutes of that public hearing, the "Atkinson Road Contract" was not discussed. 


[75] Ms. Loucks attended that hearing and voiced her opposition to the inclusion 


of Lots 9 and 12 in the eligible area. 


[76] On 9 August 2005, the petitioners requested a copy of the Atkinson Road 


Contract from the City "under the freedom of information and protection of privacy 


act". 
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[77] In its issue published 19 August 2005, The Abbotsford Times reported on the 


Atkinson Road contract and the Official Community Plan Bylaw.  Among other 


things, the item included the following: 


While [Mayor] said she couldn't speak about the deal, she did 
say it contained options.  One of these is paying a road rent of about 
$1.9 million over the 10-year life of the contract if the eligible mining 
area is not extended. 


The city could also lose about $1.5 million in soil extraction fees 
if [the Company] is not allowed the parcel.  A 1999 city report said [the 
Company] had a mining application to extract six million tonnes of rock 
over a 22-year period. 


... 


City councillors can't talk about the deal they made with [the 
Company] as discussions were held "in camera".  They will likely 
discuss lifting that ban on Monday afternoon, before the evening public 
hearing. 


Coun. George Peary favours speaking openly now. 


"I firmly believe if something's going to come out eventually it 
should come out immediately," he said Wednesday. 


[78] On 20 August 2005, the City responded to the petitioners' request for a copy 


of the contract with an explanation of Freedom of Information and Protection of 


Privacy Act requirements.  Ms. Loucks responded by withdrawing her request for a 


copy of the contract.  She had obtained a copy of the document from another 


source. 


[79] As scheduled, the public hearing into the Official Community Plan Bylaw 


reconvened on 22 August 2005.  According to the minutes of the meeting, the 


Director, Engineering "highlighted options for gravel routes on Sumas Mountain": 
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• Developing a route through [the Company's] Quarry LS9 and 
LS12, if eligible route is extended a set rental fee has been 
established for the route, at Council's discretion.  If not extended 
there is a separate option for the truck route through the quarry 
with a different rental arrangement, at Council's discretion. 


• Council could also choose to back out of the agreement 
altogether with a 60 day notice at which stage, city staff will 
work with Council, gravel industry, and the public to look for a 
suitable route.  (Potentially through Atkinson Road; through 
Sumas First Nations reserve; or through city streets.)  Council 
can choose any of these options. 


[80] At that public hearing, the petitioners again voiced their objections to the 


expansion of the "eligible area" to include Lots 9 and 12.  The petitioners made no 


reference to the Atkinson Road Contract, although, by then, they had a copy. 


[81] In a report dated 12 September 2005, the Manager of Community Planning 


recommended to the Council that it proceed to third reading of the Official 


Community Plan Bylaw. 


[82] The minutes of the regular meeting of the Council for 12 September 2005 


record the following entry, which is relevant to this litigation: 


At 4:44 p.m., Mayor Reeves resumed the chair, Councillor Harris 
rejoined the meeting, and Councillor Beck declared a conflict of 
interest with the following items, due to a client relationship, and was 
excused from the meeting. 


Moved by Councillor Ross, seconded by Councillor Gill, that the Soil 
Removal Eligible Area as shown in the draft Official Community Plan 
be amended to specifically exclude portions of parcels LS 9 and LS 12. 


[83] The motion was carried with one councillor opposed. 
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[84] On 19 September 2005, the Manager of Community Planning reported that 


the amendment to the eligible area provisions of the Official Community Plan 


constituted a change to land use.  Accordingly, he wrote, a new public hearing was 


required. 


[85] The minutes of the regular council meeting of 19 September 2005 record as 


follows: 


Moved by Councillor Fast, seconded by Councillor Gibson, that the 
main motion be amended to add that the Soil Removal Eligible Area in 
the Official Community Plan include portions of parcels LS 9 and 
LS 12. 


[86] That motion was carried with two councillors opposed. 


[87] In its 22 September 2005 issue, The Abbotsford News reported on events 


under the heading "City backtracks on gravel mine".  Among other things, The 


Abbotsford News reported: 


The "incompetency" of some Abbotsford councillors has been blasted 
by one Eldridge Road resident who slammed city politicians for 
backtracking on a vote that would have prevented more mining on a 
section of Sumas Mountain. 


However, council's stance has been defended by Coun. Ed Fast who 
said the decision will save taxpayers $3 million. 


Coun. Simon Gibson also said council's latest vote will "be in the best 
interests for our residents." 


On Sept. 12, Michele Loucks thought she had won her battle with the 
city in preventing businessman Kelly Toews from mining gravel on a 
section of his property, official known as LS9 and LS12. 


At that time, council voted to pull LS9 and LS12 from the "eligible area" 
for soil removal.  That would have been an amendment made to the 
city's new Official Community Plan. 
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According to the minutes of that meeting, only Coun. George Peary 
voted in favour of leaving it in the eligible area.  However, in an about-
turn on Monday, council took an unexpected second vote and instead 
decided to allow Toews to mine the property.  That OCP amendment 
will now go to a future public hearing. 


... 


Coun. Ed Fast reintroduced the issue at the council table on Monday, 
stating that a week previously, there was "confusion on the part of 
some of the council members on what we voted on." 


Fast then proposed a motion to include LS9 and LS12 in the eligible 
soil removal area.  That was seconded by Simon Gibson. 


Moe Gill said council was being "very unfair" for taking a vote without 
Patricia Ross, who had forwarded the original motion to exclude the 
area just a week earlier. 


He also said he felt "very uncomfortable" about moving forward. 


Regardless, Fast, Gibson and Peary voted in favour of including LS9 
and LS12 in the eligible area, as did mayor Mary Reeves. 


Gill and Harris voted in favour of deferring the issue until the next 
meeting.  Bruce Beck was not part of the discussions having declared 
a conflict of interest. 


The decision, if finally approved, should ensure that the financial 
implications of a deal the city signed with Toews in January do not kick 
in. 


The contract states that, should the city not allow Toews to mine the 
land, the city would pay Toews $2 million over the next 10 years. 


Council previously voted not to yet release the contract publicly. 


However, Fast made reference to it on Tuesday. 


"The reason for leaving LS9 and LS12 in the plan were that we are 
saving taxpayers $3 million - $2 million for the cost to Kelly Toews and 
$1 million for soil removal fees," Fast said, adding there was "nothing 
untoward" about council's change in direction. 


"You cannot afford to impose that kind of charge on taxpayers." 


Reeves, while saying council is currently unable to discuss the 
contract, said that immediately after the meeting on Sept. 12, a 
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"number of council members" expressed "confusion" as to what they 
had voted on. 


She said she did not vote initially because her vote "would not have 
counted."  However, she did vote the second time because there was 
the prospect of a tie. 


"From my perspective, I did not have a problem with it being in the 
OCP and I do not have a problem with it staying in there," she said. 


Coun. Simon Gibson said his initial vote "did not reflect my views" and 
he realized "right away" that his original vote, that he unwittingly made 
in favour of removing the land, had impacted the decision. 


"My intention was to support the permitted use of quarrying on LS9 and 
LS12 and that was not reflected in the original vote," he said. 


"The vote was somewhat confusing and I think it needed to be 
corrected.  It (the previous decision) would have been very expensive 
for the city ... it would have had serious ramifications." 


[88] Following a further public hearing on 3 October 2005, the Official Community 


Plan Bylaw, 2005, was adopted by the City on 17 October 2005. 


IV. 


[89] As mentioned above, the City, at the outset, queried the availability of a 


summary proceeding for determination of this litigation. 


[90] The governing principle on the question of whether to refer, or not to refer, a 


R. 10 proceeding to the trial list was stated in Douglas Lake Cattle Company v. 


Smith:2 


... the question is not whether there is any dispute as to facts or law, 
but rather whether there is a dispute as to facts or law which raises a 
reasonable doubt, or which suggests there is [an issue] that deserves 
to be tried.  [emphasis in original] 


                                            
2
  (1991), 54 B.C.L.R. (2d) 52 (B.C.C.A.) at p. 59, para. 36. 
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[91] Mr. Yardley's remarks were primarily addressed to the disputed question of 


fact on what activity the Company was carrying on, upon the lots. 


[92] On the view I have taken of the matter, I do not find a conflict.  I am mindful of 


the petitioners' contention that the Company is engaged in a mining or quarrying 


activity.  The Company, on the other hand, says that it is road building.  Certainly the 


photographic evidence would support the petitioners' contention.  The disruption of 


the terrain depicted in that evidence is more consistent with an open pit strip mine 


than an arrow straight road right-of-way. 


[93] The Company explains the irregular appearance of the excavation as due to 


topographical features in the geography and the engineering requirements for road 


construction.  A similar phenomenon was faced in the construction of the gravel 


truck haul road under the Atkinson Road Contract, where the magnitude of 


excavation required was grossly underestimated. 


[94] There is no evidence contradicting the Company's explanation and I see no 


impediment to a summary determination of this petition. 


V. 


[95] The petitioners have claimed twelve items of relief.  As I view this matter, 


however, it seems to me that there are two cardinal issues the parties seek to have 


resolved. 


[96] The first:  is the City's decision to include Lot 9 and Lot 12 in the mining 


eligible area zone invalid as an unlawful exercise of its legislative authority? 
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[97] If the answer to that first question is "Yes", then the second question is:  is the 


Company immune from the mining proscription in the prior bylaw, by reason of 


s. 911(1) of the Local Government Act, that is to say, a non-conforming use. 


[98] My answer to the first question is "Yes".  My answer to the second question is 


"No".  For the following reasons. 


VI. 


[99] The first reason I find the impugned part of the bylaw invalid is that I agree 


with the petitioners' characterization of the circumstances of the adoption of that part 


of the bylaw.  That characterization is this.  In consideration of the Company 


conferring a pecuniary benefit on the City, the City changed its bylaws to permit the 


Company to mine Lot 9 and Lot 12. 


[100] The terms of the Atkinson Road Contract confirm that was the bargain.  Its 


underlying history puts the question beyond any reasonable doubt. 


[101] Pacific National Investments Ltd. v. Victoria (City)3 is authority for the 


proposition that such a phenomenon is not a lawful exercise of the City's legislative 


powers. 


[102] In Pacific National Investments, a developer had entered into a contract 


with the City for the development of a waterfront property in Victoria.  The developer 


                                            
3
  [2000] 2 S.C.R. 919; 2000 SCC 64. 
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said there was an implied promise by the City, in that contract, that it would not 


change the zoning applicable to the development. 


[103] The developer developed the back of the property first.  When it turned its 


mind to developing the water side of the property, the then occupants of the 


developed part, saw the development of the water part as an impediment to their 


enjoyment of their properties.  They applied to the City for a rezoning.  They were 


successful.  In result, the developer was prohibited, by the new zoning, from 


completing his development plans. 


[104] The developer's argument of an implied term not to change zoning failed in 


the Court of Appeal and the Supreme Court of Canada. 


[105] The ratio of Pacific National Investments is that one municipal council 


cannot bind the legislative power of a successor legislative council.  However, the 


Supreme Court of Canada analyzed the law in Canada on municipal legislative 


powers and, at para. 57 of the judgment, stated this proposition of law: 


... in the absence of provincial legislation implementing a 
different public policy, municipalities cannot sell zoning:  [authorities 
omitted].  They cannot agree to change zoning in return for particular 
consideration, and they cannot agree to keep zoning unchanged in 
return for particular consideration. 


[106] The second reason I find the City's decision unlawful is the City's failure to 


disclose to the public the Atkinson Road Contract and the associated documentation 


prior to the first public hearing. 
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[107] It is common ground that a local government does have a duty to disclose 


documents in connection with a public hearing. 


[108] The law on this topic was recently restated by the Court of Appeal in Pitt 


Polder Preservation Society v. Pitt Meadows (District).4 


[109] Two issues were defined by the court in that case: 


This appeal raises two issues.  The first is whether a duty of 
procedural fairness rests on local government to make available to the 
public reports and other documents relevant to a proposed land use or 
zoning bylaw in advance of a public hearing when, by statute, a public 
hearing must be held before the local government makes a decision as 
to whether to adopt the proposed bylaw.  The second issue is whether 
the absence of evidence of prejudice will defeat a complaint of 
procedural unfairness when the complaint is based on a failure to 
make relevant reports and documents available to the public prior to 
the public hearing. 


[110] The Court of Appeal answered the first question in the affirmative, and the 


second question in the negative. 


[111] At para. 54, the court wrote: 


In my opinion, the cases to which I have just referred support 
the view that in order to provide the opportunity for informed, 
thoughtful, and rational presentations in relation to proposed land use 
and zoning bylaws it is necessary that interested members of the 
public have the opportunity to examine in advance of a public hearing 
not only the proposed bylaws but also reports and other documents 
that are material to the approval, amendment or rejection of the bylaws 
by local government. 


                                            
4
  (2000), 77 B.C.L.R. (3d) 54; 2000 BCCA 415. 
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[112] The City says, however, that the test of what must be disclosed is found, for 


example, in Harrison v. Richmond (City):5 


These cases show that in order for the hearing process to be 
fair and informed, the municipality must disclose all relevant material 
which is considered by council or its committee in the course of 
adopting a bylaw.  The purpose of a public hearing is to provide those 
persons whose interests are affected by the bylaw an opportunity to be 
heard at a full and impartial public hearing.  This objective is frustrated 
if persons interested in a proposed bylaw do not have access to 
materials which are relied upon by council in reaching its decision.  
[Mr. Yardley's emphasis] 


[113] I adopt the test stated by the Court of Appeal in Pitt Polder Preservation 


Society.  "[R]eports and other documents that are material to the approval, 


amendment or rejection of the bylaws" must be disclosed. 


[114] I am not persuaded by Mr. Yardley that there is any merit to the contention 


that there is no evidence that the Atkinson Road Contract or its supporting 


documentation was considered by the Council.  The test seems to me to be the civil 


standard.  It is more probable than not, on the evidence in this case, that the 


Atkinson Road Contract and its supporting documentation were material to the 


approval of the impugned part of the Official Community Plan. 


[115] Accordingly, that part of the Official Community Plan which incorporates Lot 9 


and Lot 12 in the mining eligible area is set aside. 


                                            
5
  (1993), 14 M.P.L.R. (2d) 261 (B.C.S.C.), at p. 272. 
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VII. 


[116] The second cardinal issue is the Company's contention that it is entitled to 


mine Lot 9 and Lot 12 on the notion of "non-conforming use".  That contention is 


founded on s. 911(1) of the Local Government Act: 


(1) If, at the time a bylaw under this Division is adopted, 


(a) land, ...,  is lawfully used, and 


(b) the use does not conform to the bylaw, 


the use may be continued as a non-conforming use ... 


[117] The critical date for the application of this section is 30 August 1999, the date 


upon which the City adopted the bylaw prohibiting soil extraction from Lot 9 and 


Lot 12, because they were not in the mining eligible area. 


[118] The facts upon which the Company relies to assert that it was mining Lot 9 


and Lot 12 prior to 30 August 1999 are: 


a. It extracted, crushed, processed, stock-piled and shipped rock off 


Lot 9; 


b. It acquired a quarry permit for Lots 9 and 12 in October 1997; 


c. In July 1998 the Ministry of Mines deleted the provision that the 


Company need comply with municipal regulations; 


d. In July 1998 the Company rented a crusher and began crushing the 


rock it had extracted from Lot 9; 
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e. By mining licence dated 1 October 1998 the owners of Lots 9 and 12 


granted the Company the right to dig for, acquire, crush, process, 


remove and purchase all rock products from Lots 9 and 12; 


f. In December 1998 the Company rented a replacement crusher for its 


crushing and processing activities on Lot 9; 


g. It disputed the City's right to interfere with its operations on Lots 9 and 


12 and continued to work. 


[119] I think the Company's argument is not sound because the premises upon 


which it is based are not true. 


[120] My reasons for that conclusion are as follows. 


[121] First, the reason for the concept of non-conforming use is to protect the status 


quo.  In Vancouver (City) v. Victoria Block Ltd.,6 which was referred to by 


Southin J.A. in Cowichan Valley (Regional District) v. Little:7 


[82] The concept of non-conforming use was, I understand, 
introduced to British Columbia by the Vancouver Charter, S.B.C. 
1953, c. 55, although when the introduction took place, I have not 
troubled to ascertain. 


[83] It was explained thus by Tysoe, J.A. speaking for this Court in 
1964 in City of Vancouver v. Victoria Block Ltd. [citation omitted] at 
121: 


                                            
6
  (1964), 45 D.L.R. (2d) 118 (B.C.C.A.). 


7
  (1992), 12 M.P.L.R. (2d) 122 (B.C.C.A.). 
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  In my opinion, s-s. (3) of s. 568 of the Vancouver 
Charter reserves to the owner of premises only such lawful use 
that he is making of them at the time a zoning by-law comes into 
force.  The purpose of the subsection is to protect the status 
quo.  [the emphasis is that of Southin J.A.] 


[122] That proposition presupposes that the use prior to the adoption of the bylaw is 


the same as the use sought to be continued.  I find that the Company did not carry 


on a mining or quarry operation on Lot 9 or on Lot 12 prior to 30 August 1999. 


[123] Certainly the Company's application in December 1997 was made with the 


intention of mining Lot 9 and Lot 12.  The application included a projected 


reclamation of the land after the mining operation had concluded by a reforestation 


of the entire area.  There was no indication of a proposed residential development. 


[124] That intention is also evidenced in the Company's application for the quarry 


permit. 


[125] That intention was not carried out, however, due to the City's refusal to grant 


a soil removal permit.  Intention alone will not found a claim for non-conforming use.8 


[126] The Company's assertion of the notion of "commitment to use" is of no 


assistance in the circumstances of this case.  In all of the authorities relied upon by 


the Company, to invoke this notion, there was an overt act, or acts, which provided 


evidence of an intention for a particular use. 


                                            
8
  Cowichan Valley (Regional District) v. Little, supra, Footnote 7. 
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[127] In City of Kamloops v. Southern Sand & Gravel Co.et al,9 an asphalt plant 


was said to be in use prior to the adoption of the regional district's bylaw.  The issue 


in that case was primarily one of discontinuance of use.  The finding of the court, 


however, was that the asphalt plant had been in use prior to the adoption of the 


bylaw. 


[128] In Cowichan Valley (Regional District) v. Yole,10 the question was the 


keeping of horses.  The ratepayer brought horses onto the property after a bylaw 


prohibiting the keeping of horses was adopted.  The court found that there was a 


commitment to use established by proof of the commencement of construction of a 


stable to keep horses prior to the adoption of the bylaw. 


[129] In British Columbia Custom Car Association v. Mission (District),11 the 


use was a dragstrip.  Commitment to use was established by evidence of the 


commencement of construction of a dragstrip prior to the adoption of the bylaw 


which prohibited motor sport activity in that particular zone. 


[130] In Sunshine Coast (Regional District) v. Wood Bay Salmon Farms Ltd.,12 


the essential question was one of quantity of processing on a commercial fish 


farming facility.  The court found that although there was an increase in the volume 


of processing, there was overt evidence of processing prior to the adoption of the 


bylaw in question. 


                                            
9
  (1987), 43 D.L.R. (4th) 369 (B.C.S.C.). 


10
  (1988), 41 M.P.L.R. 78 (B.C.C.A.). 


11
  (1990), 3 M.P.L.R. (2d) 278 (B.C.S.C.). 


12
  (1992), 71 B.C.L.R. (2d) 19 (B.C.S.C.). 
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[131] In Cowichan Valley (Regional District) v. Little,13 the question was the use 


of land in an automobile sales business.  The overt evidence which established the 


commitment to use was the ratepayers clearing of an area to serve as a parking lot 


for cars prior to the adoption of the bylaw in question. 


[132] In Nanaimo (Regional District) v. Salapura,14 the question was the 


industrial use of land.  The overt evidence found by the court to support a finding of 


commitment to use was the installation of footings for an industrial building well prior 


to the adoption of the bylaw. 


[133] In this case, there is no overt evidence of mining or quarrying on Lot 9 or 


Lot 12 at 29 August 1999. 


[134] In any event, I find that the Company abandoned its intention to mine or 


quarry the land in June 1998.  This is evidenced by the Company's letter of 18 June 


1998 to the City, advising of its intention to begin construction of roadways on the 


easement area on Lot 9.  And by the revised plans of October 1999. 


[135] The status quo at 29 August 1999, therefore, was use of the land to construct 


a roadway for a proposed residential subdivision; not the use of land for mining or 


quarrying.  I base that finding on the following evidence: 


a. There was no activity of any nature on Lot 12 prior to 30 August 1999; 


                                            
13


  Supra, Footnote 7. 
14


  (1994), 94 B.C.L.R. (2d) 213 (B.C.S.C.). 
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b. The Company's letter of 18 June 1998 advising the City of its plan to 


build a roadway on the Lot 9 easement area; 


c. The Company's revised plans of October 1999 for the construction of a 


roadway on the easement area of Lot 9; 


d. The assertion by the Company, in para. 13 of the affidavit of 


Mr. Toews, sworn 23 December 2005, that: 


  ...  The Company acquired its interest in Lot 9 with the 
long-term expectation that it would be developed for residential 
purposes.  In fact, the alignment of the Lot 9 Easement Area 
was designed to allow a sufficient area for a row of houses to 
eventually be constructed between the Lot 9 Easement Area 
and the northerly boundary of Lot 9. 


e. The Company's contention in argument that there is neither a mine nor 


a quarry on Lot 12; but there is roadwork under way. 


[136] I conclude that if Lot 9 and Lot 12 are not within the mining eligible area, the 


Company cannot invoke the provisions of s. 911 of the Local Government Act to 


obtain immunity from the operation of the City's bylaws. 


VIII. 


[137] I think the above findings are dispositive of this litigation.  For the purposes of 


the review, I will note my findings on the issues raised by the petitioners in the 


several items of relief claimed by the petitioners in their closing brief. 
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[138] First, if the provision of the Official Community Plan, incorporating Lots 9 and 


12 in the mining eligible area is set aside, then use of those lots as a mine or quarry 


would be contrary to the City's bylaws. 


[139] Second, all processing uses by the Company on Lots 9 and 12 not connected 


with road building would be contrary to the bylaws. 


[140] Third, the settlement agreement of 4 October 1999 is not ultra vires the City's 


power because, it is in essence, a compromise pursuant to which the City 


acknowledged the Company's entitlement to build a road on the easement area; and 


the Company's acknowledgement that it was bound by the City's soils removal 


bylaw.  The City did not surrender its right to pursue compliance with the terms of 


the settlement agreement, which would include compliance with the soils removal 


bylaw. 


[141] Fourth, for the same reasons, Soil Removal Permit No. 99-536 is not void. 


[142] Fifth, the application for an injunction is refused.  There is no evidence that 


the Company will quarry or mine Lot 9 or Lot 12 unless prohibited from doing so by 


injunction.  The Company is constructing the gravel truck haul road, a lawful 


purpose. 
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[143] Finally, the petitioners' claim for special costs is refused.  I find nothing in the 


conduct of the City or the Company which is "deserving of rebuke".  The petitioners 


will have their costs as ordinary costs on Scale 3. 


“R.D. Wilson, J.” 
The Honourable Mr. Justice R.D. Wilson 
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(2d) 401 (Ont. C.A.) — referred to 


Statutes considered: 


Municipal Act, 2001, S.O. 2001, c. 25 


Paras. 51, 54
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Generally — referred to 


s. 268 — referred to 


s. 268(1) — considered 


s. 268(3) — considered 


s. 268(3)(a) — considered 


s. 268(3)(b) — considered 


s. 268(3)(c) — considered 


s. 268(4) — considered 


Planning Act, R.S.O. 1990, c. P.13 
Generally — referred to 


s. 34 — considered 


s. 34(12) — considered 


s. 34(13) — considered 


Rules considered: 


Rules of Civil Procedure, R.R.O. 1990, Reg. 194 
R. 20.04(4) — pursuant to 


R. 21.01(1) — pursuant to 


MOTION for summary judgment dismissing developer’s action for damages for breach of contract. 
 


Siegel J.: 
 
1      This is a motion for summary judgment brought by the defendant under Rules 21.01(1) and 20.04(4) of the Rules of 
Civil Procedure. The defendant seeks a determination on two issues of law. It says that if either are found in its favour, it is 
entitled to summary judgment because it says there are no genuine issues for trial regarding material facts relevant to these 
legal issues. 
 
Background 
 


2      The applicant is The Corporation of the Township of Southgate (the “Township” or the “applicant”). 
 
3      The respondent Stephen Doherty (”Doherty” or the “respondent”) is in the construction business. He works as a 
contractor for others and also purchases, develops and sells properties for profit. 
 
4      Pursuant to By-law No. 12-95 passed on April 20, 1995, the Township established a procedure for the disposal of real 
property owned by it. That procedure provided, inter alia, that: 


. . . 







Doherty v. Southgate (Township), 2006 CarswellOnt 4449  
2006 CarswellOnt 4449, 23 M.P.L.R. (4th) 12, 46 R.P.R. (4th) 41 
 


 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 3 


 


3. [P]rior to the disposal of property...the Council shall obtain at least one appraisal of the fair market value of the real 
property. 


4. [T]he form of appraisal shall be an “Opinion of Value” from a Realtor. 


. . . 


6. [N]otice to the public of the proposed sale shall be given at least 10 days, including holidays, prior to the disposal of 
real property by posting a notice on the subject property or at a nearby location chosen by the Village Clerk or her 
delegate. 


 
5      On August 23, 2002, the Township obtained an opinion of value of three properties, including the property at issue in 
this action, from its realtor, Bob Gillies (”Gillies”) of Royal LePage RCR Realty (”Royal LePage”). Agreements of purchase 
and sale in respect of the other two properties were signed on September 10, 2002 and September 23, 2002, respectively. 
Notice to the public of the proposed sale of these two properties was given on March 12, 2003 and the sales were completed 
on April 18, 2003 and April 4, 2003, respectively. 
 
6      By Resolution No. 407-02, dated November 13, 2002, the Township declared the real property municipally known as 99 
Proton Street, Southgate (formerly Dundalk), Ontario (the “Property”) to be surplus. The Property was formerly the fire hall 
of the Village of Dundalk. 
 
7      On October 4, 2002 the Township listed the Property for sale with Gillies at a price of $200,000. 
 
8      In 2003, Doherty learned that the Property had been listed for sale. He visited the Property and concluded that its size 
and location made it attractive for redevelopment as a multiple unit apartment building. Doherty intended to convert the 
Property into a multiple unit residential apartment building and to rent out the apartments to produce an income stream over 
the next 30 years. 
 
9      Doherty contacted Gillies and told him of his interest in the Property and of his intentions for the Property. Doherty also 
told Gillies that he was prepared to offer $90,000 for the Property. Gillies prepared an agreement of purchase and sale 
whereby Doherty offered that amount for the Property. Doherty signed the offer on September 9, 2003. Negotiations between 
Dougherty and the Township followed and ultimately Doherty agreed to a price of $130,000. 
 
10      The final price negotiations and execution of the agreement of purchase and sale at that price by both parties (the 
“Agreement”) took place at the same time as, and in connection with, a meeting of Southgate’s town council on the morning 
of September 24, 2003. Doherty and Gillies were both in attendance at this council meeting. After discussing the proposed 
transaction in camera (but with Doherty and Gillies still in attendance), by Resolution No. 402-03, the Township Council 
(the “Council”) resolved to “authorize the Mayor and Clerk to sign the agreement to sell the [Property] at the negotiated 
price”. 
 
11      The Agreement provided for a deposit of $2,000. At the Council meeting on September 24, 2003, Southgate’s deputy 
mayor, Ken Harrison (”Harrison”), said that he was uncomfortable with a $2,000 deposit because the Township was going to 
incur the time and expense of amending its zoning by-law for Doherty’s benefit pursuant to the Agreement. Accordingly, he 
proposed adding a condition that Doherty submit a further $11,000 deposit, bringing the total deposit to $13,000 or 10% of 
the purchase price. Doherty agreed to this change and it was handwritten on page 1 of the Agreement. 
 
12      In addition to being signed and initialled by Doherty and Don Seim (”Seim”), Southgate’s Clerk-Administrator, the 
Agreement was initialled by Southgate’s Deputy Mayor, Don Lewis (”Lewis”). 
 
13      The Agreement contains the following clause in Schedule “A” (the “Zoning Provision”): 


The seller will provide at their cost any and all zoning changes and ammendments [sic] to allow 12 single family 
apartments in this building and have this completed prior to closing. 
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14      The Agreement was conditional upon Doherty arranging a new first mortgage. By waiver dated October 1, 2003, 
Doherty waived this condition. 


15      The Agreement also provided that it was conditional upon Doherty satisfying himself that the development charges for 
the Property were satisfactory. In October or November, 2003, he learned that those charges would be approximately 
$20,000. As a result, he advised Seim and Lewis that he would not waive this condition and that he would terminate the 
Agreement if these charges could not be reduced. The Council advised that it would not reduce the development charges, but 
offered to reduce the purchase price from $130,000 to $120,000. This compromise was acceptable to Doherty, and he and 
Seim executed an amendment to the Agreement to that effect on November 26, 2003 (the “Amendment”). 


16  The Amendment was executed by both parties at the Council meeting on November 26, 2003. Resolution No. 473-03 
provided that “Council accepts the offer from Stephen Doherty for the purchase of the old fire hall and authorizes the clerk to 
sign the amendment to agreement at the negotiated price.” 


17  Doherty’s real estate solicitor, John Kirby (”Kirby”), made contact with the Township’s real estate solicitor, Richard 
Lemaich (”Lemaich”). Both lawyers exchanged numerous letters concerning requisitions, draft documentation, closing and 
related matters. 


18  The Agreement provided for a closing date of January 16, 2004, which the parties subsequently agreed to extend to 
February 27, 2004. On January 6, 2004, Kirby requisitioned proof of the completion of the re-zoning on or before the day of 
closing. 


19  On January 13, 2004, Lemaich advised that the amendment to the zoning by-law to permit the subject property to be 
used for twelve single-family apartments would be finalized on or before the extended closing date of February 27, 2004, and 
that a copy of the amending bylaw and confirmation as to passage would be provided prior to the closing date. 


20  By letters dated February 12, and 26, 2004, Kirby made further inquiries of Lemaich as to the status of and progress of 
the re-zoning. On February 27, 2004, Lemaich advised Kirby for the first time that the Township had not proceeded with an 
amendment to the zoning by-law. The parties again agreed to extend the closing date to March 5, 2004. By that date, the 
Township had still done nothing further with respect to the re-zoning of the Property. The Township waived tender and the 
sale of the Property did not close. 


21      Doherty says he has incurred numerous pre-construction expenses in reliance upon the Township’s conduct and in the 
expectation that the transaction would close. The damages asserted include architect’s fees of $4,385.80 for plans relating to 
the renovation of the Property, legal fees, disbursements and GST totalling $5,299.98, interest expense in excess of $1,000, 
and brokerage, inspection and appraisal fees in the amount of $6,314.00. Doherty also claims damages in the form of lost 
rental income that he says would have been generated over the life of the Property as well as the increased market value of 
the Property after completion of his proposed redevelopment. Because the increased market value would be calculated by 
reference to the anticipated rental income over the life of the Property, I note that this portion of his damage claim involves 
double counting. 


Statutory Provisions 


22      The applicant submits that the Agreement is unenforceable for failure to comply with the provisions of section 268 of 
the Municipal Act, 2001 S.O. 2001, c.25 (the “Municipal Act”). The relevant provisions of section 268 are as follows: 


268(1) Every municipality and local board with authority to sell land shall pass a by-law establishing procedures, 
including the giving of notice to the public, governing the sale of the land. 


268(3) Before selling any land, every municipality and local board shall, 


(a) by by-law or resolution declare the land to be surplus;
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(b) obtain at least one appraisal of the fair market value of the land; and


(c) give notice to the public of the proposed sale.


268(4) The manner in which the municipality or local board carries out the sale of its land, if consistent with this section 
and with the by-law under section (1), is not open to review by any court if the municipality or local board may lawfully 
sell the property, the purchaser may lawfully buy it and the municipality or local board acted in good faith. 


23      It is agreed, for purposes of this motion, that the Township complied with the provisions of subsections 268(3)(a) and 
(b). The first issue for the Court concerns the significance of the admitted non-compliance with subsection 268(3)(c) of the 
Municipal Act. 


24      The applicant also submits that the Zoning Provision is unenforceable because it fetters the legislative discretion of the 
Council. The parties are proceeding on the basis that the proposed re-zoning of the Property required compliance with the 
applicable provisions of section 34 of the Planning Act, R.S.O. 1990, c. P.13, as amended, which, among other things, 
requires the holding of a public meeting in accordance with subsections 34(12) and (13). It is agreed that the Township did 
not take any steps to enact an amendment to its zoning by-law, including convening a public hearing, as contemplated by the 
Zoning Provision. 


Issues 


25      The issues on this motion are the following: 


1. Is the Agreement illegal and unenforceable because of non-compliance with the condition precedent in
subsection 268(3)(c) of the Municipal Act?


2. Is the Zoning Provision contrary to public policy and therefore unenforceable because it offends the rule that a
municipal council’s legislative discretion must not be fettered directly or indirectly?


I propose to set out the positions of the parties on each issue before providing my analysis and conclusions. 


Applicant’s Position 


26      The applicant submits that the issues on this motion must be addressed in the context of the particular treatment of 
municipalities by Courts, as distinct from private individuals. It relies on Magical Waters Fountains Ltd. v. Sarnia (City) 
(1992), 91 D.L.R. (4th) 760 (Ont. Div. Ct.) at p. 761; Silver’s Garage Ltd. v. Bridgewater (Town) (1970), 17 D.L.R. (3d) 1 
(S.C.C.) at p. 7; and University Village (Guelph) Ltd. v. Guelph (City) (1992), 9 M.P.L.R. (2d) 50 (Ont. Gen. Div.) at para. 
16. 


27      Turning to the issue of section 268(3)(c) of the Municipal Act, the applicant argues that non-compliance by the 
Township with that provision prior to entering into the Agreement rendered the Agreement illegal and unenforceable. It says 
that the provisions of section 268(3) of the Municipal Act are mandatory provisions enacted to protect the residents of a 
municipality against inappropriate or improvident sales of land. It argues, based on the foregoing authorities, that it would be 
contrary to public policy to enforce the Agreement where there has been a failure to comply with those provisions. 
Alternatively, it argues that the provisions of subsection 268(3) are statutory conditions precedent to the enforceability of the 
Agreement that have not been satisfied thereby rendering the Agreement a “nullity”. 


28      With respect to the Zoning Provision, the applicant submits that the provision is a contractual commitment to amend 
the zoning by-law in respect of the Property in a specific manner that fettered the discretion of the Council and for that reason 
is unenforceable. It also says its failure to perform the Zoning Provision does not give rise to any cause of action for 
damages. 
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29      The applicant relies on the general principle that a contract that binds a municipality to exercise its legislative 
discretion in a particular manner is contrary to public policy and therefore unenforceable. It relies on the decisions of the 
Ontario Court of Appeal in Finney v. McKellar (Township) (1982), 133 D.L.R. (3d) 351 (Ont. C.A.), at pp. 359-360 and 
Galt-Canadian Woodworking Machines Ltd. v. Cambridge (City) (1983), 146 D.L.R. (3d) 768n (Ont. C.A.). In particular, it 
says that an agreement that requires a municipality to provide particular zoning fetters the municipality’s discretion and is 
therefore unenforceable and cannot give rise to a cause of action for damages based on the municipality’s failure to satisfy 
the contractual commitment. 


30      In support of this latter position, the applicant relies heavily on Pacific National Investments Ltd. v. Victoria (City) 
(2000), 193 D.L.R. (4th) 385 (S.C.C.) in which the appellant argued that there was an implied term in a redevelopment 
agreement that the zoning would remain in place for a reasonable period of time. LeBel J., speaking for the majority of the 
Supreme Court, held that the respondent City did not have authority under its governing legislation to agree to the alleged 
implied term. In the course of that analysis, LeBel J. considered whether, in the absence of an express power under the 
governing legislation to agree to such a provision, such a power might be implied. LeBel J. held that there was no such 
implied power under the legislation in part because, in the absence of an express power, “[m]unicipal councils cannot fetter 
the discretion of successor councils to engage in the legislative process without undue influences” (at p. 416). The Court also 
rejected the appellant’s argument that the implied term was that the respondent would either keep the zoning in place or pay 
compensation or damages. In doing so, LeBel J. rejected the distinction between indirect fettering (in the form of an 
agreement to compensate) from direct fettering stating that the distinction was without any legal basis and that the rationale 
for a prohibition on fettered discretion applies equally to direct or indirect fettering. 


Respondent’s Position 


31      The respondent says there are genuine issues for trial on both issues raised on this motion. 


32      With respect to the issue of the effect of non-compliance with section 268(3) of the Municipal Act, he argues 
principally that the facts in this matter, which must be established at trial, support the application of the principle of estoppel 
based on the plaintiff having changed his position to his detriment in reliance on the Council having entered into the 
Agreement. 


33      In support of this position, he relies on the decision in Biggs v. Egremont (Township) (1974), 5 O.R. (2d) 72 (Ont. 
H.C.), at pp. 82-83 in which Lerner J. held that a municipal corporation may be bound by acquiescence, although he
considered the rule should not be enforced against municipalities as strictly as against private persons:


While I can find no authority in any reported case with similar facts, nevertheless I am of the view that the doctrine of 
estoppel is applicable on the facts in this action. Rogers’ Law of Canadian Municipal Corporations, supra, at p. 374 
under the heading “Acquiescence and Estoppel”, after stating that as a general rule municipal rights and powers are of 
such a public nature that they cannot be lost by mere acquiescence, laches or estoppel, concedes that these are statements 
of a general rule and there is authority to the contrary, that a municipal corporation may be bound by acquiescence just 
as an individual but that the rule should not be enforced against municipalities as strictly and to the same extent as 
against corporations and individuals. 


Rogers at pp. 421-2, states: 


In most cases the law allows a municipal corporation to take advantage of the absence of a by-law and to raise this plea 
as a good defence to an action arising out of an alleged corporate act. Nevertheless, the principle of estoppel may 
sometimes be applied to prevent the corporation from pleading lack of a by-law where the conduct of its council or its 
officials has induced the plaintiff to alter his position. Where the transaction is of a contractual nature and is an executed 
one, the municipality, having received the benefits coming to it under the contract, may be prevented from denying it is 
not bound by it although it was authorized by a simple resolution. 


34      The respondent argues that the requirement in Biggs, that there was no evidence that the Council was not acting 
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reasonably when it resolved to enter into the Agreement, is also satisfied in this matter. I would note, however, that in the 
present matter, unlike Biggs, the transaction was not completed and the respondent cannot rely on the fact that the Township 
has received the benefits coming to it under the Agreement. 


35      The respondent also raises four issues that I do not believe raise genuine factual issues for trial but are essentially legal 
issues that can be addressed on this motion. He argues that section 268(3) does not require that notice be given prior to 
entering into the Agreement. Second, he argues that if the Legislature had intended contracts to be invalidated in the absence 
of compliance with section 268, it would have provided for this consequence in the statute. These arguments are considered 
below. Similarly, he argues that, in interpreting section 268(3), effect should be given to the rule of statutory construction that 
presumes that the legislature does not intend to extinguish, limit or otherwise interfere with the rights of subjects and the 
courts therefore require that it do so expressly if it intends to affect common law rights: See Ruth Sullivan, ed., Sullivan and 
Driedger on the Construction of Statutes, 4th ed., (Markham, Ont.: Butterworths, 2002). In addition, he argues that the 
powers of a municipality are to be interpreted so as to confer broad authority by virtue of the provisions of section 8 of the 
Municipal Act, from which he argues that the Council had broad authority in the manner of compliance with section 268. 
Given the disposition of this issue below, it is unnecessary to address the last two arguments. 


36      Lastly, the respondent argues that the Court should find that a trial is required to establish whether the facts exist which 
permit him to rely on the principle that a party cannot take advantage of his own default as a basis for alleging that he is 
relieved of any further contractual obligations where the default results in a condition precedent not being met: see, for 
example, 100 Main Street East Ltd. v. W.B. Sullivan Construction Ltd. (1978), 20 O.R. (2d) 401 (Ont. C.A.) at p. 410. The 
respondent has not, however, provided any authorities supporting the operation of this principle where the defaulting party is 
a municipality and I am not otherwise satisfied that the principle is available to the plaintiff in the present circumstances. 


37      With respect to the issue of whether the Zoning Provision fettered the discretion of the Council, the respondent makes 
the following three arguments. 


38      First, he says there is a genuine issue of fact as to whether the Council’s approval of the Agreement also constituted 
approval of the required re-zoning. He says these facts are relevant to the issue of whether it is correct to say that the 
Agreement in fact fettered the discretion of the Council. 


39      Second, he says that the cases relied on by the applicant involve a commitment to a rezoning of indefinite duration or, 
at a minimum, a re-zoning commitment which is intended to bind future municipal councils. The respondent argues that the 
present matter is distinguishable on the ground that the Agreement does not prohibit the Township from further altering its 
zoning by-law after completion of the transaction contemplated by the Agreement nor does it purport to bind future 
Township councils. 


40      Third, the respondent says the Zoning Provision can also be construed as a representation upon which he relied in 
entering into the Agreement. On this basis, he submits that he is also entitled to assert a claim in contract for breach of the 
representation or, alternatively, in tort for innocent, negligent or fraudulent misrepresentation. 


Analysis and Conclusions 


Statutory Notice Provision 


41      Both parties have approached the issue of non-compliance with section 268(3)(c) of the Municipal Act as a pure legal 
issue. There are no material facts relating to this issue that are in dispute requiring a trial. Accordingly, as this matter has 
been fully argued on the motion, I believe it is appropriate to determine this issue under Rule 20.04(4). 


42      Section 268(3)(c) of the Municipal Act requires that notice be given to the public of the proposed sale by the Township 
“before selling any land”. The issue for the Court is whether such notice must be given prior to entry into the Agreement, in 
which case the Agreement would be illegal and unenforceable by reason of non-compliance by the Township, or can be given 
after execution and before completion of the transaction contemplated by the Agreement, in which case the Agreement would 
be enforceable. I agree with the respondent that this provision may be complied with prior to closing the transaction 
contemplated by the Agreement for the following reasons. 
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43      First, the text of section 268(3)(c) does not require that the requirements be satisfied prior to the Township entering 
into an agreement for the sale of land. It merely requires that notice be given prior to a municipality “selling” any lands. I 
think it is reasonable to interpret “selling” to mean “disposition” or the “transfer of title or possession of property to another” 
as contemplated by Black’s Law Dictionary, 8th ed., s.v. “selling”. The effect of this interpretation is to grant discretion to a 
municipality to determine the most appropriate timing of the three events contemplated by section 268(3). 


44      Second, as a practical matter, it is more appropriate to permit a notice to be given during the period after execution of 
an agreement and prior to closing. To require a notice prior to execution of an agreement as an inflexible rule would subject 
all negotiations between municipalities and private individuals to public disclosure with adverse consequences. I do not 
believe the Municipal Act was intended to deprive a municipality of the ability to conduct negotiations with third parties in 
the manner the municipality believes is most appropriate given the nature of the proposed contractual arrangements. 


45      Third, I do not believe the purpose of section 268(3) was to further public participation in the internal review and 
approval process of a municipal council, but rather to provide disclosure in circumstances that would permit legal action to be 
taken if appropriate by interested parties prior to completion of a proposed transaction. If the purpose of the notice had been 
to encourage public involvement, subsection 268(3) would have included a provision requiring the holding of a formal 
hearing at which interested parties could make representations. 


46      Lastly, while section 268(4) provides a “safe harbour” to parties contracting with a municipality if the provisions of 
section 268 are complied with, it does not provide that an agreement is unenforceable or void in the event of non-compliance. 
In these circumstances, I conclude the intention of the Legislature was to render any contract entered into in contravention of 
section 268(3) voidable if it can be demonstrated that the contract was not fair and reasonable to the municipality at the time 
of execution. 


47      Accordingly, the respondent is entitled to a declaration that the Agreement was not void or unenforceable because of a 
failure of the Township to give notice to the public of the proposed sale in accordance with subsection 268(3) of the 
Municipal Act prior to entering into the Agreement. 


Enforceability of the Re-Zoning Provision 


48      It is agreed that the passage of zoning by-laws, and amendments thereto, requires compliance with the provisions of 
section 34 of the Planning Act. These provisions include the requirement in sub-sections 34(12) and 34(13) of the Planning 
Act for a public meeting at which interested persons may make representations respecting any zoning proposal. It is also an 
important principle that the party to an agreement with a municipal entity is presumed to know the requirements for 
enactment of a by-law: see University Village, supra, at para. 16. 


49      On the other hand, the Council met on two occasions to approve the respondent’s offer. While the nature of these 
deliberations and the materials before the Council are not in evidence on the motion, it is probable that drafts of the 
Agreement and the amendment to the Agreement were before the Council on the occasions on which authorization was given 
for the execution of these documents on behalf of the Township. In such event, the Council would have had notice of the text 
of the Zoning Provision from which it could be inferred that the Council had, in substance, approved an amendment to its 
zoning by-law although it proceeded no further with the process required to enact the amendment. 


50      The applicant argues that the Zoning Provision is unenforceable and that, in the circumstances of this action, the 
Agreement is therefore also unenforceable. The respondent argues that the Zoning Provision and the Agreement are both 
enforceable. I agree with the applicant that the Zoning Provision is unenforceable for the following reasons. 


51      First, I agree with the applicant that the Zoning Provision, as an unqualified covenant, fetters the discretion of the 
Council and, as such, is unenforceable in accordance with the principles articulated in Pacific National Investments. 


52      Second, I consider this Court bound by Pacific National Investments with respect to whether the Zoning Provision 
could be construed as a covenant to amend the Township zoning by-law or pay compensation. The judgment of LeBel J., on 
behalf of the majority, excludes the possibility of indirect fettering. 
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53      Third, the Agreement is not rendered enforceable even if it can be demonstrated that the substantive effect of the 
Council approvals was approval of the proposed amendment to its zoning by-law. The issue of alleged fettering of the 
Council’s discretion focuses on the integrity of Council’s decision-making throughout the re-zoning process, not just the 
decision-making at the inception of the process. 
 
54      Fourth, as a related matter, I do not think that the fact that the Council approval was intended to effect a change to the 
zoning by-law during the term of the current Council, rather than to bind future Councils, is meaningful. As mentioned, the 
public policy issue is still raised in connection with the final approval to be given by the Council after the public hearing 
required under the Planning Act. Similarly, the fact that a future Council could revoke the zoning amendment is not 
meaningful as a practical matter, given that the respondent would have completed renovations on the Property by the time of 
any such revocation. In such circumstances, revocation of the zoning would raise the issue of compensation that, in the 
context of indirect fettering, was a rationale for the concern expressed by LeBel J. in Pacific National Investments. 
 
55      Lastly, it is an important principle of law that persons entering into contractual relations with a municipal authority are 
“bound at their peril to take notice of the limits within which and the manner in which the council has power to contract and 
bind the corporation”: see I.M. Rogers, The Law of Canadian Municipal Corporations, 2d ed., loose leaf (Toronto: Carswell, 
1971) at p. 1035. In this case, the respondent cannot deny that he was aware of the need for enactment of a re-zoning by-law 
by virtue of the express provision in the Agreement. Accordingly, he cannot assert a lack of knowledge of the procedure, 
including a public hearing, for the enactment of the re-zoning by-law contemplated by the Zoning Provision. There is, 
therefore, no room for a genuine issue for trial with respect to the respondent’s actual knowledge of the requirements for 
enactment of required zoning amendments if such knowledge were otherwise material to the issues in this action. 
 
56      Accordingly, the applicant is entitled to a declaration that the Zoning Provision is unenforceable. 
 
Summary Judgment Motion 
 


57      The parties disagree on the result that follows from this determination. The Township says that, because the Zoning 
Provision constitutes the basis for the respondent’s claim in this action, it is entitled to summary judgment. The respondent 
says that, even if the Zoning Provision is unenforceable, the Agreement remains otherwise enforceable and a factual issue 
remains as to whether the Agreement has been terminated or the respondent has committed an anticipatory breach of the 
Agreement. 
 
58      As the pleadings currently stand, I agree with the applicant. The pleadings proceed on the basis that the Zoning 
Provision and, therefore, the Agreement are both enforceable and assert claims for damages for non-performance of the 
Agreement, or alternatively for specific performance, based on breach of contract or estoppel. While certain of the facts 
pleaded in the Statement of Claim, and in paragraph 8 of the Reply, suggest that the plaintiff may also believe he has a claim 
for expenses incurred to the date of the aborted closing based on an implied representation of the Township, the pleadings do 
not set out any cause of action in tort or contract along these lines. Accordingly, on the basis of the current pleadings, the 
applicant would be entitled to summary judgment dismissing the action. 
 
59      During argument on this motion, however, the respondent indicated that he also intends to pursue claims in contract or 
tort based on his allegation of an implied representation that induced him to enter into the Agreement. I have, therefore, given 
this matter consideration even though it was not directly at issue on the motion. 
 
60      Based on the materials before the Court, the respondent may be able to establish that the actions of the Council in 
approving the Agreement, and agreeing to the Zoning Provision, constituted an implied representation that the Township 
would act in good faith and use reasonable efforts to carry out the process required under the Planning Act for an amendment 
to its zoning by-law. On the other hand, in the Statement of Defence, the Township pleads that the respondent failed to 
provide required information necessary for the re-zoning process and therefore prevented the re-zoning process from 
proceeding. 
 
61      In any event, as discussed above and as acknowledged by counsel for the respondent on the hearing of this motion, the 
respondent has failed to plead the facts necessary to support a cause of action in contract, or in tort for innocent, negligent or 
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fraudulent misrepresentation, based on breach of an implied representation made to him by the Township. In particular, the 
pleadings do not set out all of the elements necessary to assert a cause of action in tort for misrepresentation. In addition, the 
cause of action in contract, as currently pleaded, does not extend to an alleged breach of an implied representation. 
 
62      It is, of course, not the function of this Court on this motion to determine whether the respondent has a viable claim in 
respect of this issue. However, the fact that the respondent may pursue this alternative claim is relevant in the determination 
of whether the applicant is entitled to an order dismissing the action. It requires that I consider whether the motion for 
summary judgment should be granted, leaving the respondent to commence a fresh action asserting these alternative causes 
of action, or adjourned to provide the respondent with an opportunity to amend the pleadings for this purpose if he so 
chooses. 
 
63      In the present circumstances, I believe that the respondent should be given a short period of time to move to amend the 
pleadings, if he so chooses, to set out facts supporting a cause of action in contract or tort based upon the alleged implied 
representation of the Township before consideration of the applicant’s motion for summary judgment. I have reached this 
conclusion on the basis that any issues between the parties with respect to any alternative pleadings are more efficiently 
addressed on a motion to amend the current pleadings rather than on a motion to strike pleadings after a new action has been 
commenced. In addition, as the factual circumstances giving rise to these alternative causes of action are already at issue in 
this action, even if the pleadings are inadequate for this purpose, this course of action will clarify the extent to which the 
doctrine of res judicata will operate in respect of the causes of action asserted in this action. 
 
64      Accordingly, the applicant’s motion for summary judgment is adjourned to August 30, 2005, or such later date as the 
parties may agree subject to my availability, at which time the motion for summary judgment will be addressed based on the 
respondent’s pleadings and the status of any motion seeking leave to amend the pleadings at that time. 
 
Conclusion 
 


65      Based on the foregoing: 


1. the respondent is entitled to a declaration that the Agreement was not void or unenforceable because of a failure 
of the Township to give notice to the public of the proposed sale in accordance with subsection 268(3) of the Act 
prior to entering into the Agreement; 


2. the applicant is entitled to a declaration that the Zoning Provision is unenforceable; and 


3. the applicant’s motion for summary judgment is adjourned to August 30, 2005 or such later date as the parties 
may agree subject to my availability. 


 
Costs 
 


66      The parties shall have 30 days from the date of these reasons to make written submissions with respect to the 
disposition of costs in this matter in accordance with the following schedule. The applicant shall deliver a copy of its 
submission to the respondent within fifteen days of the date of these reasons. The respondent shall deliver a copy of his 
submission to the applicant within ten days of receipt of the applicant’s submission. The applicant shall file with the Court a 
bound volume containing the two submissions and any reply submission within five days of receipt of the respondent’s 
submission. Any such submissions seeking costs shall identify all lawyers on the matter, their respective years of call and 
rates actually charged to the client and shall include supporting documentation as to both time and disbursements. 
 


Motion dismissed. 


Footnotes 
* Affirmed at Doherty v. Southgate (Township) (2006), 46 R.P.R. (4th) 31, 23 M.P.L.R. (4th) 1, 2006 CarswellOnt 4427 (Ont. C.A.). 
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Supreme Court of Ontario [Court of Appeal] 


Galt-Canadian Woodworking Machinery Ltd. v. Cambridge (City) 


1983 CarswellOnt 578, 146 D.L.R. (3d) 768n, 146 D.L.R. (3d) 768, 20 A.C.W.S. (2d) 345, 22 M.P.L.R. 208, 41 O.R. 
(2d) 544 


Galt-Canadian Woodworking Machinery Ltd. et al. v. Corporation Of The City Of 
Cambridge et al. 


Brooke, Lacourcière and Cory JJ.A. 


Judgment: June 22, 1983 


 
Counsel: J.G. Parkinson, Q.C., for applicants-respondents. 
Mark J. Summerville, Q.C. and Ian S. Campbell, for respondents-appellants. 


Subject: Public; Contracts; Municipal 


Appeal from a decision of the Divisional Court reported (1982), 19 M.P.L.R. 14, 36 O.R. (2d) 417, 135 D.L.R. (3d) 58. 
 


Canadian Abridgment (2nd) Classification: 
Municipal Corporations VIII. 1. b. iv; XVII. 3. b. 
The judgment of the Court was delivered by BROOKE J.A.: 
At the conclusion of the argument the Court took time to review the material filed and, in particular to consider the 
chronology of events and the circumstances giving rise to the issue upon which these proceedings turn. 
From the material it appears that when the rezoning by-law was before council the municipality had already bound itself by 
contract to pass it and accordingly it did so. Later when a hearing was held by council to consider the whole matter, including 
the objections received from surrounding landowners in the area to be rezoned, so that council could determine whether to 
send the by-law on to the Ontario Municipal Board for consideration and if approved to become law, emphasis was placed on 
the fact that the municipality was bound by contract to pass the by-law and might incur a liability if it failed to do so. 
In our opinion on the facts the majority of the Divisional Court was right in holding that council had fettered its ability to 
carry out its legislative functions in the two instances referred. We agree with the judgment of Mr. Justice Trainor for the 
majority of the Divisional Court. The appeal is dismissed with costs. 
Appeal dismissed. 
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