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Sec. 1 (k)

PLANNING Chap. 379

CHAPTER 379

Planning Act

1. In this Act,

(a)

®)

““council” means the council of a municipality or
the board of trustees of an improvement district;

“designated municipality” means the municipality
named by the Minister under subsection 2 (6) in the case
of a joint planning area or the municipality in the case of
a planning area consisting of one municipality or of one
municipality and territory without municipal organiza-
tion;

“joint planning area” means a planning area con-
sisting of more than one municipality or part or
parts thereof;

“local board” means any school board, public
utility commission, transportation commission,
public library board, board of park management,
board of health, board of commissioners of police,
planning board or any other board, commission,
committee, body or local authority established or
exercising any power or authority under any general
or special Act with respect to any of the affairs
or purposes of a municipality  or of two or more
municipalities or portions thereof;

“Minister”” means the Minister of Housing;

“Municipal Board” means the Ontario Municipal
Board;

“municipality”” means a city, town, village, township
or improvement district;

“official plan” means a program and policy, or any
part thereof, covering a planning area or any
part thereof, designed to secure the health, safety,
convenience or welfare of the inhabitants of the
area, and consisting of the texts and maps, de-
scribing such program and policy, approved by the
Minister from time to time as provided in this Act;

293
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tation



320

Offence

Effect of
land use
order

Application
for a.g]_)rova.l
of su
division
plans

What draft
lan to
ndicate

Chap. 379 PLANNING Sec. 35 (15)

(15) Every person who contravenes an order of the Minis-
ter made under clause (1) (@) is guilty of an offence
and on conviction is liable to a fine of not more than $1,000.

(16) An order of the Minister made under clause (1) (b)
has the same effect as a by-law passed under section 29. 1976,
c. 64, s. 4 (2).

36.—(1) When land is to be subdivided for the purpose of
being sold, conveyed or leased in lots by reference to a
registered plan of subdivision, the owner of the land or some-
one authorized by him in writing shall forward at least eight,
or as many as may be required, copies of a draft plan thereof
drawn to scale, together with an application for approval,
to the Minister. R.S.0. 1970, c. 349, s. 33 (1).

(2) The draft plan shall show the boundaries of the land to
be subdivided, certified by an Ontario land surveyor, and
shall indicate,

(a) the locations, widths and names of the proposed
highways within the proposed subdivision and of
existing highways on which the proposed subdivision
abuts;

(b) on a small key plan, on a scale of not less than one
centimetre to 100 metres, all of the land adjacent to
the proposed subdivision that is owned by the
applicant or in which the applicant has an interest,
and the information specified under clause (¢);

(¢) every adjoining subdivision and the relationship
thereto of the lands proposed to be subdivided, and
the relationship of the boundaries of the land to be
subdivided to the boundaries of the township lot or
other original grant of which such land forms the

whole or part;
(d) the purpose for which the lots are to be used;

(¢) the nature of the existing uses of adjoining land;

(f) the approximate dimensions and layouts of the
proposed lots;

(g) natural and artificial features such as buildings, rail-
ways, highways, watercourses, drainage ditches,



Sec. 36 (4) (d) PLANNING Chap. 379

swamps and wooded areas within or adjacent to the
land proposed to be subdivided, and anything within
or adjacent to such land that constitutes a fire
hazard to the proposed subdivision;

the availability and nature of domestic water supplies;
the nature and porosity of the soil;

such contours or elevations as may be required to
determine the grade of the highways and the drainage
of the land;

the municipal services available or to be available to
the land proposed to be subdivided; and

the nature and extent of any restrictive covenants
or easements affecting the land proposed to be sub-
divided. R.S.0. 1970, c. 349, s. 33 (2); 1978, c. 87,
s. 21 (1).

(3) The Minister may then confer with officials of munici-

palities

and ministries of the public service, commissions,

authorities and any others who may be concerned and shall
settle a draft plan that, in his opinion, will meet all require-

ments.

(4) In considering a draft plan of subdivision, regard shal

R.S.0. 1970, c. 349, s. 33 (3); 1972, ¢c. 1, s. 2.

] What
matters to
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Minfister to

be had, among other matters, to the health, safety, con-beregarded
venience and welfare of the future inhabitants and to the
following,

(a)

(6)

whether the plan conforms to the official plan and
adjacent plans of subdivision, if any;

whether the proposed subdivision is premature or
necessary in the public interest;

the suitability of the land for the purposes for which
it is to be subdivided;

the number, width, location and proposed grades
and elevations of highways, and the adequacy
thereof, and the highways linking the highways in
the proposed subdivision with the established high-
way system in the vicinity, and the adequacy
thereof ;
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Chap. 379 PLANNING Sec. 36 (4) (e)

(e)
Y

the dimensions and shape of the lots;

the restrictions or proposed restrictions, if any, on
the land, buildings and structures proposed to be
erected thereon and the restrictions, if any, on
adjoining lands;

conservation of natural resources and flood control;
the adequacy of utilities and municipal services;
adequacy of school sites;

the area of land, if any, within the subdivision
that, exclusive of highways, is to be conveyed or
dedicated for public purposes. R.S.0. 1970, c. 349,
s. 33 (4).

(5) The Minister may impose such conditions to the
approval of a plan of subdivision as in his opinion are
advisable and, in particular but without restricting in any
way whatsoever the generality of the foregoing, he may
impose as a condition,

(a) that land to an amount determined by the Minister

)

)

but not exceeding 5 per cent of the land included in
the plan shall be conveyed to the municipality for
park purposes or, if the land is not in a municipality,
shall be dedicated for park purposes;

that such highways shall be dedicated as the
Minister considers necessary;

when the subdivision abuts on an existing highway
that sufficient land, other than land occupied by build-
ings or structures, shall be dedicated to provide for
the widening of the highway to such width as the
Minister considers necessary; and

that the owner of the land enter into one or more
agreements with the municipality, or, where the
land is not in a municipality, with the Minister,
dealing with such matters as the Minister may
consider necessary, including the provision of muni-
cipal services. R.S.0. 1970, c. 349, s. 33 (5); 1972,
c. 118,s. 5 (1); 1974, c. 53,s. 5 (1).

(6) Every municipality and the Minister may enter into
agreements imposed as a condition to the approval of a
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plan of subdivision and any such agreement may be
registered against the land to which it applies and the
municipality or the Minister, as the case may be, shall be

entitled to enforce the provisions thereof against the owner

and, subject to the provisions of the Registry Act and the 565;‘?5- 1;38(()),
Land Tutles Act, any and all subsequent owners of the Y
land. 1974, c. 53, 5. 5 (2).

(7) Where the owner of the land or the municipality in Reference of
which the land is situate is not satisfied as to the conditions
imposed or to be imposed by the Minister, or any of them,
he or it, at any time before the plan of subdivision is finally
approved, may require the condition or conditions that are
unsatisfactory to be referred to the Municipal Board by
written notice to the secretary of the Board and to the
Minister, and the Board shall then hear and determine the
question as to the condition or conditions so referred to it,
and the decision of the Board in respect of such condition or
conditions has the same force and effect as if it were the
decision of the Minister. R.S.0. 1970, c. 349, s. 33 (7).

(8) The Minister may authorize, in lieu of the conveyance Cash &
for park purposes required under subsection (5), the acceptance o tiew of
by the municipality of money to the value of such land “" > "
required to be conveyed. R.S.0. 1970, c. 349, s. 33 (8); 1972,

c. 118,5. 5 (2).

(9) Land conveyed to a municipality under subsection (5)351?1:;15318
shall be used for park or other public recreational purposes
but may be sold at any time. 1978, c. 93, s. 4 (1).

(10) The council of a municipality may include in its jmounts

estimates an amount to be used for the acquisition of lands purposes
to be used for park purposes and may pay into the fund Dpectal
provided for in subsection (11) the sum so included in the 2°°°"2*
estimates, and any person may pay any sum into the same

fund. R.S.0. 1970, c. 349, s. 33 (10).

(11) All. moneys received by the municipality under Special
subsections (8) and (10) and all moneys received on the sale of
land under subsection (9), less any amount expended by the
municipality out of its general funds in respect of such land,
shall be paid into a special account, and the moneys in such
special account shall be expended only for the acquisition
of lands to be used for park or other public recreational
purposes, for the development or improvement of lands
used or to be used for park or other public recreational
purposes, including the erection or repair of buildings or
other structures thereon or for the maintenance of lands,
buildings or structures used for park or other public recre-
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Chap. 379 PLANNING Sec. 36 (11)

ational purposes, including the acquisition of machinery and
equipment required for such maintenance, and the moneys
in such special account may be invested in such securities
as a trustee may invest in under the Trustee Act, and the
earnings derived from the investment of such moneys shall
be paid into such special account, and the auditor in his
annual report shall report on the activities and position of
the account. 1978, c. 93, s. 4 (2).

(12) Upon settlement of the draft plan, the Minister may
give his approval thereto, and may in his discretion with-
draw his approval or change the conditions of approval at any
time prior to his approval of a final plan for registration.
R.S.0. 1970, c. 349, s. 33 (12).

(13) Where the Minister has not given his approval to a
final plan for registration within three years after the date
upon which approval to the draft plan was given, the
approval of the draft plan shall, unless such approval has
prior thereto been withdrawn under subsection (12),
thereupon lapse, but the Minister may at any time during
such three year period extend the duration of the approval
and may from time to time thereafter, prior to the lapsing
of the approval, further extend the duration of approval.
1971, c. 2,s. 3 (1).

(14) When the draft plan is approved, the person desiring
to subdivide may proceed to lay down the highways and lots
upon the ground in accordance with the Surveys Act and
the Registry Act or the Surveys Act and the Land Titles Act,
as the case may be, and to prepare a plan accordingly
certified by an Ontario land surveyor.

(15) Upon presentation by the person desiring to sub-
divide, the Minister may, if satisfied that the plan is in
conformity with the approved draft plan and that the con-
ditions of approval have been or will be fulfilled, approve the
plan of subdivision and thereupon the plan of subdivision
may be tendered for registration.

(16) When a final plan for registration is approved by the
Minister under subsection (15) and is not registered within one
month of the date of approval, the Minister may withdraw
his approval and may require that a new application be sub-
mitted.

(17) In addition to any requirement under the Registry
Act or the Land Titles Act, the person tendering the plan of
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subdivision for registration shall deposit with the land registrar a
duplicate, or when required by the Minister two duplicates, of the
plan in the form of linen tracings or transparent linen prints of a
type approved by the Minister, and the land registrar shall
endorse thereon a certificate showing the number of the plan and
the date when the plan was registered and shall deliver such
duplicate or duplicates to the Minister.

(18) Approval of a plan of subdivision by the Minister Seving
does not operate to release any person from doing anything
that he may be required to do by or under the authority of
any other Act. R.S.0. 1970, c. 349, s. 33 (13-17).

87.—(1) Where an action or proceeding for the partition Proceedings
of land is brought under the Partition Act, notice shall be RSO. 1980,
given to the Minister. c. 369,

Minister to
be notified

(2) The notice shall include a copy of the application for Formand
the partition of land and shall state the day on which thenotice
matter is to be heard, and, subject to the rules of court,
shall be served not less than ten days before the day of the

hearing.

(3) The Minister is entitled as of right to be heard either Rightof
in person or by counsel notwithstanding that the Crown is be heard

not a party to the action or proceeding.

(4) Where the Minister appears in person or by counsel, Rishtof

the Minister shall be deemed to be a party to the action or toappeal
proceeding for the purpose of an appeal and has the same
rights with respect to an appeal as any other party to the
action or proceeding. 1978, c. 93, s. 5.

88.—(1) Every person who subdivides and offers for sale, %ﬂgﬁim
agrees to sell or sells land by a description in accordance with landsaies
an unregistered plan of subdivision is guilty of an offence

and on conviction is liable to a fine of not more than $500.

(2) In subsection (1), “unregistered plan of subdivision” [oterpre-
does not include a reference plan of survey under section 149
of the Land Titles Act that complies with the regulatlonsRSZ?O 13?
under that Act or a plan deposited under Part II of the
Registry Act in accordance with the regulations under that Act.
R.S.0. 1970, c. 349, s. 34.
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Sec. 199

1. In

1,

2. (X4

MUNICIPAL Chap. 302

CHAPTER 302
Municipal Act

this Act,
““arbitration’”’ means an arbitration under this Act;
assessment commissioner’’, in relation to a munici-

pality, means the assessment commissioner appoint-

67

ed under the Assessment Act for the assessmentRSO 1980,

region in which the municipality is situate;

. “Assessment Review Court” means the Assessment

Review Court under the Assessment Review Court Act;

‘“assessor” means the assessment commissioner and
anyone acting under his authority;

“bridge’” means a public bridge, and includes a
bridge forming part of a highway or on, over or

across which a hlghway passes;

¢ )

c1ty , “town’’ , “‘village’’, ““township’’ and
“county’’ respectively mean a city, town, village,
township or county, the inhabitants of which are a
body corporate within the meaning and for the
purposes of this Act;

““debt”’ 1ncludes obligation for the -payment of
money; ’

“electors”, when applied to a municipal election,
means the persons entitled to vote at a municipal

- election; when applied to voting on a money by-law,

means the persons entitled to vote on the by-law;

and when applied to voting on any other by- Jaw

or on a resolution or question, unless otherwise
provided by the Act, by-law or other authority
under which the vote is taken, means municipal
electors;

. “highway” means a common and pubhc highway,

and includes a street and a bridge formlng part of

R.S.0. 1980,
c. 32



70 Chap. 302 MUNICIPAL - Sec. 4

mg%ant 4. A person in the actual occupation of land

geemed to :
€ owner
, (a) under an agreement with the owner for the pur-

chase of it; or

R.5.0.1970, (b) sold by the Director in accordance with the Vei-
) evans’ Land Act (Canada),

shall be deemed to be the owner, and the unpaid pur-
chase money or balance, as the case may be, shall be deemed
to be an encumbrance on the land. R.S.0. 1970, c. 284,

s. 4.
Power to 5. Where power to acquire land is conferred upon a
quire . . . _
includes ~ municipal corporation by this or any other Act, unless
expropriation . . . . .
otherwise expressly provided, it includes the power to
acquire by purchase or otherwise and to enter on and
expropriate. R.S.0. 1970, c. 284, s. 5.
Special 6. Except where otherwise éxpressly provided, this Act
affected does not affect the provisions of any special Act relating
to a particular municipality. R.S.0. 1970, c. 284, s. 6.
Inhabitants 7. The inhabitants of every county, city, town, village

palities to and township are a body corporate for the purposes of this

corporate Act. R.S.0. 1970, c. 284, s. 7.

ﬁﬁﬁfgl‘gl 8. The name of the body corporate is ‘““The Corporation
corporations of the County [United Counties, City, Town, Vzllage Town-
ship (as the case may be)] f ..............................

(naming the municipality)”’. R.S.O. 1970, c. 284, s. 8.

Council to 9. The powers of a municipal corporation shall be exercised

corporate’ by its council. R.S.0. 1970, c. 284, s. 9.
powers
PART 1

FORMATION, ERECTION, ALTERATION OF
BOUNDARIES, AND DISSOLUTION OF
MUNICIPALITIES, ETC.

INCORPORATIONS AND ERECTIONS

Interpre- 10.—(1) In this section, “inhabitant’’ means a permanent
resident or a temporary resident having a - permanent
dwelling within the locality. R.S.0. 1970, c. 284, s. 10 (1).

hprovement (2) The Municipal Board, upon the application of the
Ministry or of mnot less than thirty inhabitants of a
- locality having a population of not less than fifty, may
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Sec. 106 (1) MUNICIPAL Chap. 302 137

~ PART VII

GENERAL PROVISIONS APPLICABLE TO ALL
‘ MUNICIPALITIES

103.—(1) Except where otherwise provided, the juris- gprisdiction
. diction of every council is confined to the municipality that
it represents and its powers shall be exercised by by-law.

(2) A by-law passed by a council in the exercise of any of Bylaw
the powers conferred by and in accordance with this Act, quashed
and in good faith, shall not be open to question, or be unreasonable
quashed, set aside or declared invalid, either wholly or partly,
on account of the unreasonableness or supposed unreasonable-
ness of its prov151ons or any of them. R.S.O. 1970,

c. 284, s. 241.

'104. Every council - may pass such by-laws and make ggvr‘llgﬁlo
such regulations for the health, safety, morality and welfare make
of the inhabitants of the municipality in matters not specifically regulations
provided for by this Act as may be deemed expedient and
are not contrary to law, and for governing the proceedings
of the council, the conduct of its members and the calling

of meetings. R.S.0. 1970, c. 284, s. 242.

105. Where the council of any mun1c1pa11ty passes alé‘udnicipal
comprehensive general by-law dealing with all or any of
such matters within its jurisdiction as the council considers
desirable to include therein (which by-law may be known as
“The [name of municipality] Municipal Code’’) and such
by-law consolidates and includes therein the provisions of
any by-law previously passed by the council,

(a) the provisions in the comprehensive general by-law
shall be deemed to have come into force on the day
the original by-law came into force; and

(b) any condition precedent or subsequent or the
approval of any authority external to the council
required by law before the original by-law came
into force shall, where such condition was satisfied
or approval obtained in respect of the original
by-law, be deemed to have been satisfied or obtained
in respect of the corresponding provision in the
comprehensive general by-law in all respects as
though the condition had been satisfied or the
approval obtained in respect of that provision in
the. comprehensive general by-law. 1976, c. 69, s. 2.

106.—(1) Where the councﬂ of a mun1c1pa11ty is required H;'a-rmgs

by law to hear interested parties or to afford them an committee
authorized

El
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R.5.0. 1980,
c. 417 -

Chap. 302 MUNICIPAL Sec. 208950 (@) (D)

(6)

(©)

)

employ of the municipality or of a local
board and includes a member of the police
force of the municipality and any person or
class of person designated as an employee by\
- 'the Minister;

(ii) ““local board’ means a local board as defined
in the Municipal Affairs Act.

A local board has the same powers to provide
insurance for or to make payments to or on behalf
of its employees as are conferred upon the council
of a municipality under this paragraph in respect of
its employees.

A by-law passed under this paragraph may provide that
it applies to a person who was an employee at the time
the cause of action or other proceeding arose but who
prior to judgment or other settlement of the action or
proceeding has ceased to be an employee.

This paragraph does not apply to an act or omission that

occurred prior to the 20th day of June, 1978. 1978,
c. 32, s. 16 (2), part; 1980, c. 36, s. 2 (1). -

Parks, Parking Lots, etc.

51. For acquiring land for and establishing and laying
out public parks, squares, avenues, boulevards and drives
in the municipality or in any adjoining local municipality
and, in respect of lands acquired for any of such purposes
that are not under the general management, regulation and

. control of a board of park management, for exercising all or any

of the powers that are conferred on boards of park manage-
ment by the Public Parks Act.

(a)

(©)

A corporation that expropriates land in another
municipality under the powers conferred by this -

paragraph shall put the land in an efficient state

to be used and open it to the general public for the
purpose for which it was acquired within a reason-
able time after such exproprlatlon and shall main-

tain and keep the land in an efficient state of

repair and shall provide police protection therefor

Where land is acquired under this paragraph, the
cost of acquisition and maintenance thereof or any
part thereof may be levied against a defined area in
the municipality that in the opinion of the council
derives special benefit therefrom.
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Sec. 208 ﬂSS &) 7 MUNICIPAL Chap. 302 225

(¢) Where land is acquired under this paragraph for park
purposes and there is no board of park management,

~ the council may appoint such number of persons quali-
fied to hold office as a member of council as it considers

appropriate to act on its behalf as a board of manage- .
ment for any undertaking under this paragraph.
R.S.0. 1970, c. 284, s. 352, par. 68; 1980, c. 36, s. 2 (2).

outside the municipality, dedicated as a public. park for the dedicated

I 52 -For acceptmg and taking charge of land, W1th1n or f&c?ieptmg I
use of the 1nhab1tants of the municipality.

"Joint
53. For entering into agreement with one or more munici- acquisition

and main-
~ palities for the purpose of, and main-

public parks
i. acquiring land for and establishing and laying out
a public park within the municipality or within
any other municipality, and

ii. maintaining or operating a public park within the
municipality or within any other municipality.

54. For establishing, laying out and malntalmng b1cyc1e 31%019
paths and for regulating the use thereof and for acquiring
land for such purposes -and for entering into agreements
with other municipalities, including a regional, - district or
metropolitan municipality, or with the Crown in right of
Ontario or the Crown in right of Canada, or with any person
or any other body for the use of land for such purposes.

(a) The power to acquire land under this paragraph
does not include the power to enter on and expro-
priate land. 1978, c. 32, s. 16 (2), part.

55. For acquiring, establishing, laying out and improving I%gﬁ;gg?éts

land, buildings and structures where vehicles may be
parked, and for erecting buildings or structures for or in
connection with the parking of vehicles in, on or under any
land vested for any purpose in a municipality, and for
leasing. such land, buildings or structures, and for regulating,
supervising and governing the parking of wvehicles therein
or thereon. .

(¢) A by-law under this paragraph may define vehicle Definition
for the purposes of the by-law.

() Land acquired or established for ‘the parking of Apspllgcatlon gf ’
vehicles under this paragraph and buildings and par
structures acquired or erected under this para-
graph shall be deemed to be a highway for the
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exist and its undertaking, docunients, assets and
liabilities shall be assumed by the municipality.
R.S.0. 1970, c. 284, s. 352, par. 73; 1976, c. 69,
s. 9 (2, 3).

Special Undertakings

- Special Kings 57. For _acquiring, erecting, altering, mainte_xipi-ng, operat_ing
or managing or granting aid for the acquisition, erection,
alteration, maintenance, operation or management of monu-
ments, memorial windows, tablets, parks, recreational areas,
playgrounds athletic fields, zoological or other gardens;
natural history collections, observatories or works of art,
or other places of vrecreation and amusemént, . arenas,
auditoriums, health or comimunity recreation centres, stadia,
museums, including public historical museums and similar
buildings, within or outside the municipality that may or may not
be in commemoration of the persons or any class thereof who
served during any war in the armed forces of Her-Majesty or Her
Majesty’s allies or in the auxiliary or ancillary services of such
forces or in the merchant marine or any Corﬁs of (Civilian) Cana-
dian Fire Fighters for service in the United Kingdom.

(@) The corporation may borrow money for any of
the purposes of this paragraph by the issue of
debentures and may levy therefor or for any of the
purposes of this paragraph on the rateable property
in the municipality or in defined areas thereof.

() The council may authorize the erection of any such
monument in any highway over which the corporatlon
has jurisdiction.

(c) Any such building may be established and equipped
as a home or clubhouse for such persons or any
class thereof or may be used for such purposes as
the council considers proper.

(d) The councils of two or more municipalities may

 enter into agreement for carrying out any of the

purposes of this paragraph in any one of such
municipalities.

() The council may appoint such number of persons who
are qualified to be elected as members of the council as it
deems appropriate to act on its behalf as a board of
management for any undertaking under-this paragraph.
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)

Where two or more municipalities have provided in an
agreement under clause (d) for a board of management to
act on their behalf, they may provide for the number of
members that may be appointed to the board by each of
the municipalities, but each member of the board shall
be a person who is qualified to be elected as a member of

- the council of one of the municipalitiés.

(g)

(k)

()

231

The council may prescribe fees for admittance to-

or for the use of any undertaking under this
paragraph.

A board of management appointed under this

paragraph for an arena or community recreation centre

shall have the power to let from year to year or for any
time not exceeding ten years the right to sell refresh-
‘ments within the arena or community recreation centre
under such terms and conditions as the board may pre-
scribe.

Members of a board of management appointed under
this paragraph shall hold office at the pleasure of the
council that appointed them and unless sooner removed
shall hold office until the expiration of the term of the
council that appointed them and until their successors
are appointed and are eligible for reappointment.

‘Where a member of a board of management appointed
under this paragraph has been removed from office
before the expiration of his term, the. council may
appoint another eligible person for the unexpired portion
of his term. R.S.0. 1970, c. 284, s. 352, par. 74; 1972,
.€.1,s.1; 1976, c. 69, s. 9(5); 1978, c. 32, 5. 16 (3); 1979,
c. 63, s. 6 (2); 1979, c. 101, s. 5.

58. For entering into any agreement with Her Majesty
in right of Ontario respecting regional economic development regional

Agreements
respecting

conomic

and, 'su,bject to the approval of the Minister, any ancillary gevelopment
or subsidiary agreements- with any person required as a
result of entering into such an agreement with Her Majesty.
1974, c. 3,s. 2. '

59. Without limiting the generality of section 193, and
in -addition to the powers set out therein, -for acquiring
by, purchase or lease real property for the purpose of Peasing to

Power to

acquire real

property for
urpose of

octor or

leasing such property to a legally qualified medical or $ostss:
dental practitioner on such terms and conditions as the

council

may determine, and such property may be so

leased for residential, clinical or office purposes or a
combination thereof. :
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MUNICIPAL ACT

R.S.0. 1990, c. M.45

Amended 1991, Vol. 2, ¢. 11, 5. 5; in force January 1, 1991
Amended 1991, Vol. 2, c. 15, ss. 1 to 6; in force June 27, 1991
e Amended 1991, Vol. 2, . 54, 5. 9; in force December 19, 1991
. . Amended 1992, c. 15, ss. [ to 19; in force June 25, 1992, except ss. 18
and 19 in force January 1, 1992, and ss. 2(2)(b), 3(3), (4) and 8(1)
' proclaimed in force January 1, 1993
Amended 1992, c. 17, 5. 5; deemed in force December 1, 1989
'Amcnded 1992, c. 23, s. 40; proclaimed in force July 1, 1993
Amended 1992, c. 32, s. 22; proclaimed in force April 3, 1995
Amended 1993, ¢. 11, ss. 44 and 45; in force July 29, 1993
Amended 1993, . 20, ss. 1 to 4; in force October 26, 1993
~ Amended 1993, c. 23, 5. 68, in force November 15, 1993
Amended 1993, c. 26, ss. 46 to 48; proclaimed in force January 31, 1994
Amended 1993, c. 27, Sah.; deemed in force December 31, 1991
Amended 1994, c. 2, ss. 50 and 51; proclaimed in force July 14, 1994
Amended 1994, c. 7; in force June 23, 1994
Amended 1994, ¢. 10, s. 21(1} and (2); proclaimed
' in force November 30, 1994
Amended 1994, c. 17, s. 49(1) to (3); in force December I, 1995
Amended 1994, c. 23, ss. 51 to 60; ss. 51 to 55 and 59 proclaimed in force
January 1, 1995; ss. 56, 57 and 60 proclaimed in force March 28, 1995; s. 58 to
come inta force on proclamation '
_ Amended 1994, c. 25, s. 82; in force April 1, 1995
Amended 1994, ¢. 27, ss. 109, 123(1) to (12); ss. 109 and 123(1) to (10} in
force January 1, 1995; s, 123(11) and (12) in force December 9, 1594
Amended 1994, c. 37, ss. 1 to 5; in force December 9, 1994
Amended 1996, c. 1, Sch. M, ss. 1 to 24; in force January 30, 1996
Amended 1996, c. 4, s, 54, proclaimed in force May 22, 1996
Amended 1996, c. 32, ss. 2 to 58; 5. 58 deemed in force December 1, 1996; ss.
16 to 21, 24 to 42, 49(1) to (4), (6} to (9), 50 to 51 and 53 proclaimed in force
March 6, 1997; remainder in force on. Royal Assent December 19, 1996

1. (1) Definitions.—In this Act,
“arbitration” means an arbitration under this Ace; (“arbitrage”)

‘assessment commissioner”, in relation to a municipality, means the assessment commis-
sioner appointed under the Assessment Act for the assessment region in which the
municipality is situate; (“commissaire & I'évaluation™)




pART VII—GENERAL PROVISIONS APPLICABLE S.104

102. General power.—Every council may pass such by-laws and make such regula-
tions for the health, safety, morality and welfare of the inhabitants of the municipality in
matters not specifically provided for by this Act and for governing the conduct of its meni-
bers as may be deemed expedient and are not contrary to law, 1994, c. 23, 5. 54.

102.1 (1) Delegation of administrative functions.—The council of a municipality
may, by by-law, delegate to a committee of council or to a employee of the municipality
any powers, duties or functions that are administrative in nature.

(2) Conditions.—The council may, in the by-law, impose conditions on the exercise
ar performance of the delegated powers, duties and functions.

(3) Non-administrative matters.—Subsection (1) does not authorize the delegation
of powers, duties, or functions that are legislative or otherwise non-administrative in
nature, such as the poiver to pass by-laws, adopt estimates, levy, canocel, reduce or refund
taxes, or appoint persons to and remove them from offices created by statute.

(4) Definition.—In this section,

“municipality” includes a re'gionai, metropolitan or district municipality and the County of
Oxford. 1996, c. 32, 5. 14,

103. (1) English and Frencﬁ by-laws and resolutions.—Every council may pass its
by-laws and resolutions in English or in bath English 4nd French.

{2) Official plans.-—Bvery council may adopt an official plan that is in English or
that is in both English and French.

{3) Proceedings of council—Every council and every committee of council may
. conduct its proceedings in English or French or in both English and French.

(4) Minutes.—Despite subsection (3), the minutes of the proceedings of council and
all committees of council shall be kept in English or, where so authorized by a by-law of
the council, in both English and French.

(5) Conduct of affairs, etc., of municipality.——Unless otherwise directed by a by-
law of the council, the officers and employees of a municipality may conduct the business
and affairs of the municipality in such language, including a language other than English
or French, as may be reasonable in the circumstances.

(6) Proviso.—Nothing in this section,

(a) affects an obligation imposed by or under any Act to make, keep, use, file, reg-
ister or submit any form, book, document or other paper of any kind in the lan-
guage or languages specified by or under the Act;

{(b) affects any requirement at law to give reasonable notice.

(7) Translations.—Where any form, book, document or other paper of any kind is
Submitteq by a municipality to a ministry of the Government of Ontario in French, the
Municipality shall, at the request of the minister of the ministry to which the form, book,
?;Climent or other paper was submitted, supply the minister with an English translation

Creof, 1982, c. 50,s. 7. :

104. (1) Municipal Code.—Where the council of any municipality passes a compre- '

49
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Heritage Capital Corporation Appellant
V.

The Equitable Trust Company

(now continued as Equitable Bank),
Lougheed Block Inc., Neil John Richardson,
Hugh Daryl Richardson,

Heritage Property Corporation,

604 1st Street S.W. Inc. and

Krayzel Corp. Respondents

INDEXED AS: HERITAGE CAPITAL CORP. v.
EqQuiTaBLE TrusT Co.

2016 SCC 19
File No.: 36301.
2016: January 22; 2016: May 6.

Present: McLachlin C.J. and Abella, Cromwell,
Moldaver, Karakatsanis, Wagner, Gascon, Coté and
Brown JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Property — Real property — Sale — Right to incen-
tive payments arising under Incentive Agreement regis-
tered by caveat on title to land — City adopting by-law
designating building as municipal historical resource un-
der Historical Resources Act — City entering into agree-
ment with building owner providing for yearly payments
over 15 years to compensate for decrease in economic
value due to designation and for cost of rehabilitation
work, and imposing restrictions on use of building —
Agreement registered by caveat on title to land — Build-
ing sold in judicial sale — Whether incentive payments
constitute positive covenant running with land either by
virtue of Historical Resources Act or by virtue of agree-
ment between City and building owner — Whether incen-
tive payments sold as asset in judicial sale — Historical
Resources Act, R.S.A. 2000, c. H-9, s. 29.

Heritage Capital Corporation Appelante
c.

L’Equitable, Compagnie de fiducie (prorogée
depuis sous le nom de Banque Equitable),
Lougheed Block Inc., Neil John Richardson,
Hugh Daryl Richardson,

Heritage Property Corporation,

604 1st Street S.W. Inc. et

Krayzel Corp. Intimés

REPERTORIE : HERITAGE CAPITAL CORP. c.
EQUITABLE, CIE DE FIDUCIE

2016 CSC 19
Ne° du greffe : 36301.
2016 : 22 janvier; 2016 : 6 mai.

Présents : La juge en chef McLachlin et les juges Abella,
Cromwell, Moldaver, Karakatsanis, Wagner, Gascon,
Coté et Brown.

EN APPEL DE LA COUR D’APPEL DE I’ ALBERTA

Biens — Biens réels — Vente — Droit a des paiements
incitatifs découlant d’un contrat incitatif enregistré par
voie de caveat sur le titre du bien-fonds — Adoption
par la Ville d’un arrété désignant un édifice ressource
historique municipale en application de la Historical
Resources Act — Conclusion par la Ville avec le pro-
priétaire de I’édifice d’un contrat qui prévoit le verse-
ment sur une période de 15 ans de paiements annuels
visant a indemniser le propriétaire pour la diminution de
la valeur économique de I’édifice en raison de sa dési-
gnation et pour les frais des travaux de restauration, et
qui impose certaines restrictions quant a [’ utilisation de
I’édifice — Contrat enregistré par voie de caveat sur le
titre du bien-fonds — Edifice vendu lors d’une vente sous
contrdle de justice — Les paiements incitatifs consti-
tuent-ils un engagement positif qui se rattache au bien-
fonds soit par ’effet de la Historical Resources Act, soit
en vertu du contrat entre la Ville et le propriétaire de
I’édifice? — Les paiements incitatifs faisaient-ils partie
des éléments d’actif vendus lors de la vente sous controle
de justice? — Historical Resources Act, R.S.A. 2000,
c. H-9, art. 29.
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Personal property security — City entering into
agreement with building owner providing for incentive
payments to compensate for decrease in economic value
due to historic resource designation and for cost of re-
habilitation work — Building owner assigning right to
incentive payments to two successive lenders as security
for loans — Building sold in judicial sale — First lender
assigning interest in payments to purchaser after closing
of sale — Whether priority of interests in payments gov-
erned by Personal Property Security Act, R.S.A. 2000,
c. P-7.

Lougheed Block Inc. (“Lougheed”) was the owner of
the Lougheed Building, located in downtown Calgary,
when it was designated a “Municipal Historical Resource”
under the Historical Resources Act (“HRA”) in 2004. In
order to compensate Lougheed for any decrease in eco-
nomic value due to the designation and for expenses in-
curred in carrying out rehabilitation work to the building,
the City of Calgary agreed to pay Lougheed $3.4 million
in 15 annual installments (“Incentive Payments”). The
agreement (“Incentive Agreement”) between Lougheed
and the City, which also imposed certain restrictions on
the owner of the building in respect of its use, was regis-
tered by caveat on title to the land.

In November 2006, Lougheed borrowed money from
Equitable Trust. The loan was secured by, among other
things, the assignment of the Incentive Agreement. In
May 2007, Lougheed obtained additional financing from
Heritage Capital Corporation and also assigned to it, as se-
curity for the loan, its right to the Incentive Payments. In
May 2009, Lougheed defaulted on Equitable Trust’s loan.
The latter then commenced an action to enforce some of
its security. As a consequence, the Lougheed Building was
advertised for judicial sale. The parent company of 604
Ist Street S.W. Inc. (“604”) presented an offer (“604 Of-
fer””), which was accepted in July 2010.

Shortly before the sale’s closing date, Lougheed ap-
plied to a master of the Court of Queen’s Bench for a
declaration that the Incentive Payments were not an in-
terest in land and were not included in the assets being
sold to 604 in the judicial sale. The master issued the re-
quested declaration. On appeal by 604, a chambers judge
of the same court upheld the master’s declaration, finding

Siiretés mobilieres — Conclusion par la Ville avec
le propriétaire d’un édifice d’un contrat qui prévoit le
versement de paiements incitatifs visant a indemniser le
propriétaire pour la diminution de la valeur économique
de I’édifice en raison de sa désignation comme ressource
historique et pour les frais des travaux de restauration
— Cession par le propriétaire de I’édifice a deux pré-
teurs successifs du droit aux paiements incitatifs en guise
de garantie des préts — Edifice vendu lors d’une vente
sous controle de justice — Cession par le premier pré-
teur d’un intérét sur les paiements a ’acheteur apres la
cloture de la vente — L’ordre de priorité quant aux paie-
ments est-il régi par la Personal Property Security Act,
R.S.A. 2000, c. P-7?

Lougheed Block Inc. (« Lougheed ») était le proprié-
taire de 1’édifice appelé « Lougheed Building » (I« Edi-
fice »), situé au centre-ville de Calgary, au moment ou
celui-ci a été désigné « ressource historique municipale »
en vertu de la Historical Resources Act (« HRA ») en
2004. Afin d’indemniser Lougheed pour toute diminu-
tion de la valeur économique de 1'Edifice en raison de
sa désignation et pour des dépenses engagées afin de
réaliser les travaux de restauration de 1’Edifice, la Ville
de Calgary (la « Ville ») a accepté de payer a Lougheed
la somme de 3,4 M$ répartie en 15 versements annuels
(« Paiements incitatifs »). Le contrat (« Contrat incita-
tif ») intervenu entre Lougheed et la Ville, qui imposait
également au propriétaire de I’Edifice certaines restric-
tions quant a 1’utilisation de celui-ci, a été enregistré par
voie de caveat sur le titre du bien-fonds.

En novembre 2006, Lougheed a emprunté des fonds a
L Equitable, Compagnie de fiducie (« Equitable »). Le prét
a ét€ garanti notamment par la cession du Contrat incitatif.
En mai 2007, Lougheed a obtenu du financement addi-
tionnel d’Heritage Capital Corporation et lui a cédé a elle
aussi, en guise de garantie du prét, son droit aux Paiements
incitatifs. Lougheed a fait défaut de rembourser le prét
consenti par Equitable en mai 2009. Cette derniére a alors
intent€ une action visant I’exécution d’une partie de sa ga-
rantie. Par suite de cette action, 1’Edifice a été€ mis en vente
sous controle de justice. La société mere de 604 1st Street
S.W. Inc. (« 604 ») a présenté une offre (I’« Offre de
604 ») qui a été acceptée en juillet 2010.

Peu avant la date de cloture de la vente, Lougheed
a demandé a un protonotaire de la Cour du Banc de la
Reine de rendre une décision déclarant que les Paiements
incitatifs ne constituaient pas un intérét foncier et ne fai-
saient pas partie des éléments d’actif vendus a 604 lors
de la vente sous contrdle de justice. Le protonotaire a
rendu la décision déclaratoire demandée. 604 a interjeté
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that s. 29(3) of the HRA did not operate such that the
Incentive Payments could run with the land as a posi-
tive covenant. On further appeal by 604, the majority of
the Court of Appeal allowed the appeal, holding that the
HRA creates sui generis covenants that displace the com-
mon law rule that positive covenants do not run with the
land.

Held: The appeal should be allowed.

Correctness is the appropriate standard for reviewing
the chambers judge’s interpretation of the common law,
as well as of the HRA given that statutory interpretation is
a question of law. The palpable and overriding error stan-
dard applies to the chambers judge’s interpretation of the
Incentive Agreement and the 604 Offer, since contractual
interpretation is a question of mixed fact and law.

Section 29 of the HRA does not completely displace
the common law rule that positive covenants do not run
with the land. Rather, s. 29 limits the positive covenants
that may run with the land to those that are in favour of
the person or organizations listed at s. 29(1), namely: the
Minister; the council of the municipality in which the land
is located; the Alberta Historical Resources Foundation;
or an historical organization that is approved by the Min-
ister. It does not permit positive covenants in favour of an
entity not listed in s. 29(1) to run with the land. An appli-
cation of the relevant principles of statutory interpretation
leads to the conclusion that the exception to the common
law rule provided for in s. 29 of the HRA should be lim-
ited by the precise language of the provision and the un-
derlying purpose of the HRA. Had the legislature intended
to completely displace the common law rules regarding
positive covenants and create sui generis covenants and
conditions that are enforceable by both the City and the
landowner, it would have said so expressly. Section 29 is
intended to permit governments and public interest bodies
that have no interest in the land or building to enforce cov-
enants and conditions that are in their favour. The cham-
bers judge properly interpreted the HRA.

In the case at bar, the right to the Incentive Pay-
ments did not become an interest that runs with the land
by virtue of the HRA. Although the City falls under the

appel et un juge en cabinet du méme tribunal a confirmé
la décision déclaratoire du protonotaire, estimant que le
par. 29(3) de la HRA n’avait pas pour effet de permettre
le rattachement des Paiements incitatifs au bien-fonds en
tant qu’engagement positif. Au terme d’un appel formé
subséquemment par 604, les juges majoritaires de la
Cour d’appel ont accueilli 1’appel, statuant que la HRA
crée des engagements sui generis qui écartent la regle de
common law selon laquelle des engagements positifs ne
se rattachent pas au bien-fonds.

Arrét : Le pourvoi est accueilli.

La décision correcte est la norme applicable pour exa-
miner I’interprétation par le juge en cabinet de la common
law, ainsi que de la HRA étant donné que I’interprétation
d’une loi est une question de droit. C’est la norme de
I’erreur manifeste et déterminante qui s’applique a 1’in-
terprétation par le juge en cabinet du Contrat incitatif et
de I’Oftre de 604, car I'interprétation contractuelle est une
question mixte de fait et de droit.

Larticle 29 de la HRA n’écarte pas complétement la
regle de common law selon laquelle des engagements po-
sitifs ne se rattachent pas au bien-fonds. L’article 29 limite
plutdt les engagements positifs susceptibles de rattache-
ment au bien-fonds aux seuls engagements de cette nature
énoncés en faveur de la personne ou des organisations
mentionnées au par. 29(1), a savoir : le ministre, le conseil
de la municipalité dans laquelle se trouve le bien-fonds,
I’ Alberta Historical Resources Foundation ou encore une
organisation de conservation du patrimoine agréée par le
ministre. Il n’autorise pas le rattachement au bien-fonds
d’engagements positifs énoncés en faveur d’une entité
qui n’est pas énumérée au par. 29(1). L’application des
principes d’interprétation des lois pertinents mene a la
conclusion que la portée de 1’exception établie a I’art. 29
de la HRA a I’égard de la regle de common law doit étre
limitée par le langage expres utilisé dans la disposition et
par 1’objet qui sous-tend la HRA. Si le 1égislateur avait
voulu écarter completement les régles de common law
relatives aux engagements positifs et créer des conditions
et engagements sui generis dont I’exécution peut étre de-
mandée tant par la Ville que par le propriétaire foncier, il
I’aurait dit en termes expres. L’article 29 vise a permettre
aux gouvernements ou entités a caractere public qui ne
posseédent aucun intérét dans le bien-fonds ou I’immeuble
concerné de demander I’exécution des conditions et enga-
gements énoncés en leur faveur. Le juge en cabinet a bien
interprété la HRA.

Dans la présente affaire, le droit aux Paiements inci-
tatifs n’est pas devenu un intérét rattaché au bien-fonds
par ’effet de la HRA. Bien que la Ville fasse partie des
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organizations listed in s. 29(1), the covenant to pay the
Incentive Payments is not in its favour. Therefore, the
Incentive Payments do not run with the land under the
HRA. Furthermore, the Incentive Agreement itself does
not reveal an intention that the Incentive Payments would
run with the land. Nothing in the Incentive Agreement
indicates that the parties to the agreement intended the
payments to go to a future owner; rather, a reasonable
interpretation of the agreement is that all the Incentive
Payments were intended to go to Lougheed. Therefore,
even if the common law rule could be circumvented in
the case at bar, 604’s claim to the payments would still
fail. There is no basis on which to disturb the chambers
judge’s findings with respect to the contractual interpre-
tation of the Incentive Agreement.

The Incentive Payments were not sold in the judicial
sale of the Lougheed Building to 604. The chambers
judge’s conclusion to that effect is well supported by the
evidence, and he did not make a palpable and overriding
error in his interpretation of the 604 Offer. There was no
indication, express or otherwise, in any of the documents
related to the sale that the court intended to sell, or 604
intended to buy, the Incentive Payments.

The Incentive Payments were assigned as security
and the order of priorities is therefore governed by the
Personal Property Security Act (“PPSA”). As set out in
s. 3(1)(a), the PPSA applies to every transaction that in
substance creates a security interest, without regard to its
form and without regard to the person who has title to the
collateral. The Incentive Payments are a chose in action,
as the right to the payments is merely contractual and is
not an interest that runs with the land or that is ancillary
to the real property. Therefore, any interests in the pay-
ments are not exempt from the PPSA. If the parties dis-
agree about the order of priorities under the PPSA, this
issue alone should be remitted to a master to be decided.
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organisations mentionnées au par. 29(1), I’engagement
de verser les Paiements incitatifs n’a pas été souscrit en
sa faveur. Par conséquent, les Paiements incitatifs ne se
rattachent pas au bien-fonds au sens de la HRA. De plus,
aucune intention de rattacher les Paiements incitatifs
au bien-fonds ne ressort du Contrat incitatif lui-méme.
Le Contrat incitatif ne confirme d’aucune maniére que
les parties a ce contrat entendaient que les paiements
puissent étre vers€s a un futur propriétaire. Au contraire,
une facon raisonnable d’interpréter le contrat consiste
plutot a considérer que tous les Paiements incitatifs
étaient censés étre versés a Lougheed. Par conséquent,
méme s’il était possible d’éviter I’application de la reégle
de common law en I’espece, la demande de 604 visant
les paiements devrait néanmoins étre rejetée. Il n’y a au-
cune raison de modifier les conclusions du juge en ca-
binet relativement a I’interprétation du Contrat incitatif.

Les Paiements incitatifs n’ont pas été inclus dans
la vente sous contrdle de justice de I'Edifice a 604. La
conclusion du juge en cabinet a ce sujet est amplement
étay€e par la preuve et il n’a commis aucune erreur mani-
feste et déterminante dans son interprétation de 1’Offre de
604. Aucun des documents relatifs a la vente n’indique,
expressément ou autrement, que les Paiements incitatifs
font partie de la vente, ou que 604 entendait les acheter.

Les Paiements incitatifs ont été cédés a titre de garantie
et I’ordre de priorité est en conséquence régi par la Perso-
nal Property Security Act (« PPSA »). Comme I’indique
I’al. 3(1)(a), la PPSA s’ applique a toute opération qui crée
essentiellement une stireté, indépendamment de sa forme
et de I’identité de la personne qui possede le titre relatif
au bien grevé. Les Paiements incitatifs sont une chose non
possessoire, car le droit aux paiements a simplement un
caractere contractuel et n’est pas un intérét rattaché au
bien-fonds ou accessoire a I’immeuble. En conséquence,
aucune cession relative a ces paiements n’échappe a 1’ap-
plication de la PPSA. Si les parties ne s’entendent pas sur
I’ordre de priorité régi par la PPSA, cette seule question
devrait étre renvoyé€e a un protonotaire pour décision.
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No one appeared for the respondent The
Equitable Trust Company.

Toby D. Schultz, for the respondents the Lougheed
Block Inc., Neil John Richardson, Hugh Daryl
Richardson and the Heritage Property Corporation.

Derrick S. Pagenkopf and Peter Morrison, for
the respondent 604 1st Street S.W. Inc.

No one appeared for the respondent Krayzel
Corp.

The judgment of the Court was delivered by

GASCON AND COTE JJ. —

1. Overview

[1] At the centre of this appeal is the Lougheed
Building in downtown Calgary, which was des-
ignated a “Municipal Historic Resource” under
the Historical Resources Act, R.S.A. 2000, c. H-9
(“HRA”). The owner at the time of the designation,
Lougheed Block Inc. (“LBI”), agreed to rehabilitate
the building and adhere to certain restrictions on its
use in exchange for 15 yearly payments (“Incen-
tive Payments”) from the City of Calgary (“City”)
totalling $3.4 million. The purpose of the Incentive
Payments, owed under the “Lougheed Building
Rehabilitation Incentive Agreement” (“Incentive
Agreement”), was to compensate LBI for the resto-
ration and for any decrease in economic value due
to the historic resource designation. That agreement
was registered by caveat on title to the land pursuant
to the HRA.

[2] This appeal involves a dispute between one
of LBI’s creditors, Heritage Capital Corporation
(“Heritage”), and the present owner of the Lougheed
Building, 604 1st Street S.W. Inc. (“604”), both of
which claim a right to the Incentive Payments. At is-
sue is whether the Incentive Payments constitute a
positive covenant running with the land by virtue of

Personne n’a comparu pour I’intimée L’Equitable,
Compagnie de fiducie.

Toby D. Schultz, pour les intimés Lougheed
Block Inc., Neil John Richardson, Hugh Daryl
Richardson et Heritage Property Corporation.

Derrick S. Pagenkopf et Peter Morrison, pour
I’intimée 604 1st Street S.W. Inc.

Personne n’a comparu pour I’intimée Krayzel
Corp.

Version francaise du jugement de la Cour rendu
par

LES JUGES GASCON ET COTE —

I. Apercu

[1] L’édifice appelé « Lougheed Building »
(I’« Edifice »), situé au centre-ville de Calgary, est
au cceur du présent pourvoi. Il a été désigné [TRA-
DUCTION] « ressource historique municipale » en
application de la Historical Resources Act, R.S.A.
2000, c. H-9 (« HRA »). Le propriétaire au moment
de la désignation, Lougheed Block Inc. (« LBI »),
a accepté de le restaurer et de respecter certaines
restrictions quant a son utilisation moyennant
15 paiements annuels (« Paiements incitatifs ») tota-
lisant 3,4 millions de dollars par la Ville de Calgary
(« Ville »). Les Paiements incitatifs, dus aux termes
du « Lougheed Building Rehabilitation Incentive
Agreement » (« Contrat incitatif »), visaient a in-
demniser LBI pour les frais de restauration et pour
toute diminution de la valeur économique de 1’Edi-
fice en raison de sa désignation comme ressource
historique. Ce contrat a été enregistré par voie de
caveat (mise en garde) sur le titre du bien-fonds
conformément a la HRA.

[2] Le présent pourvoi porte sur un différend entre
I’'une des créancieres de LBI, Heritage Capital Cor-
poration (« Heritage »), et la propriétaire actuelle
de l’Ediﬁce, 604 1st Street S.W. Inc. (« 604 »), qui
prétendent toutes deux avoir droit aux Paiements in-
citatifs. Il s’agit de décider si ces paiements consti-
tuent un engagement positif (engagement de faire) se
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the HRA, whether they were sold in the judicial sale
of the Lougheed Building, and what the present-day
effect is of a number of agreements assigning an in-
terest in the Incentive Payments.

[3] The master in chambers and the chambers
judge both found that the Incentive Payments did
not run with the land by operation of the HRA and
that they had not been sold to 604 in the judicial
sale. They declined to decide the issue of priority.
The majority of the Court of Appeal disagreed, find-
ing that the HRA creates sui generis covenants that
displace the common law rule that positive cov-
enants do not run with the land. They accordingly
held that the Incentive Payments ran with the land.
O’Brien J.A., dissenting, would have adopted the
chambers judge’s interpretation of the HRA.

[4] We would allow the appeal. Even though, at
s. 29(3), the HRA provides that a condition or cov-
enant relating to the preservation or restoration of
any land or building that is registered on title un-
der s. 29(2) runs with the land and can be enforced
whether it is positive or negative, we conclude that
the only covenants that run with the land under the
HRA are those that are in favour of the person or or-
ganizations listed in s. 29(1). In the instant case, al-
though the City falls under the listed organizations,
the covenant to pay the Incentive Payments is not
in its favour. Therefore, the Incentive Payments do
not run with the land under the HRA. In any event,
the Incentive Agreement between LBI and the City
shows no intention for the Incentive Payments to run
with the land.

[5] We further conclude that the Incentive Pay-
ments were not sold in the judicial sale of the
Lougheed Building. There was no indication, express
or otherwise, in any of the documents related to the
sale that the court intended to sell, or 604 intended

rattachant au bien-fonds par application de la HRA,
s’ils ont été inclus dans la vente sous contrdle de jus-
tice de I’Edifice et quel est I’effet actuel d’un certain
nombre de contrats de cession d’un intérét sur les
Paiements incitatifs.

[3] Le protonotaire en chambre et le juge en cabi-
net ont tous deux conclu que les Paiements incita-
tifs ne se rattachaient pas au bien-fonds par I’effet
de la HRA et qu’ils n’ont pas été vendus a 604 lors
de la vente sous contrdle de justice. Le protonotaire
et le juge ont refusé de statuer sur la question de la
priorité. Les juges majoritaires de la Cour d’appel
n’ont pas souscrit a ces conclusions, estimant que la
HRA crée des engagements sui generis qui écartent
la regle de common law selon laquelle des engage-
ments positifs ne se rattachent pas au bien-fonds. Ils
ont en conséquence jugé que les Paiements incitatifs
se rattachaient au bien-fonds. Le juge O’Brien, dis-
sident, aurait fait sienne 1’interprétation qu’a adoptée
le juge en cabinet de la HRA.

[4] Nous sommes d’avis d’accueillir le pourvoi.
Méme si le par. 29(3) de la HRA prévoit qu’une
condition ou un engagement lié a la préservation ou
a la restauration d’un bien-fonds ou d’un immeuble
et enregistré sur le titre en application du par. 29(2)
se rattache au bien-fonds et est susceptible d’exécu-
tion, que cette condition ou cet engagement soit de
nature positive ou négative, nous concluons que les
seuls engagements se rattachant au bien-fonds qui
sont visés par la HRA sont ceux énoncés en faveur
de la personne ou des organisations mentionnées au
par. 29(1). En I’espece, bien que la Ville fasse par-
tie des organisations mentionnées, I’engagement de
verser les Paiements incitatifs n’a pas été souscrit en
sa faveur. Par conséquent, les Paiements incitatifs ne
se rattachent pas au bien-fonds au sens de la HRA.
Par ailleurs, le Contrat incitatif intervenu entre LBI
et la Ville n’indique d’aucune facon que celles-ci
avaient I’intention que les Paiements incitatifs se rat-
tachent au bien-fonds.

[5] Nous concluons aussi que les Paiements incita-
tifs n’ont pas été inclus dans la vente sous controle
de justice de I’Edifice. Aucun des documents rela-
tifs a la vente n’indique, expressément ou autrement,
que les Paiements incitatifs font partie de la vente,
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to buy, the Incentive Payments. Granting the pay-
ments to 604 as the current owner would create an
undeserved windfall and would have no commercial
rationale. Lastly, we find that the Incentive Payments
were assigned as security and that the order of pri-
orities is therefore governed by the Personal Prop-
erty Security Act, R.S.A. 2000, c. P-7 (“PPSA”). To
the extent that the parties disagree about the effect
of the PPSA, we would remit the matter to a master
in chambers for determination on the priority issue
alone.

II. Facts

[6] LBI acquired the Lougheed Building in 2003.
It owned the building at the time it was designated
a “Municipal Historic Resource” under s. 26 of the
HRA in a bylaw passed by the City in 2004. Fol-
lowing the designation, LBI and the City entered
into the Incentive Agreement in 2006. It provided
that LBI would carry out rehabilitation work on the
building and that, upon completion of the work,
the City would begin paying LBI $3.4 million in
Incentive Payments, in 15 annual instalments. The
purpose of the Incentive Payments was twofold: to
satisfy, pursuant to s. 28 of the HRA, all of LBI’s
rights to compensation from the City for the loss
of economic value sustained as a result of the pas-
sage of the designating bylaw and to compensate
LBI for expenses incurred in carrying out the re-
habilitation work. This work was required to repair
the building and restore it to its original appearance
of 1912. LBI completed the rehabilitation work in
2007 and started receiving the Incentive Payments
shortly thereafter.

[7] The Incentive Agreement also imposed certain
restrictions on the owner of the Lougheed Building,
namely:

8.4 The Building and Land shall be used for commer-
cial purposes and no other purpose until all Yearly
Installments have been paid pursuant to this Agree-
ment.

ou que 604 entendait les acheter. Accorder ces Paie-
ments a 604 en sa qualité de propriétaire actuelle lui
procurerait un avantage auquel elle n’a pas droit et
n’aurait aucune logique sur le plan commercial. En-
fin, nous estimons que les Paiements incitatifs ont
été cédés a titre de garantie et que 1’ordre de priorité
est en conséquence 1égi par la Personal Property Se-
curity Act, R.S.A. 2000, c. P-7 (« PPSA »). Dans la
mesure ou les parties ne s’entendent pas sur 1’effet
de la PPSA, nous sommes d’avis de renvoyer 1’af-
faire & un protonotaire en chambre a la seule fin de
trancher la question de la priorité.

II. Faits

[6] LBI a acquis I’Edifice en 2003. Elle en était
la propriétaire au moment ou il a été désigné « res-
source historique municipale » en vertu de 1’art. 26
de la HRA au moyen d’un arrété adopté par la Ville
en 2004. Apres la désignation, LBI et la Ville ont
conclu en 2006 le Contrat incitatif. Ce contrat pré-
voyait que LBI procéderait a des travaux de res-
tauration de I’immeuble et qu’une fois les travaux
achevés, la Ville commencerait a lui verser, au titre
des Paiements incitatifs, la somme de 3,4 M$ ré-
partie en 15 versements annuels. Ces paiements vi-
saient un double objectif : satisfaire, en conformité
avec I’art. 28 de la HRA, I’ensemble des droits de
LBI d’étre indemnisée par la Ville pour toute perte
de valeur économique résultant de 1’arrété municipal
de désignation et pour des dépenses engagées afin
de réaliser les travaux de restauration. Ces travaux
étaient nécessaires pour réparer I’Edifice et le res-
taurer afin de lui redonner 1’apparence qu’il avait
a Dorigine, en 1912. LBI a terminé les travaux de
restauration en 2007 et a commencé a recevoir les
Paiements incitatifs peu de temps apres.

[71 Le Contrat incitatif imposait également a la
propriétaire de I’Edifice certaines restrictions :

[TRADUCTION]

8.4 L’immeuble et le bien-fonds doivent étre utilisés
exclusivement a des fins commerciales jusqu’a ce
que tous les versements annuels aient €té effectués
conformément au présent contrat.
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8.5 The Owner shall use its best efforts to ensure that
performance space is maintained within that portion
of the Building that is currently referred to as the
Grand Theatre.

[8] As was stipulated in clause 8.3, the Incentive
Agreement was registered by caveat on title to the
land. The entire agreement was attached to the ca-
veat as a schedule.

[9] In November 2006, LBI borrowed money from
The Equitable Trust Company, since continued as
the Equitable Bank (“Equitable”). The loan was se-
cured by a mortgage, a general security agreement,
and assignments of a range of agreements, including
the Incentive Agreement (collectively the “Equitable
Assignment”). Equitable filed a financing statement
at the Personal Property Registry at that time. In
May 2007, LBI obtained additional financing from
Heritage, and also assigned its right to the Incen-
tive Payments to Heritage as security for the loan
(the “Heritage Assignment”). In May 2009, LBI de-
faulted on the Equitable loan, and in June 2009, Eq-
uitable commenced an action to enforce some of its
security. The Lougheed Building was advertised for
judicial sale in March 2010. In June 2010, 604’s par-
ent company presented an offer to buy the property
(the “604 Offer”), which was accepted in July 2010
by means of an “Order Confirming Sale” issued by
the Court of Queen’s Bench.

[10] Towards the end of August 2010, shortly be-
fore the sale’s closing date, LBI applied to a mas-
ter in chambers for a declaration that the Incentive
Payments were not an interest in land and were not
included in the assets being sold to 604. After hear-
ing the parties’ submissions, the master adjourned
the application without deciding the issue, on the
condition that the transaction would close as sched-
uled on September 1, 2010, without prejudice to
the parties’ rights on the issue of entitlement to the
Incentive Payments. After the closing, Equitable
executed a specific assignment of its interest in
the Incentive Agreement to 604 (the “604 Assign-
ment”). The Heritage Assignment was only regis-
tered at the Personal Property Registry in October
2010. There is no evidence on the record in this

8.5 La propriétaire doit mettre tout en ceuvre pour as-
surer la préservation de la salle de spectacle dans la
partie de I’immeuble appelée présentement Grand
Theatre.

[8] Comme le prévoyait la clause 8.3, le Contrat
incitatif a été enregistré par voie de caveat sur le
titre du bien-fonds. Le Contrat complet a été joint
en annexe au caveat.

[9] Ennovembre 2006, LBI a emprunté des fonds a
L’Equitable, Compagnie de fiducie, prorogée depuis
sous le nom de Banque Equitable (« Equitable »).
Le prét a été garanti par une hypothéque, un contrat
général de slreté et la cession de divers contrats, y
compris le Contrat incitatif (collectivement appelés
la « Cession en faveur d’Equitable »). Equitable a
alors déposé un état financier au bureau d’enregis-
trement des siiretés mobilieres. En mai 2007, LBI a
obtenu du financement additionnel d’Heritage et lui
a cédé son droit aux Paiements incitatifs en guise
de garantie du prét (la « Cession en faveur d’Heri-
tage »). LBI ayant fait défaut de rembourser le prét
consenti par Equitable en mai 2009, cette derniére a
intenté une action visant I’exécution d’une partie de
sa garantie en juin 2009. L 'Edifice a été mis en vente
sous contrdle de justice en mars 2010. En juin 2010,
la société mere de 604 a présenté une offre d’achat
('« Offre de 604 ») qui a été acceptée en juillet 2010
par le biais d’une [TRADUCTION] « Ordonnance de
confirmation de la vente » rendue par la Cour du
Banc de la Reine.

[10] Vers la fin d’aoit 2010, peu avant la date de
cloture de la vente, LBI a demandé a un protonotaire
en chambre de rendre une décision déclarant que les
Paiements incitatifs ne constituaient pas un intérét
foncier et ne faisaient pas partie des éléments d’ac-
tif vendus a 604. Apres avoir entendu les plaidoiries
des parties, le protonotaire a ajourné la séance sans
trancher la question litigieuse, a la condition que la
vente soit conclue comme prévu le 1 septembre
2010, sans préjudice aux droits des parties relative-
ment aux Paiements incitatifs. Apres la cloture de la
vente, Equitable a signé en faveur de 604 un contrat
de cession spécifique de son intérét dans le Contrat
incitatif (la « Cession en faveur de 604 »). La Ces-
sion en faveur d’Heritage a seulement été enregistrée
au bureau d’enregistrement des siiretés mobilieres
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Court that the 604 Assignment was registered at the
Personal Property Registry before the Heritage As-
signment.

[11] It is undisputed that 604, as the owner of the
Lougheed Building, is subject to the covenants in
favour of the City set out in clauses 8.4 and 8.5 of
the Incentive Agreement, which restrict the build-
ing’s use. In 604’s submission, as a result of the
registration of the entire Incentive Agreement on ti-
tle pursuant to s. 29 of the HRA, the Incentive Pay-
ments also constitute a positive covenant running
with the land to which 604 is entitled as the new
owner of the Lougheed Building. In the alterna-
tive, 604 submits that the Incentive Payments were
among the assets sold in the judicial sale.

[12] Heritage is supported by LBI in its argument
that the HRA does not allow the Incentive Payments
to run with the land, that the right to the Incentive
Payments is merely contractual and that the parties
to the Incentive Agreement never intended these
payments to run with the land. It also submits that
the Incentive Payments were not sold as an asset
in the judicial sale. Therefore, Heritage argues that
as a creditor to LBI, it was assigned the Incentive
Payments as security, and that it has priority with
respect to these payments because its security was
registered under the PPSA first.

III. Decisions Below

A. Alberta Court of Queen’s Bench, 2011 ABQOB
269, 512 A.R. 200

[13] Master Laycock granted the order sought by
LBI, declaring that the Incentive Payments were
not an interest in land. In his view, the scheme of
the HRA required the City to compensate the owner
of the property at the time the land or building was
designated a historic resource. He concluded that
the parties to the Incentive Agreement had intended

en octobre 2010. Il n’y a au dossier dont dispose
notre Cour aucun élément de preuve indiquant que
la Cession en faveur de 604 a été enregistrée au bu-
reau d’enregistrement des stiretés mobili¢res avant la
Cession en faveur d’Heritage.

[11] Personne ne conteste qu’a titre de proprié-
taire de 1'Edifice, 604 est assujettie aux engage-
ments stipulés en faveur de la Ville aux clauses 8.4
et 8.5 du Contrat incitatif restreignant 1’ utilisation
qui peut &tre faite de I'immeuble. 604 prétend que,
par suite de I’enregistrement du Contrat incitatif
complet sur le titre conformément a I’art. 29 de la
HRA, les Paiements incitatifs constituent eux aussi
un engagement positif qui se rattache au bien-fonds
et au bénéfice duquel a droit 604 en qualité de nou-
velle propriétaire de 1’Edifice. Subsidiairement, 604
soutient que les Paiements incitatifs faisaient partie
des éléments d’actif visés par la vente sous contrdle
de justice.

[12] Heritage prétend, avec I’appui de LBI, que
la HRA ne permet pas le rattachement des Paie-
ments incitatifs au bien-fonds, que le droit a ces
paiements est simplement de nature contractuelle et
que I’intention des parties au Contrat incitatif n’a
jamais été que ces paiements soient rattachés au
bien-fonds. Toujours selon Heritage, les Paiements
incitatifs ne faisaient pas partie des éléments d’actif
vendus lors de la vente sous controle de justice. En
conséquence, elle fait valoir qu’en qualité de créan-
ciere de LBI, ces paiements lui ont été cédés a titre
de garantie et qu’elle a priorité a leur égard étant
donné que c’est sa slreté qui a été enregistrée la
premiére en vertu de la PPSA.

III. Décisions des juridictions inférieures

A. Cour du Banc de la Reine de I’Alberta, 2011
ABQB 269, 512 A.R. 200

[13] Le protonotaire Laycock a rendu I’ordon-
nance demandée par LBI et déclaré que les Paie-
ments incitatifs ne constituaient pas un intérét
foncier. A son avis, suivant le régime établi par la
HRA, 1a Ville était tenue d’indemniser la propriétaire
des lieux au moment ou le bien-fonds ou I’immeuble
ont été désignés ressource historique. Il a conclu que
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the Incentive Payments to be a purely contractual
benefit that was to be bestowed on LBI. He further
declared that the Incentive Payments had not been
sold to 604 as an asset in the judicial sale. He found
that neither Equitable’s statement of claim nor the
order for sale of the Lougheed Building nor the ju-
dicial sale listing indicated that the court intended
to include the payments in the judicial sale.

[14] The master further noted that there was no
mention of the Incentive Payments in the 604 Offer
or in the court’s acceptance of the offer. Equitable’s
statement of claim referred to its general security
agreement, which included personal property “lo-
cated at or used in connection with the property”,
but he was of the view that the Incentive Payments
did not fall within that description of the property.
With respect to the 604 Assignment, which had been
executed after the sale of the Lougheed Building,
the master held that because the Incentive Payments
were only collateral for the debt and the debt had not
been transferred, the transfer of the interest in the In-
centive Payments was ineffective.

B. Alberta Court of Queen’s Bench, 2013 ABQOB
209, 550 A.R. 337

[15] The chambers judge, Jeffrey J., dismissed
604’s appeal of the master’s order, declaring that
LBI had been entitled to receive the Incentive Pay-
ments as at August 30, 2010. He found that s. 29(3)
of the HRA did not operate such that the Incentive
Payments could run with the land as a positive cov-
enant, given that only covenants in favour of the
City can run with the land under that provision. Jef-
frey J. agreed with the master’s conclusion that the
scheme of the HRA is to require the City to compen-
sate the owner of property at the time of a designa-
tion under s. 26. In his view, the conclusion that the
City’s covenant to pay did not run with the land was
consistent with the apparent intention of the parties
to the Incentive Agreement. Regarding the judicial
sale, he found that if the right to receive the Incen-
tive Payments were an asset included in the sale,
the 604 Offer would have expressly referred to it.

les parties au Contrat incitatif avaient I’intention
que les Paiements incitatifs constituent un avantage
purement contractuel réservé a LBI. Il a aussi dé-
claré que ces paiements ne faisaient pas partie des
éléments d’actif vendus a 604 lors de la vente sous
controle de justice. Il a conclu que ni la déclaration
d’Equitable, ni I’ordonnance de vente de 1’Edifice,
ni I’avis de vente sous contrdle de justice n’indi-
quaient que le tribunal entendait que les paiements
soient inclus dans cette vente.

[14] Le protonotaire a ajouté qu’il n’a aucunement
été fait mention des Paiements incitatifs dans 1’Offre
de 604 ou dans I’acceptation de cette offre. Dans sa
déclaration, Equitable se référe a son contrat géné-
ral de stireté, qui incluait les biens meubles [TRA-
DUCTION] « se trouvant sur la propriété ou utilisés a
I’égard de celle-ci », mais de 1’avis du protonotaire
les Paiements incitatifs n’étaient pas inclus dans cette
description de la propriété. En ce qui concerne la
Cession en faveur de 604, qui a été conclue apres la
vente de I’Edifice, le protonotaire a jugé que, comme
les Paiements incitatifs n’étaient qu’accessoires a la
créance et que celle-ci n’avait pas été transférée, le
transfert de 1’intérét sur les Paiements incitatifs était
inopérant.

B. Cour du Banc de la Reine de I’Alberta, 2013
ABQB 209, 550 A.R. 337

[15] Le juge en cabinet, le juge Jeffrey, a rejeté
I’appel formé par 604 contre 1’ordonnance du pro-
tonotaire, déclarant que c’est LBI qui, au 30 aoft
2010, avait droit aux Paiements incitatifs. Selon
lui, le par. 29(3) de la HRA n’avait pas pour effet
de permettre le rattachement de ces paiements au
bien-fonds en tant qu’engagement positif, puisque
seuls les engagements énoncés en faveur de la Ville
peuvent se rattacher au bien-fonds suivant cette dis-
position. Le juge Jeffrey a souscrit a la conclusion
du protonotaire selon laquelle, conformément au ré-
gime instauré par la HRA, la Ville doit indemniser
le propriétaire du bien au moment d’une désignation
faite en vertu de I’art. 26. De 1’avis du juge Jeffrey,
la conclusion que I’engagement de payer pris par la
Ville ne se rattachait pas au bien-fonds concordait
avec I’intention évidente des parties au Contrat in-
citatif. Quant a la vente sous contrdle de justice, il
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He declined to decide the issue with respect to the
PPSA priorities, finding that because the 604 As-
signment had been executed after August 30, 2010,
it was beyond the scope of the issues properly be-
fore him.

C. Alberta Court of Appeal, 2014 ABCA 427, 588
A.R. 258

(1) Majority (Slatter and Wakeling JJ.A.)

[16] The majority held that the proper standard
for reviewing the chambers judge’s interpretation of
the HRA, the Incentive Agreement and the 604 Offer
was correctness. They found that the HRA creates a
sui generis historic resource covenant that runs fully
with the land. In their view, s. 29 should be read as
setting aside all common law restrictions that pro-
hibit positive covenants from running with the land
and should not be interpreted as allowing only posi-
tive covenants in favour of the City. The majority
also found that the Incentive Agreement could not be
severed such that the portions of it relating directly to
the building could run with the land but the portions
relating to the payments could not.

[17] The majority concluded that the omission of
a specific reference to the Incentive Agreement in
Equitable’s statement of claim should not be taken
to imply that it had decided to forego a portion of its
security. They noted that the receivership order is-
sued by the court on consent included the Incentive
Agreement. In their view, 604 had clearly agreed to
take on the burdens of the Incentive Agreement —
it had taken title subject to the caveat protecting the
historic resource covenants — and nothing in the
Incentive Agreement suggested that the payments
could or would be separated from the obligations
under the agreement. Therefore, the majority found
that the payments were clearly conditional on the

a conclu que, si le droit de recevoir les Paiements
incitatifs avait été un élément d’actif visé par la
vente sous contrdle de justice, I’Offre de 604 en au-
rait fait état expressément. Il a refusé de statuer sur
la détermination de 1’ordre de priorité en vertu de la
PPSA, estimant que, comme la Cession en faveur de
604 avait été conclue apres le 30 aotit 2010, elle dé-
bordait le cadre des questions dont il était réguliere-
ment saisi.

C. Cour d’appel de I’Alberta, 2014 ABCA 427,
588 A.R. 258

(1) Majorité (les juges Slatter et Wakeling)

[16] Les juges majoritaires ont conclu que la
norme de contrdle applicable a I’interprétation du
juge en cabinet concernant la HRA, le Contrat inci-
tatif et 1’Offre de 604 était la norme de la décision
correcte. Ils ont statué que la HRA crée en matiere
de ressource historique un engagement sui generis
qui se rattache entierement au bien-fonds. Selon eux,
I’art. 29 doit étre interprété comme ayant pour effet
d’écarter toutes les restrictions de common law qui
empéchent le rattachement au bien-fonds d’engage-
ments positifs; il ne faut pas considérer que cet ar-
ticle autorise uniquement les engagements positifs
énoncés en faveur de la Ville. Les juges majoritaires
ont également conclu qu’il était impossible de scin-
der le Contrat incitatif de maniére a ce que ses parties
concernant directement I’immeuble puissent se rat-
tacher au bien-fonds, mais non celles concernant les
paiements.

[17] Les juges majoritaires ont statué que 1’ab-
sence de mention du Contrat incitatif dans la décla-
ration d’Equitable n’implique pas que cette dernicre
avait décidé de renoncer a une partie de sa garantie.
IIs ont souligné que ce contrat était inclus dans I’or-
donnance de mise sous séquestre rendue sur consen-
tement par la cour. A leur avis, 604 avait clairement
accepté d’assumer les obligations du Contrat incita-
tif — elle avait acquis le titre qui était assujetti au
caveat relatif aux engagements de protection de la
ressource historique — et rien dans le Contrat incita-
tif ne tendait a indiquer que les paiements pouvaient
étre séparés des obligations imposées par le contrat
ou qu’ils le seraient. Les juges majoritaires ont en
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performance of the obligations in the agreement
and, all things considered, it did not make sense to
suggest that the burdens of the Incentive Agreement
had passed with the sale, but not the benefits.

(2) Dissent (O’Brien J.A.)

[18] O’Brien J.A. held that the chambers judge’s
interpretation of the HRA and common law princi-
ples were matters of law for which the appropriate
standard was correctness, whereas his application
of the legal principles and interpretation of the
agreements were matters of mixed fact and law for
which the standard was palpable and overriding er-
ror, and therefore required deference. O’Brien J.A.
was of the view that the objective of the HRA is to
ensure that covenants made by a landowner in fa-
vour of the City, whether positive or negative, run
with the land and are enforceable against all sub-
sequent owners, but that the HRA does not permit
positive covenants in favour of the landowner to
run with the land. Further, in his view, the parties to
the Incentive Agreement did not intend the Incen-
tive Payments to run with the land.

[19] O’Brien J.A. held that the Incentive Agree-
ment was not included in the 604 Offer. He noted
that the 604 Offer did not state expressly that the
payments under the Incentive Agreement were
among the property and assets included in the sale,
and there was no indication of an intention to this
effect in the documents related to the sale. Regard-
ing the order of priorities, O’Brien J.A. found that,
having regard to the scope of the original applica-
tion and to the evidentiary record, the Court of Ap-
peal was not in a position to determine who was
entitled to the Incentive Payments at that time.

IV. Issues

[20] This appeal raises four issues:

conséquence conclu que les paiements dépendaient
clairement de I’exécution des obligations prévues
par le contrat et, a tout bien considérer, il n’était pas
logique de prétendre que les obligations du Contrat
incitatif avaient été transférées lors de la vente, mais
non ses avantages.

(2) Dissidence (le juge O’Brien)

[18] Le juge O’Brien a statué que I’interprétation
par le juge en cabinet de la HRA et des principes de
common law était une question de droit a laquelle
il convenait d’appliquer la norme de la décision
correcte, tandis que son application des principes
juridiques et son interprétation des contrats consti-
tuaient des questions mixtes de fait et de droit aux-
quelles s’appliquait la norme de I’erreur manifeste
et déterminante, ce qui, de ce fait, commandait dé-
férence. Selon lui, la HRA a pour objectif de faire
en sorte que les engagements pris par un proprié-
taire foncier en faveur de la Ville — qu’il s’agisse
d’engagements de nature positive ou négative — se
rattachent au bien-fonds et sont susceptibles d’exé-
cution contre tous les propriétaires subséquents.
Par contre, cette loi ne permet pas le rattachement
au bien-fonds d’engagements positifs en faveur du
propriétaire foncier. Le juge O’Brien a également
estimé que les parties au Contrat incitatif n’avaient
pas eu I’intention de rattacher les Paiements incita-
tifs au bien-fonds.

[19] Le juge O’Brien a conclu que le Contrat in-
citatif n’était pas inclus dans 1’Offre de 604. 1l a fait
remarquer que celle-ci ne mentionnait pas expres-
sément que les paiements prévus par ce contrat fai-
saient partie de la propriété et des éléments d’actif
visés par la vente et qu’aucune indication d’une in-
tention a cet effet ne ressortait des documents liés
a la vente. Pour ce qui est de I’ordre de priorité, le
juge O’Brien a statué que, vu I’objet de la demande
initiale et la preuve au dossier, la Cour d’appel
n’était pas en mesure de décider qui avait droit aux
Paiements incitatifs.

IV. Questions en litige

[20] Le présent pourvoi souléve quatre ques-
tions :
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(1)  What is the standard of review applicable to
the chambers judge’s interpretation of the
Incentive Agreement and the 604 Offer?

(2)  Did the Incentive Payments run with the
land? The resolution of this issue depends
on the answers to two questions:

(a) Does s. 29 of the HRA displace the
common law rule that positive cov-
enants do not run with the land?

(b) Does the Incentive Agreement regis-
tered on title show that the parties to
the agreement intended the Incentive
Payments to run with the land?

3) Were the Incentive Payments sold as an as-
set in the judicial sale?

(4)  Is the priority of interests in the Incentive
Payments governed by the PPSA?

V. Analysis

A. What Is the Applicable Standard of Review?

[21] As Rothstein J. stated in Sattva Capital
Corp. v. Creston Moly Corp., 2014 SCC 53, [2014]
2 S.C.R. 633, “[c]ontractual interpretation involves
issues of mixed fact and law as it is an exercise in
which the principles of contractual interpretation are
applied to the words of the written contract, consid-
ered in light of the factual matrix” (para. 50). In this
context, deference to fact finders furthers the goals
of limiting the number, length and cost of appeals,
and of promoting the autonomy and integrity of trial
proceedings. These principles weigh in favour of
showing deference to first-instance decision makers
on points of contractual interpretation, and treating
contractual interpretation as a question of mixed fact
and law (Sattva, at paras. 50-52).

[22] However, Rothstein J. held that where an ex-
tricable question of law can be identified, the stan-
dard of correctness applies. Extricable questions of

@))] Quelle est la norme de contrdle applicable a
I’interprétation adoptée par le juge en cabi-
net du Contrat incitatif et de I’Offre de 6047

(2)  Les Paiements incitatifs se rattachaient-ils au
bien-fonds? La réponse a cette question dé-
pend des réponses a deux autres questions :

a) L’article 29 de la HRA écarte-t-il la
regle de common law suivant laquelle
des engagements positifs ne se ratta-
chent pas au bien-fonds?

b) Le Contrat incitatif enregistré sur le
titre démontre-t-il que les parties a ce
contrat entendaient que les Paiements
incitatifs soient rattachés au bien-
fonds?

3) Les Paiements incitatifs ont-ils été vendus
en tant qu’éléments d’actif lors de la vente
sous contrdle de justice?

(4)  Est-ce que I’ordre de priorité quant aux
Paiements incitatifs est régi par la PPSA?

V. Analyse

A. Quelle est la norme de controle applicable?

[21] Comme I’affirme le juge Rothstein dans
Sattva Capital Corp. c. Creston Moly Corp., 2014
CSC 53, [2014] 2 R.C.S. 633, « [I] interprétation
contractuelle souléve des questions mixtes de fait et
de droit, car il s’agit d’en appliquer les principes aux
termes figurant dans le contrat écrit, a la lumiére du
fondement factuel » (par. 50). Dans un tel contexte,
faire montre de déférence envers les conclusions du
juge des faits contribue a réduire le nombre, la durée
et le colt des appels tout en favorisant I’autonomie
du proces et son intégrité. Ces principes militent
en faveur de la déférence a I’endroit des décideurs
de premiere instance a 1’égard de I’interprétation
contractuelle et appuient la proposition selon la-
quelle I'interprétation en cette matiere est une ques-
tion mixte de fait et de droit (Sattva, par. 50-52).

[22] Cependant, le juge Rothstein conclut que,
dans les cas ou il est possible d’isoler une question
de droit, la norme de la décision correcte s’applique.
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law include “the application of an incorrect principle,
the failure to consider a required element of a legal
test, or the failure to consider a relevant factor” (Sat-
tva, at para. 53, quoting King v. Operating Engineers
Training Institute of Manitoba Inc., 2011 MBCA 80,
270 Man. R. (2d) 63, at para. 21).

[23] In 604’s submission, the chambers judge
in the case at bar erred in interpreting the HRA
and this tainted his interpretation of the Incentive
Agreement and the 604 Offer, which means that the
applicable standard of review for the latter interpre-
tation is correctness. We disagree. While it is true
that correctness is the appropriate standard for re-
viewing the chambers judge’s interpretation of the
HRA given that statutory interpretation is a question
of law (Canadian National Railway Co. v. Canada
(Attorney General), 2014 SCC 40, [2014] 2 S.C.R.
135, at para. 33), we do not find that this standard
applies to his contractual interpretation of the In-
centive Agreement and the 604 Offer. As the cham-
bers judge’s interpretation of the HRA was correct,
it did not taint the interpretation of the agreements.

[24] In our view, O’Brien J.A. was right to con-
clude that the correctness standard applies to the
interpretation of the HRA and the common law, but
that the palpable and overriding error standard ap-
plies to the chambers judge’s interpretation of the
Incentive Agreement and the 604 Offer.

B. Did the Incentive Payments Run With the
Land?

(1) Does Section 29 of the HRA Displace the
Common Law Rule That Positive Cove-
nants Do Not Run With the Land?

[25] The idea of a payment obligation running
with land is by its nature unusual. In fact, it is undis-
puted that at common law, positive covenants can-
not run with the land (Austerberry v. Corporation of
Oldham (1885), 29 Ch. D. 750). This rule is founded

Parmi les questions de droit susceptibles d’étre iso-
Iées, mentionnons le fait d’« appliquer le mauvais
principe ou [de] négliger un élément essentiel d’un
critere juridique ou un facteur pertinent » (Sattva,
par. 53, citant King c. Operating Engineers Training
Institute of Manitoba Inc., 2011 MBCA 80, 270
Man. R. (2d) 63, par. 21).

[23] Selon 604, le juge en cabinet a commis une
erreur dans son interprétation de la HRA. Cette er-
reur a vicié son interprétation du Contrat incitatif
et de 1’Offre de 604. Pour cette raison, la norme de
contrdle applicable a cette derniere serait la décision
correcte. Nous sommes en désaccord. Bien que la
décision correcte soit effectivement la norme appli-
cable pour examiner I'interprétation de la HRA par
le juge en cabinet puisque I’interprétation d’une loi
est une question de droit (Compagnie des chemins de
fer nationaux du Canada c. Canada (Procureur gé-
néral), 2014 CSC 40, [2014] 2 R.C.S. 135, par. 33),
nous estimons que cette norme ne s’applique pas a
son interprétation du Contrat incitatif et de 1’Offre
de 604. Comme le juge en cabinet a correctement
interprété la HRA, cette interprétation n’a pu vicier
son interprétation des contrats.

[24] A notre avis, le juge O’Brien a eu raison de
conclure que la norme de la décision correcte s’ap-
plique a I’interprétation de la HRA et de la common
law, mais que c’est la norme de I’erreur manifeste et
déterminante qui s’applique a I’interprétation par le
juge en cabinet du Contrat incitatif et de I'Offre de
604.

B. Les Paiements incitatifs se rattachaient-ils au
bien-fonds?

(1) Larticle 29 de la HRA écarte-t-il la régle
de common law selon laquelle les engage-
ments positifs ne se rattachent pas au bien-
fonds?

[25] L’idée qu’une obligation de payer puisse se
rattacher au bien-fonds est, de par sa nature méme,
insolite. En fait, personne ne conteste qu’en com-
mon law un engagement positif ne peut se ratta-
cher au bien-fonds (Austerberry c. Corporation of
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on the principle that at common law, a person cannot
be made liable upon a contract unless he or she was
party to it (Rhone v. Stephens, [1994] 2 A.C. 310
(H.L.)). The rule against positive covenants running
with the land applies even if an agreement contains
an express intention to the contrary (Amberwood
Investments Ltd. v. Durham Condominium Corp.
No. 123 (2002), 58 O.R. (3d) 481 (C.A.)). As a re-
sult, the common law rule is that “[n]o personal or
affirmative covenant, requiring the expenditure of
money or the doing of some act, can, apart from
statute, be made to run with the land” (V. Di Castri,
Registration of Title to Land (loose-leaf), vol. 1, at
p. 10-4 (emphasis added), quoted in Westbank Hold-
ings Ltd. v. Westgate Shopping Centre Ltd., 2001
BCCA 268, 155 B.C.A.C. 1, at para. 16). The is-
sue in the instant case is whether and to what extent
s. 29 of the HRA displaces the common law rule by
permitting positive covenants to run with the land.

[26] In our view, O’Brien J.A. and the chambers
judge properly interpreted the HRA. We find that
s. 29 of the HRA limits the positive covenants that
may run with the land to those that are in favour of
the City or of the other person or organizations listed
in s. 29(1) and are enforceable by that entity. The
HRA does not permit positive covenants in favour of
an entity not listed in s. 29(1) to run with the land.

[27] Applying the widely accepted modern ap-
proach to statutory interpretation, we find that the
words of s. 29 of the HRA, when read in their entire
context and in their grammatical and ordinary sense,
harmoniously with the scheme of the Act, the ob-
ject of the Act and the intention of Parliament, lead
to the following conclusion: only covenants in fa-
vour of a “person or organization” listed in s. 29(1),
whether negative or positive, will run with the land
(R. Sullivan, Sullivan on the Construction of Statutes
(6th ed. 2014), at p. 7; Bell ExpressVu Limited Part-
nership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, at

Oldham (1885), 29 Ch. D. 750). Cette regle repose
sur le principe selon lequel, en common law, nul
ne peut étre lié par un contrat a moins d’étre par-
tie a celui-ci (Rhone c. Stephens, [1994] 2 A.C.
310 (H.L.)). D’ailleurs, la régle qui interdit le rat-
tachement des engagements positifs au bien-fonds
s’applique méme si un contrat exprime 1’intention
contraire (Amberwood Investments Ltd. c. Durham
Condominium Corp. No. 123 (2002), 58 O.R. (3d)
481 (C.A.)). Par conséquent, la regle de common
law a été énoncée ainsi : [TRADUCTION] « Aucun
engagement personnel ou positif requérant une dé-
pense ou un acte ne peut étre rattaché au bien-fonds,
sauf si une loi le prévoit » (V. Di Castri, Registration
of Title to Land (feuilles mobiles), vol. 1, p. 10-4
(nous soulignons), cité dans Westbank Holdings
Ltd. c. Westgate Shopping Centre Ltd., 2001 BCCA
268, 155 B.C.A.C. 1, par. 16). En I’espece, il s’agit
de décider si I’art. 29 de la HRA écarte la regle de
common law en permettant que des engagements
positifs se rattachent au bien-fonds, et dans quelle
mesure elle 1’écarte.

[26] A notre avis, le juge O’Brien et le juge en
cabinet ont bien interprété la HRA. Nous estimons
que I’art. 29 de la HRA limite les engagements po-
sitifs susceptibles de rattachement au bien-fonds
aux seuls engagements de cette nature énoncés en
faveur de la Ville ou de la personne ou des autres
organisations mentionnées au par. 29(1) et dont
cette entité peut demander 1’exécution. La HRA
n’autorise pas le rattachement au bien-fonds d’en-
gagements positifs énoncés en faveur d’une entité
qui n’est pas énumérée au par. 29(1).

[27] Appliquant la méthode moderne d’interpré-
tation des lois largement reconnue, nous sommes
d’avis que, considérés dans leur contexte global,
selon le sens ordinaire et grammatical qui s’harmo-
nise avec 1I’économie de la loi, son objet et I’inten-
tion du législateur, les termes de I’art. 29 de la HRA
menent a la conclusion suivante : seuls les engage-
ments énoncés en faveur d’une [TRADUCTION] « per-
sonne ou organisation » mentionnée au par. 29(1),
qu’il s’agisse d’engagements de nature positive ou
négative, se rattachent au bien-fonds (R. Sullivan,
Sullivan on the Construction of Statutes (6° éd.
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paras. 26-30; John Doe v. Ontario (Finance), 2014
SCC 36, [2014] 2 S.C.R. 3, at para. 18; Canadian
National Railway, at para. 36). In the case at bar,
therefore, the right to the Incentive Payments did not
become an interest that runs with the land by virtue
of the HRA.

[28] There is a presumption of statutory interpreta-
tion that the provisions of a statute are meant to work
together “as parts of a functioning whole” (Sullivan,
at p. 337) and form an internally consistent frame-
work. In other words, “the whole gives meaning to
its parts”, and “each legal provision should be con-
sidered in relation to other provisions, as parts of a
whole” (P.-A. Coté, in collaboration with S. Beaulac
and M. Devinat, The Interpretation of Legislation in
Canada (4th ed. 2011), at p. 326).

[29] In addition, where the legislature expressly
creates a statutory exception to a common law prin-
ciple, that exception should be narrowly construed,
as the legislature is assumed not to have intended to
change the common law unless it has done so clearly
and unambiguously. In Parry Sound (District) Social
Services Administration Board v. O.P.S.E.U., Local
324,2003 SCC 42, [2003] 2 S.C.R. 157, at para. 39,
Iacobucci J., writing for the majority, stated:

To begin with, I think it useful to stress the presump-
tion that the legislature does not intend to change exist-
ing law or to depart from established principles, policies
or practices. In Goodyear Tire & Rubber Co. of Canada
v. T. Eaton Co., [1956] S.C.R. 610, at p. 614, for exam-
ple, Fauteux J. (as he then was) wrote that “a Legisla-
ture is not presumed to depart from the general system
of the law without expressing its intentions to do so with
irresistible clearness, failing which the law remains un-
disturbed”. In Slaight Communications Inc. v. Davidson,
[1989] 1 S.C.R. 1038, at p. 1077, Lamer J. (as he then
was) wrote that “in the absence of a clear provision to the
contrary, the legislator should not be assumed to have in-
tended to alter the pre-existing ordinary rules of common

LT}

law”.

2014), p. 7; Bell ExpressVu Limited Partnership c.
Rex, 2002 CSC 42, [2002] 2 R.C.S. 559, par. 26-30;
Untel c. Ontario (Finances), 2014 CSC 36, [2014]
2 R.C.S. 3, par. 18; Compagnie des chemins de fer
nationaux, par. 36). En conséquence, dans la pré-
sente affaire, le droit aux Paiements incitatifs n’est
pas devenu un intérét rattaché au bien-fonds par
I’effet de la HRA.

[28] En matiere d’interprétation législative, il faut
présumer que les dispositions d’une loi forment
un ensemble cohérent et fonctionnent en harmonie
[TRADUCTION] « comme les diverses parties d’un
tout » (Sullivan, p. 337). Autrement dit, « I’ensemble
[contribue] au sens de chacun des éléments » et
« chaque disposition 1égale doit &tre envisagée, re-
lativement aux autres, comme la fraction d’un en-
semble complet » (P.-A. Coté, avec la collaboration
de S. Beaulac et de M. Devinat, Interprétation des
lois (4° éd. 2009), p. 352).

[29] De plus, lorsque le législateur crée explici-
tement dans une loi une exception a un principe de
common law, cette exception doit étre interprétée
restrictivement, car le Iégislateur est présumé ne pas
avoir eu l'intention de modifier la common law a
moins de I’avoir fait de fagcon claire et non ambigué.
Dans Parry Sound (district), Conseil d’administra-
tion des services sociaux c. S.E.E.F.P.O., section lo-
cale 324,2003 CSC 42, [2003] 2 R.C.S. 157, par. 39,
s’exprimant au nom de la majorité, le juge Iacobucci
a déclaré ce qui suit :

Tout d’abord, je pense qu’il est utile d’insister sur
la présomption que le 1égislateur n’a pas 1’intention
de modifier le droit existant ni de s’écarter des prin-
cipes, politiques ou pratiques établis. Dans Goodyear
Tire & Rubber Co. of Canada c. T. Eaton Co., [1956]
R.C.S. 610, p. 614, par exemple, le juge Fauteux (plus
tard Juge en chef) écrit : [TRADUCTION] « le législateur
n’est pas censé s’écarter du régime juridique général sans
exprimer de facon incontestablement claire son intention
de le faire, sinon la loi reste inchangée ». Dans Slaight
Communications Inc. c¢. Davidson, [1989] 1 R.C.S. 1038,
p. 1077, le juge Lamer (plus tard Juge en chef) écrit que
« le 1égislateur n’est pas censé, a défaut de disposition
claire au contraire, avoir I’intention de modifier les regles
de droit commun pré-existantes ».
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[30] Professor Sullivan also takes the view that to
displace a common law rule, the legislation must
show a clear intention to do so. Quoting Halsbury’s
Laws of England (3rd ed. 1961), vol. 36, at p. 412,
para. 625, she writes that, “[e]xcept in so far as they
are clearly and unambiguously intended to do so,
statutes should not be construed so as to make any
alteration in the common law or to change any es-
tablished principle of law” (p. 538).

[31] Applying these principles of statutory in-
terpretation, we conclude that the exception to the
common law rule provided for in s. 29 of the HRA
should be limited by the precise language of the
provision and the underlying purpose of the HRA.
Section 29 should not be interpreted more broadly
than necessary. The express words of the enactment
state that while positive covenants may run with the
land, they are enforceable only by the entities listed
in s. 29(1) in whose favour they are entered into. A
purposive and contextual analysis of the HRA, and
particularly of s. 29, shows that the legislation does
not have a broader reach by necessary implication.

[32] Section 2 of the HRA provides that the Min-
ister is responsible for “(a) the co-ordination of
the orderly development, (b) the preservation, (c)
the study and interpretation, and (d) the promotion
of appreciation of Alberta’s historic resources”. A
“historic resource” is defined as “any work of na-
ture or of humans that is primarily of value for its
palaeontological, archaeological, prehistoric, his-
toric, cultural, natural, scientific or esthetic interest
including, but not limited to, a palaeontological,
archaeological, prehistoric, historic or natural site,
structure or object” (s. 1(e)).

[33] Section 26(2) of the HRA provides that a
municipality may by bylaw designate any historic
resource within the municipality as a “Municipal
Historic Resource”. Section 28(1) then provides that

[30] La professeure Sullivan affirme elle aussi
que, pour écarter une regle de common law, la loi
doit exprimer clairement I’intention du législateur
de ce faire. Citant Halsbury’s Laws of England
(3¢ éd. 1961), vol. 36, p. 412, par. 625, elle écrit
que, [TRADUCTION] « [s]auf dans la mesure ou il
est clair et non ambigu qu’elles ont été congues a
cette fin, les lois n’ont pas pour effet de modifier la
common law ou quelque principe de droit établi »
(p- 538).

[31] Appliquant ces principes d’interprétation des
lois, nous concluons que la portée de 1’exception
établie a I’art. 29 de la HRA a I’égard de la regle
de common law est limitée par le langage expres
utilisé dans la disposition et par I’objet qui sous-
tend la HRA. L article 29 ne doit pas recevoir une
interprétation plus large que nécessaire. Suivant
les termes expres du texte de loi, bien que les en-
gagements positifs puissent se rattacher au bien-
fonds, ils sont susceptibles d’exécution uniquement
par les entités mentionnées au par. 29(1) en faveur
desquelles ils ont été pris. Il ressort d’une analyse
téléologique et contextuelle de la HRA — et plus
particulierement de 1’art. 29 — que cette loi n’a pas
une portée plus large par voie d’implication néces-
saire.

[32] Aux termes de I’art. 2 de la HRA, le Ministre
est chargé de [TRADUCTION] « (a) coordonner la mise
en valeur ordonnée des ressources historiques de
I’ Alberta, (b) de préserver ces ressources, (c) de
les étudier et de les interpréter, (d) de promouvoir
I’intérét a leur égard ». Le terme « ressource his-
torique » est défini ainsi : « une ceuvre de la nature
ou de I’étre humain qui revét une importance essen-
tiellement paléontologique, archéologique, préhis-
torique, historique, culturelle, naturelle, scientifique
ou esthétique, notamment un site, une construction
ou un objet paléontologique, archéologique, préhis-
torique, historique ou naturel » (al. 1(e)).

[33] Le paragraphe 26(2) de la HRA édicte
qu’une municipalité peut, au moyen d’un arrété,
désigner « ressource historique municipale » toute
ressource historique située sur son territoire. Le
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if a bylaw under s. 26 decreases the economic value
of the building or land designated by the bylaw, the
owner of the building or land is entitled to compensa-
tion for the decrease:

28(1) If a bylaw under section 26 or 27 decreases the
economic value of a building, structure or land that is
within the area designated by the bylaw, the council shall
by bylaw provide the owner of that building, structure
or land with compensation for the decrease in economic
value.

Section 28 does not specify that the right to com-
pensation is available to a future owner, nor does it
refer to s. 29, which supports the chambers judge’s
interpretation to the effect that the intended recipi-
ent of the compensation under s. 28 is the owner at
the time of the designation.

[34] Section 29, which is at the heart of this ap-
peal, reads as follows:

29(1) A condition or covenant, relating to the preserva-
tion or restoration of any land or building, entered into
by the owner of land and

(a) the Minister,

(b) the council of the municipality in which the land
is located,

(c) the Foundation, or

(d) an historical organization that is approved by the
Minister,

may be registered with the Registrar of Land Titles.

(2) When a condition or covenant under subsection (1)
is presented for registration, the Registrar of Land Titles
shall endorse a memorandum of the condition or cove-
nant on any certificate of title relating to that land.

paragraphe 28(1) précise ensuite que, si un arrété pris
en vertu de I’art. 26 entraine une diminution de la
valeur économique de I’immeuble ou du bien-fonds
qu’il désigne, le propriétaire de cet immeuble ou
bien-fonds a le droit d’étre indemnisé de cette dimi-
nution de valeur :

[TRADUCTION]

28(1) Si un arrété pris en vertu de I’article 26 ou 27
entraine une diminution de la valeur économique d’un
immeuble, d’une construction ou d’un bien-fonds situé
dans I’aire désignée par 1’arrété, le conseil doit, par voie
d’arrété, verser au propriétaire de ce bien une indemnité
pour la diminution de la valeur économique de celui-ci.

Larticle 28 ne précise pas que le droit a indemni-
sation est ouvert a un futur propriétaire, ni ne men-
tionne ’art. 29, facteurs qui étayent I’ interprétation
du juge en cabinet selon laquelle le bénéficiaire
visé par I'indemnité prévue a I’art. 28 est celui qui
est propriétaire au moment de la désignation.

[34] Larticle 29, qui est au cceur du présent pour-
voi, est rédigé ainsi :

[TRADUCTION]

29(1) Peut étre enregistré aupres du registrateur des
titres immobiliers une condition ou un engagement li€ a
la préservation ou a la restauration d’un bien-fonds ou
d’un immeuble et dont ont convenu le propriétaire du
bien-fonds et, selon le cas

(a) le Ministre,

(b) le conseil de la municipalité dans laquelle se
trouve le bien-fonds,

(c) la Fondation,

(d) une organisation de conservation du patrimoine
agréée par le Ministre.

(2) Lorsqu’une condition ou un engagement vis€ au pa-
ragraphe (1) est présenté pour enregistrement, le regis-
trateur des titres immobiliers inscrit une mention de la
condition ou de I’engagement sur tout certificat de titre
lié a ce bien-fonds.

2016 SCC 19 (CanLll)



[2016] 1 R.C.S.

HERITAGE CAPITAL c¢. EQUITABLE Les juges Gascon et Coté 325

(3) A condition or covenant registered under subsection
(2) runs with the land and the person or organization under
subsection (1) that entered into the condition or covenant
with the owner may enforce it whether it is positive or neg-
ative in nature and notwithstanding that the person or orga-
nization does not have an interest in any land that would be
accommodated or benefited by the condition or covenant.

(4) A condition or covenant registered under subsection
(2) may be assigned by the person or organization that
entered into it with the owner to any other person or or-
ganization mentioned in subsection (1), and the assignee
may enforce the condition or covenant as if it were the
person or organization that entered into the condition or
covenant with the owner.

(5) If the Minister considers it in the public interest to
do so, the Minister may by order discharge or modify a
condition or covenant registered under subsection (2),
whether or not the Minister is a party to the condition or
covenant.

[35] We agree with the chambers judge’s interpre-
tation of the above provision, which O’Brien J.A.
accepted. Each subsection of s. 29 is like a piece of
a puzzle, and when they are all read together, they
form a coherent whole. Section 29(1) provides that
a condition or covenant “relating to the preservation
or restoration of any land or building” that is entered
into by a landowner and the Minister or one of the
organizations enumerated there may be registered.
Section 29(3) provides that a condition or covenant
registered under s. 29(2) runs with the land and can,
whether it is negative or positive, be enforced by the
“person or organization” listed in s. 29(1). Subsec-
tions (1) and (3) are necessary for the preservation
or restoration of Municipal Historic Resources, be-
cause without them, the City would not be able to
enforce such a covenant or condition at common law,
as it would have no interest in the land or building to
which the covenant or condition applied.

(3) Une condition ou un engagement enregistré en vertu
du paragraphe (2) se rattache au bien-fonds et la per-
sonne ou I’organisation visée au paragraphe (1) qui en a
convenu avec le propriétaire peut en demander 1’exécu-
tion, que la condition ou I’engagement soit de nature po-
sitive ou négative et nonobstant le fait que cette personne
ou organisation ne posséde pas d’intérét sur quelque
bien-fonds qui serait desservi par la condition ou I’enga-
gement, ou en bénéficierait.

(4) Une condition ou un engagement enregistré en
vertu du paragraphe (2) peut étre cédé par la personne
ou I’organisation qui en a convenu avec le propriétaire a
toute autre personne ou organisation mentionnée au pa-
ragraphe (1), et le cessionnaire peut en demander 1’exé-
cution au méme titre que s’il en avait convenu avec le
propriétaire.

(5) Sile Ministre estime qu’il est dans 1’intérét public de
le faire, il peut, par voie d’arrété, lever ou modifier une
condition ou un engagement enregistré en vertu du para-
graphe (2), qu’il soit ou non lui-mé&me partie a la condi-
tion ou a I’engagement.

[35] Nous souscrivons a 1’interprétation adop-
tée par le juge en cabinet de la disposition précitée
et qui a été retenue par le juge O’Brien. Les diffé-
rents paragraphes de ’art. 29 sont assimilables aux
pieces d’un casse-téte et, lorsqu’on les considere
globalement, ils forment un tout cohérent. Le para-
graphe 29(1) précise qu’il est possible d’enregistrer
une condition ou un engagement [TRADUCTION] « lié
a la préservation ou a la restauration d’un bien-fonds
ou d’un immeuble » et dont ont convenu un proprié-
taire foncier et le Ministre ou 1’une des organisations
énumérées a cette disposition. Suivant le par. 29(3),
une condition ou un engagement enregistré en vertu
du par. 29(2) se rattache au bien-fonds et, que cette
condition ou cet engagement soit de nature négative
ou positive, « la personne ou 1’organisation » men-
tionnée au par. 29(1) peut en demander 1’exécution.
Les paragraphes (1) et (3) sont nécessaires aux fins
de préservation ou de restauration des ressources
historiques municipales, car, sans ces dispositions, la
Ville ne serait pas en mesure de faire exécuter une
telle condition ou un tel engagement en vertu de la
common law, étant donné qu’elle ne possede aucun
intérét dans le bien-fonds ou dans I'immeuble au-
quel s’applique la condition ou I’engagement.
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[36] It is noteworthy that s. 29(3) does not ex-
pressly grant a landowner the ability to enforce a
condition or covenant against the City. According
to 604, express language to this effect is unneces-
sary, because the landowner can already enforce
covenants and conditions, given that he or she has
an interest in the land or building. In our view, had
the legislature intended to completely displace the
common law rules regarding positive covenants and
create sui generis covenants and conditions that are
enforceable by both the City and the landowner, it
would have said so expressly.

[37] An additional submission by 604 is that
s. 29(2), which does not on its face prevent the
owner from registering a covenant or condition on
title, shows that the owner can register covenants,
and therefore can also enforce them under the HRA,
despite the fact that there is no express wording to
this effect in s. 29(3). We are not convinced by this
argument. In our view, s. 29(3) should be read as a
whole, and the word “and” in that provision should
be considered to be conjunctive rather than disjunc-
tive. Section 29(3) provides that “[a] condition or
covenant registered under subsection (2) runs with
the land and the person or organization under sub-
section (1) that entered into the condition or cov-
enant with the owner may enforce it whether it is
positive or negative”. The covenant discussed in
s. 29(3) is clearly the same covenant throughout the
provision — this subsection sets out by whom the
covenant registered under s. 29(2) can be enforced
whether it is positive or negative, and that is by a
person or organization listed in s. 29(1). Therefore,
s. 29(3) does not lend itself to the interpretation that
all covenants, whether positive or negative, in favour
of the owner can be enforced by the owner and are
covered by the exception provided for in that sub-
section.

[36] 11 convient de noter que le par. 29(3) ne
confere pas expressément a un propriétaire foncier la
capacité de demander 1’exécution d’une condition ou
d’un engagement constituant une obligation pour la
Ville. Selon 604, une disposition explicite a cet effet
est inutile, étant donné que le propriétaire foncier est
déja en mesure de demander I’exécution de condi-
tions et d’engagements en raison de 1’intérét qu’il
possede dans le bien-fonds ou I'immeuble. A notre
avis, si le législateur avait voulu écarter complete-
ment les regles de common law relatives aux engage-
ments positifs et créer des conditions et engagements
sui generis dont I’exécution peut étre demandée tant
par la Ville que par le propriétaire foncier, il I’aurait
dit en termes expres.

[37] 604 soumet également que le fait que le texte
méme du par. 29(2) n’empéche pas le propriétaire
d’enregistrer une condition ou un engagement sur
le titre démontre que le propriétaire peut enregistrer
des engagements et qu’il lui est donc possible d’en
demander 1’exécution en vertu de la HRA, malgré
I’absence de disposition expresse a cet effet au
par. 29(3). Cet argument ne nous convainc pas. A
notre avis, il faut interpréter le par. 29(3) globale-
ment et considérer que le mot « et » (« and » dans le
texte original) a un caractére conjonctif plutdt que
disjonctif. Aux termes de ce paragraphe, « [u]ne
condition ou un engagement enregistré en vertu du
paragraphe (2) se rattache au bien-fonds et la per-
sonne ou I’organisation visée au paragraphe (1) qui
en a convenu avec le propriétaire peut en demander
I’exécution, que cette condition ou cet engagement
soit de nature positive ou négative ». L’engage-
ment dont il est question au par. 29(3) est claire-
ment le méme partout dans cette disposition — ce
paragraphe énonce qui peut demander 1’exécution
de I’engagement enregistré en vertu du par. 29(2),
que cet engagement soit de nature positive ou né-
gative, et il s’agit de la personne ou d’une organi-
sation énumérée au par. 29(1). En conséquence, le
par. 29(3) ne peut étre interprété d’une maniere qui
permettrait d’affirmer que tout engagement — de
nature positive ou négative — énoncé en faveur du
propriétaire peut faire 1’objet d’une demande d’exé-
cution par celui-ci et est visé par I’exception prévue
a ce paragraphe.
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[38] The two subsections immediately following
s. 29(3) further confirm our interpretation.

[39] Firstly, s. 29(4) provides that a condition or
covenant registered under s. 29(2) can be assigned
by the “person or organization” to any other “per-
son or organization” mentioned in s. 29(1). Again,
there is no mention in s. 29(4) of the landowner be-
ing able to assign any “condition or covenant”.

[40] In our view, this is further evidence that s. 29
is intended to permit governments and public inter-
est bodies that have no interest in the land or build-
ing to enforce covenants and conditions that are in
their favour. There is a presumption that the legisla-
ture “avoids superfluous or meaningless words, that
it does not pointlessly repeat itself or speak in vain”
(Sullivan, at p. 211, citing Attorney General of Que-
bec v. Carrieres Ste-Thérese Ltée, [1985] 1 S.C.R.
831, at p. 838). Every provision of a statute should
be interpreted as having a meaning and a function,
and “courts should avoid, as much as possible,
adopting interpretations that would render any por-
tion of a statute meaningless or pointless or redun-
dant” (Sullivan, at p. 211; see also R. v. Proulx,
2000 SCC 5, [2000] 1 S.C.R. 61, at para. 28). Sec-
tion 29(4) ensures that the City can assign a con-
dition or covenant registered under s. 29(2) to any
other person or organization mentioned in s. 29(1),
such that the assignee may enforce it as if it were
the person or organization that entered into the con-
dition or covenant with the owner.

[41] Secondly, s. 29(5) provides that the Min-
ister may at any time discharge or modify a cov-
enant or condition registered under s. 29(2) if it is
in the public interest to do so. This provision only
makes sense in our view if the covenant referred to
in s. 29(3) is one in favour of a “person or organi-
zation” mentioned in s. 29(1). Indeed, it would be
unjust if the Minister could unilaterally discharge
a covenant to pay in favour of a landowner simply

[38] Les deux paragraphes qui suivent immédia-
tement le par. 29(3) viennent renforcer davantage
notre interprétation.

[39] Premierement, le par. 29(4) dispose qu’une
condition ou un engagement enregistré en vertu du
par. 29(2) peut étre cédé par « la personne ou 1’orga-
nisation » a toute autre « personne ou organisation »
mentionnée au par. 29(1). Ici encore, le par. 29(4)
n’indique aucunement que le propriétaire foncier
peut céder quelque « condition ou engagement ».

[40] A notre avis, il s’agit d’une preuve supplé-
mentaire que 1’art. 29 vise a permettre aux gouverne-
ments ou entités a caractere public qui ne possedent
aucun intérét dans le bien-fonds ou I’immeuble
concerné de demander 1’exécution des conditions et
engagements énoncés en leur faveur. Le législateur
est présumé [TRADUCTION] « ne pas utiliser de mots
superflus ou dénués de sens, ne pas se répéter inu-
tilement ni s’exprimer en vain » (Sullivan, p. 211,
citant Procureur général du Québec c. Carrieres
Ste-Thérese Ltée, [1985] 1 R.C.S. 831, p. 838).
Chaque disposition d’une loi doit &tre interprétée de
maniere a lui donner un sens et un rdle, et [TRADUC-
TION] « les tribunaux devraient éviter autant que pos-
sible d’adopter une interprétation qui dépouille une
partie d’une loi de tout son sens ou qui la rend re-
dondante » (Sullivan, p. 211; voir aussi R. c. Proulx,
2000 CSC 5, [2000] 1 R.C.S. 61, par. 28). Le para-
graphe 29(4) fait en sorte que la Ville peut céder une
condition ou un engagement enregistré en vertu du
par. 29(2) a toute personne ou organisation mention-
née au par. 29(1), de telle sorte que le cessionnaire
peut en demander 1’exécution au méme titre que si
¢’était lui qui en avait convenu avec le propriétaire.

[41] Deuxiemement, le par. 29(5) précise que
le Ministre peut en tout temps écarter ou modi-
fier un engagement ou une condition enregistré
en vertu du par. 29(2) s’il est dans I’intérét public
de prendre une telle mesure. Nous sommes d’avis
que cette disposition n’a de sens que si I’engage-
ment mentionné au par. 29(3) est énoncé en faveur
d’une « personne ou organisation » mentionnée au
par. 29(1). En effet, il serait injuste que le Ministre
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because he or she considered it in the public inter-
est to do so.

[42] The common denominator between s. 29(3),
s. 29(4) and s. 29(5) is that they all point to the con-
clusion that the covenants and conditions that may
be enforced under s. 29(3) are those that the “per-
son or organization” listed in s. 29(1) can in fact
enforce: the covenants and conditions in its favour.

(2) Does the Incentive Agreement Registered
on Title Show That the Parties to the Agree-
ment Intended the Incentive Payments to
Run With the Land?

[43] In addition to our conclusion arising out of
our interpretation of the HRA, we find that the In-
centive Agreement itself does not reveal an inten-
tion that the Incentive Payments would run with
the land. Even if the common law rule could be
circumvented in the case at bar, 604’s claim to the
payments would still fail. We see no basis on which
to disturb the chambers judge’s findings, which
O’Brien J.A. accepted, with respect to the contrac-
tual interpretation of the Incentive Agreement.

[44] The provisions of the Incentive Agreement
that are primarily at issue are clauses 5.3, 8.3 and
8.8. Clause 5.3 states:

If, at any time, the Owner, The Lougheed Block Inc.,
and any future owner, has not paid such taxes and lev-
ies when they become due, the City may, but is not ob-
ligated to, set off the amount owed by the Owner, the
Lougheed Block Inc., or any future owner against any
amounts owed, or that may be owing in the future, to the
Owner by the City pursuant to this Agreement. [Empha-
sis added.]

[45] The chambers judge concluded that clause
5.3 could not be interpreted to mean that the par-
ties to the Incentive Agreement intended the Incen-
tive Payments to go to a future owner. The clause

puisse écarter unilatéralement un engagement de
payer énoncé en faveur d’un propriétaire foncier,
tout simplement parce que, selon le Ministre, il est
dans I’intérét public de le faire.

[42] Le dénominateur commun entre les par. 29(3),
(4) et (5) est le fait qu’ils meénent tous a la conclu-
sion que les conditions et engagements suscep-
tibles d’exécution en vertu du par. 29(3) sont ceux
dont I’exécution peut effectivement étre demandée
par les « personne ou organisations » énumérées au
par. 29(1), soit les conditions et engagements énon-
cés en leur faveur.

(2) Le Contrat incitatif enregistré sur le titre
démontre-t-il que les parties a ce contrat
entendaient que les Paiements incitatifs se
rattachent au bien-fonds?

[43] Outre notre conclusion découlant de notre
interprétation de la HRA, nous estimons qu’aucune
intention de rattacher les Paiements incitatifs au
bien-fonds ne ressort du Contrat incitatif lui-méme.
Méme s’il était possible d’éviter 1’application de
la régle de common law en I’espece, la demande
de 604 visant les paiements devrait néanmoins étre
rejetée. Nous ne voyons aucune raison de modifier
les conclusions du juge en cabinet, qu’a retenues
le juge O’Brien, relativement a I’interprétation du
Contrat incitatif.

[44] Les principales clauses litigieuses du Contrat
incitatif sont les clauses 5.3, 8.3 et 8.8. La clause 5.3
prévoit ce qui suit :

[TRADUCTION] Si, a un moment donné, le propriétaire,
The Lougheed Block Inc., et tout futur propriétaire n’a
pas payé des taxes et prélevements de cette nature a
I’échéance, la Ville peut — sans toutefois y étre tenue
— opérer compensation entre la somme due par le pro-
priétaire, The Lougheed Block Inc., ou tout futur pro-
priétaire, et les sommes dues au propriétaire par la Ville,
ou qui pourraient lui étre dues dans le futur, en applica-
tion du présent contrat. [Nous soulignons.]

[45] Le juge en cabinet a conclu qu’on ne peut
considérer que la clause 5.3 signifie que les parties au
Contrat incitatif entendaient qu’un futur propriétaire
puisse recevoir les Paiements incitatifs. La clause
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does not refer to a future owner when describing the
recipient of the payments from the City under the
agreement. Its only references to future owners re-
late to the payment to the City of taxes and levies.
We find no palpable and overriding error in this in-
terpretation.

[46] The chambers judge also considered clause
8.3, which provides that, “[p]ursuant to and in ac-
cordance with Section 29 of the Act, this Agree-
ment shall be registered by caveat on title to the
Lands and the conditions and covenants herein
shall run with the Lands and shall bind the Owner
and subsequent owners and successors in title to the
Owner.” He found that this was simply a restate-
ment of what is provided for in s. 29 of the HRA
(enforcement by the City of a positive or negative
covenant in its own favour). Again, we find no pal-
pable and overriding error in this interpretation.
The reference to s. 29 does not show that the parties
to the agreement intended the Incentive Payments
to run with the land.

[47] Finally, clause 8.8 provides that “[e]verything
herein contained shall inure to the benefit of and be
binding upon the parties hereto, their administrators,
successors, and assigns respectively.” According to
the master’s interpretation, 604, which was merely a
subsequent owner, cannot be considered an admin-
istrator, successor or assign of LBI. We agree. The
term “successor’”’ should be read to mean a corpo-
rate successor, considering that clause 8.3 refers to
“successors in title” and “subsequent owners”, of
which 604 clearly is one, while clause 8.8 refers to
“successors”. “Contracting parties are presumed to
intend the legal consequences of their words” (G. R.
Hall, Canadian Contractual Interpretation Law
(2nd ed. 2012), at p. 91). Meaning must be given to
the choice to use one term in one clause and a differ-
ent term in a different clause of the same agreement,
and in this case, of the same section of an agree-
ment (section 8 — General provisions). In our view,
as the chambers judge found, the intention of the
contracting parties was that LBI alone would, after

ne fait pas état d’un futur propriétaire lorsqu’elle
décrit le bénéficiaire des paiements a étre effectués
par la Ville en vertu du contrat. Les seules mentions
concernant de futurs propriétaires se rapportent au
paiement a la Ville des taxes et prélevements. Nous
estimons que cette interprétation n’est entachée d’au-
cune erreur manifeste et déterminante.

[46] Le juge en cabinet a également examiné la
clause 8.3, laquelle prévoit ce qui suit : [TRADUC-
TION] « En vertu de ’article 29 de la Loi et confor-
mément a cette disposition, le présent contrat est
enregistré par voie de caveat sur le titre des biens-
fonds et les conditions et engagements prévus au
présent contrat se rattachent au bien-fonds et lient
le propriétaire — ainsi que les propriétaires subsé-
quents et les successeurs en titre du propriétaire. »
Selon le juge en cabinet, cette clause ne fait que
répéter ce que prévoit déja I’art. 29 de la HRA (le
droit de la Ville de demander I’exécution d’engage-
ments de nature positive ou négative énoncés en sa
faveur). Encore une fois, nous estimons que cette
interprétation ne comporte aucune erreur manifeste
et déterminante. La mention de I’art. 29 n’établit
pas que les parties au contrat entendaient que les
Paiements incitatifs se rattachent au bien-fonds.

[47] Enfin, la clause 8.8 précise que [TRADUC-
TION] « [t]out ce qui est prévu au présent contrat
bénéficie aux parties au présent contrat ainsi qu’a
leurs administrateurs, successeurs et ayants droit
respectifs et les lie. » Selon I’interprétation du pro-
tonotaire, 604 — qui était simplement un proprié-
taire subséquent — ne peut étre considérée comme
un administrateur, un successeur ou ayant droit de
LBI. Nous sommes d’accord. Le mot « succes-
seur » doit s’entendre au sens d’une personne mo-
rale qui lui succéderait (« corporate successor »),
vu la présence des mots « successeurs en titre »
(« successors in title ») et « propriétaires subsé-
quents » (« subsequent owners ») a la clause 8.3,
catégories auxquelles appartient de toute évidence
604, et I'utilisation du mot « successeurs » a la
clause 8.8. [TRADUCTION] « Les parties a un contrat
sont présumées vouloir les conséquences juri-
diques des mots qu’elles emploient » (G. R. Hall,
Canadian Contractual Interpretation Law (2¢ éd.
2012), p. 91). 1l faut donner un sens a la décision
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completing the rehabilitation work, be entitled to
the Incentive Payments, which were to be paid over
15 years.

[48] In 604’s submission, it would not make
sense to sever the benefits available to the owner
under the Incentive Agreement (which they identify
as the Incentive Payments) from the burdens im-
posed on it (i.e. efforts to be expended with respect
to the use of the Grand Theatre, and a restriction on
the use of the building). In our view, there is noth-
ing unusual about severing the Incentive Payments,
a benefit under the Incentive Agreement, from the
burdens relating to certain restrictions flowing from
the designation of the building as a Municipal His-
toric Resource.

[49] As we explained above, nothing in clause 5.3
confirms that the parties to the Incentive Agree-
ment intended the payments to go to a future owner.
Rather, a reasonable interpretation of the agreement
is that all the Incentive Payments were intended to
go to LBI. Read in conjunction, the recitals of the
Incentive Agreement, together with clauses 3 (Re-
habilitation Work), 4 (Payment of Rehabilitation In-
centive) and 5.4, lead to the conclusion that LBI was
entitled to receive all of the Incentive Payments.

[50] We further adopt the chambers judge’s rea-
soning to the effect that it is LBI that was the owner
at the time of the designation and that completed
all of the rehabilitative work 604 now benefits from
as the new owner. It is LBI that suffered the loss of
value and paid for the rehabilitation. Moreover, 604
could take the designation into consideration when
it purchased the Lougheed Building. Consequently,

d’employer un terme donné dans une clause et un
terme différent dans une autre clause figurant dans
le méme contrat, et encore plus, comme c’est le cas
en I’espece, dans une méme section d’un contrat
(section 8 — Généralités). A I’instar du juge en ca-
binet, nous sommes d’avis que I’intention des par-
ties contractantes était que seule LBI, apres avoir
terminé€ les travaux de restauration, aurait droit aux
Paiements incitatifs, lesquels devaient étre versés
sur une période de 15 ans.

[48] 0604 fait valoir qu’il serait illogique de disso-
cier les avantages conférés par le Contrat incitatif
au propriétaire (avantages qu’elle désigne comme
étant les Paiements incitatifs) des obligations qui lui
sont imposées par ce contrat (c’est-a-dire les efforts
requis de sa part relativement au Grand Theatre,
ainsi qu’une restriction concernant 1’utilisation qui
peut étre faite de I’immeuble). Selon nous, il n’y
arien d’inhabituel a dissocier les Paiements incita-
tifs, un avantage conféré par le Contrat incitatif, des
obligations liées a certaines restrictions découlant
de la désignation de I’immeuble comme ressource
historique municipale.

[49] Comme nous I’avons expliqué plus haut, la
clause 5.3 ne confirme d’aucune maniere que les
parties au Contrat incitatif entendaient que les paie-
ments puissent étre versés a un futur propriétaire.
Au contraire, une facon raisonnable d’interpréter
le Contrat incitatif consiste plutdt a considérer que
tous les Paiements incitatifs étaient censés étre ver-
sés a LBI. Une lecture d’ensemble des différents at-
tendus avec les clauses 3 (Travaux de restauration),
4 (Paiement de [’incitatif a la restauration) et 5.4
du Contrat incitatif meéne a la conclusion que LBI
avait le droit de recevoir tous les Paiements incita-
tifs.

[50] De plus, nous faisons notre le raisonnement
du juge en cabinet selon lequel c’est LBI qui était
propriétaire de I’Edifice au moment de sa désigna-
tion et qui a mené a bien tous les travaux de res-
tauration dont profite maintenant 604 en tant que
nouvelle propriétaire. C’est LBI qui a subi la perte
de valeur et payé les travaux de restauration. Qui
plus est, la désignation de I’Edifice était un facteur
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to conclude now that the intention was for the In-
centive Payments to go to a future owner would
have no commercial rationale and would, in es-
sence, provide 604 with an undeserved windfall.

C. Were the Incentive Payments Sold as an Asset
in the Judicial Sale?

[51] Another submission by 604 is that it pur-
chased the right to the Incentive Payments in the ju-
dicial sale. Once again, we disagree. The chambers
judge’s conclusion that the Incentive Payments were
not sold in the judicial sale is well supported by the
evidence.

[52] In the 604 Offer, the “Property” being pur-
chased is defined using the legal description of the
Lougheed Building (the real property) alone. The
604 Offer then lists other, ancillary, property that
was to be included in the sale:

10. All fixtures, equipment and chattels located on the
Property and which are owned by the Vendor shall be
included in the Purchase Price. The Purchaser acknowl-
edges that certain of said fixtures, equipment and chattels
are the property of the tenants of the Property and are not
included in the sale hereunder.

[53] The 604 Offer also states, at para. 6, that
“[a]ll leases and contracts that are assignable shall
be assigned to the Purchaser as of the Closing Date
and the Purchaser shall assume all obligations
thereunder.” In 604’s submission, the Incentive
Agreement was an “assignable contract” within the
meaning of para. 6 and was therefore sold to 604 in
the judicial sale.

[54] The chambers judge accepted that the In-
centive Agreement was an “assignable contract”,
but concluded that it had not been sold to 604, as

que 604 pouvait prendre en compte lorsqu’elle I’a
acheté. Par conséquent, conclure maintenant que
I’intention des parties €tait que les Paiements inci-
tatifs seraient versés a un futur propriétaire n’aurait
aucune logique d’un point de vue commercial et
aurait essentiellement pour effet de procurer a 604
un avantage auquel elle n’a pas droit.

C. Les Paiements incitatifs ont-ils été vendus en
tant qu’éléments d’actif lors de la vente sous
controle de justice?

[51] Un autre argument que fait valoir 604 est
qu’elle a acquis le droit aux Paiements incitatifs
a I’occasion de la vente sous contrdle de justice.
Une fois de plus, nous ne sommes pas d’accord. La
preuve étaye amplement la conclusion du juge en ca-
binet selon laquelle les Paiements incitatifs n’ont pas
été vendus lors de cette vente.

[52] Dans I’Offre de 604, la « propriété » visée
par I’offre d’achat est définie uniquement au moyen
de la description cadastrale de I’Edifice (I'im-
meuble). L’ Offre de 604 énumere ensuite d’autres
biens accessoires devant étre inclus dans la vente :

[TRADUCTION]

10. Tous les accessoires fixes, équipements et biens
meubles qui se trouvent sur la propriété et qui appar-
tiennent au vendeur sont inclus dans le prix d’achat.
L’acheteur reconnait que certains de ces accessoires
fixes, équipements et biens meubles appartiennent aux
locataires de la propriété et ne sont pas inclus dans la
vente visée aux présentes.

[53] L’Offre de 604 précise en outre, au par. 6,
que [TRADUCTION] « [t]ous les baux et contrats ces-
sibles sont cédés a I’acheteur a la date de cl6ture et
ce dernier assume toutes les obligations en décou-
lant. » 604 prétend que le Contrat incitatif consti-
tuait un « contrat cessible » visé au par. 6 et qu’il
lui a en conséquence été cédé a 1’occasion de la
vente sous contrdle de justice.

[54] Le juge en cabinet a retenu la prétention se-
lon laquelle le Contrat incitatif était un [TRADUCTION]
« contrat cessible », mais il a conclu que ce contrat
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para. 6 concerns only contracts that are “ancillary
to the Property” (para. 62). He found that para. 6
does not expand the scope of the “Property” being
acquired; rather, it merely addresses the process
for the transaction. He observed that if 604 had in-
tended to purchase the Incentive Payments, its offer
would have expressly mentioned them either in the
initial definition of the “Property” or in the list of
ancillary property at para. 10.

[55] In our view, the chambers judge did not make
a palpable and overriding error in his interpretation
of the 604 Offer. He sensibly limited the scope of
para. 6 to “assignable contracts” that were ancillary
to the real property. As Heritage argues, there may
have been other contracts to which LBI was a party
— for example, car leases or club memberships —
and 604 cannot be said to have purchased all such
contracts just because they were “assignable con-
tracts”. Given the substantial value of the Incentive
Payments, if 604 had intended to purchase the In-
centive Payments, its offer would likely have stated
this expressly. Instead, there is no indication, express
or otherwise, that 604 intended to purchase the In-
centive Payments.

[56] Further, the circumstances of the 604 Of-
fer support the chambers judge’s conclusion. As
O’Brien J.A. observed, the statement of claim ini-
tiating the sale proceedings did not refer to the In-
centive Agreement or to the Incentive Payments.
In addition, neither the judicial sale listing nor the
marketing brochure published pursuant to the order
for sale indicated that the Incentive Payments were
part of the property and assets included in the judi-
cial sale.

D. Is the Priority of Interests in the Incentive Pay-
ments Governed by the PPSA?

[57] Having found that the Incentive Payments
are not an interest that ran with the land and that
they were not sold to 604 in the judicial sale, we
must now determine whether the assignment of the
Incentive Payments is governed by the PPSA. As

n’avait pas été cédé a 604, étant donné que le par. 6
ne vise que les contrats « accessoires a la propriété »
(par. 62). Selon lui, le par. 6 n’élargit pas la défini-
tion de la « propriété » acquise; il ne porte que sur
les modalités de I’opération. Le juge en cabinet a
souligné que, si 604 avait eu I’intention d’acheter
les Paiements incitatifs, son offre aurait fait expres-
sément état de ceux-ci soit dans la définition initiale
de la « propriété », soit dans la liste des biens acces-
soires, au par. 10.

[55] Selon nous, le juge en cabinet n’a commis au-
cune erreur manifeste et déterminante dans son in-
terprétation de I’Offre de 604. Il a avec raison limité
la portée du par. 6 aux « contrats cessibles » acces-
soires & I’'immeuble. Comme le prétend Heritage, il
est possible que LBI ait été partie a d’autres contrats
— par exemple des contrats de location de voiture
ou des contrats d’adhésion a un club — mais on ne
saurait affirmer que 604 les a tous acquis du seul fait
qu’ils constituaient des « contrats cessibles ». Etant
donné la valeur considérable des Paiements incita-
tifs, si 604 avait eu ’intention de les acquérir, elle
I’aurait vraisemblablement mentionné expressément
dans son offre. Au contraire, il n’y a aucune indica-
tion, expresse ou autre, que 604 entendait acheter
ces paiements.

[56] De plus, les circonstances de 1’Offre de 604
appuient la conclusion du juge en cabinet. Comme
I’a fait remarquer le juge O’Brien, la déclaration a
I’origine de la procédure de vente ne faisait pas état
du Contrat incitatif ou des Paiements incitatifs. En
outre, ni la fiche descriptive de la propriété mise en
vente sous contrdle de justice ni la brochure publi-
citaire publiée conformément a 1’ordonnance de
vente ne précisaient que les Paiements incitatifs fai-
saient partie de la propriété et des éléments d’actif
inclus dans la vente sous controle de justice.

D. L’ordre de priorité quant aux Paiements incita-
tifs est-il régi par la PPSA?

[57] Comme nous avons conclu que les Paie-
ments incitatifs ne constituent pas un intérét qui se
rattachait au bien-fonds et qu’ils n’ont pas été ven-
dus a 604 lors de la vente sous contrdle de justice,
nous devons maintenant décider si les cessions des
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we mentioned above, LBI successively assigned
the Incentive Agreement to both Equitable and
Heritage before it defaulted on the Equitable loan.
The 604 Assignment was executed after the sale of
the Lougheed Building. It appears that this assign-
ment was registered at the Personal Property Regis-
try, but not until after the Heritage Assignment had
been registered in October 2010.

[58] Master Laycock held that the 604 Assign-
ment was ineffective because no consideration had
been paid for it. Jeffrey J. declined to decide this
issue or to address the issues of assignments and re-
demptions. He was of the view that any question re-
lated to 604’s claim to the Incentive Payments was
beyond the scope of the issue before the court. The
majority of the Court of Appeal, having determined
that the Incentive Payments ran with the land, held
that the PPSA did not apply. O’Brien J.A. was of
the view that, “having regard both to the scope of
the original application, and to the evidentiary re-
cord”, the Court of Appeal was not in a position to
determine which party was entitled to the Incentive
Payments at that time (para. 93).

[59] In this Court, Heritage argues that the
Heritage Assignment was registered before the 604
Assignment and that its interest in the Incentive
Payments should therefore have priority under the
PPSA. As for 604, it replies that the Equitable As-
signment was already registered under the PPSA at
the time of the 604 Assignment. Finally, Heritage
maintains that, should this Court decline to decide
the PPSA issue, it should at least determine whether
the Incentive Payments are a chose in action so as
to facilitate further proceedings between the par-
ties.

[60] The PPSA applies to “every transaction that in
substance creates a security interest, without regard
to its form and without regard to the person who has
title to the collateral” (s. 3(1)(a)). We conclude that
the Incentive Payments are a chose in action. The
right to the Incentive Payments is merely contractual

Paiements incitatifs sont régies par la PPSA. Ainsi
que nous I’avons mentionné précédemment, LBI a
cédé le Contrat incitatif successivement 4 Equitable
et a Heritage avant de faire défaut a I’égard du rem-
boursement du prét que lui avait consenti Equitable.
La Cession en faveur de 604 a été conclue apres la
vente de I’Edifice. Cette cession semble avoir été en-
registrée au bureau d’enregistrement des siiretés mo-
bilieres, mais seulement apres 1’enregistrement de la
Cession en faveur d’Heritage en octobre 2010.

[58] Le protonotaire Laycock a jugé que la Ces-
sion en faveur de 604 était inopérante, parce qu’au-
cune contrepartie n’avait été payée a son égard. Le
juge Jeffrey de la Cour du Banc de la Reine a refusé
de trancher cette question ou d’examiner celles des
cessions et des rachats. D’apres lui, toute question
liée a la demande de 604 visant les Paiements inci-
tatifs dépassait le cadre de la question soumise a la
cour. Ayant conclu que les Paiements incitatifs se
rattachaient au bien-fonds, les juges majoritaires de
la Cour d’appel ont décidé que la PPSA ne s’appli-
quait pas. Le juge O’Brien a quant a lui estimé que,
[TRADUCTION] « eu égard a I’objet de la demande
initiale et a la preuve au dossier », la Cour d’appel
n’était pas en mesure de décider quelle partie avait
droit aux Paiements incitatifs (par. 93).

[59] Devant notre Cour, Heritage prétend que la
cession en sa faveur a été enregistrée avant la Ces-
sion en faveur de 604 et que I’intérét qu’elle possede
a I’égard des Paiements incitatifs devrait en consé-
quence avoir priorité suivant la PPSA. De son cOté,
604 réplique que la Cession en faveur d’Equitable
était déja enregistrée en vertu de la PPSA au moment
de la Cession en faveur de 604. Enfin, Heritage sou-
tient que, si notre Cour refuse de statuer sur la ques-
tion de la PPSA, elle devrait a tout le moins décider
si les Paiements incitatifs constituent une chose non
possessoire afin de faciliter le déroulement de procé-
dures ultérieures entre les parties.

[60] La PPSA s’applique a [TRADUCTION] « toute
opération qui crée essentiellement une siireté, in-
dépendamment de sa forme et de 1’identité de la
personne qui possede le titre relatif au bien grevé »
(al. 3(1)(a)). Nous concluons que les Paiements
incitatifs sont une chose non possessoire. Le droit
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and is not an interest that runs with the land or that
is ancillary to the real property. Therefore, it follows
that, contrary to 604’s suggestion, any interests in
the payments are not exempt from the PPSA pursu-
ant to s. 4(f) or (g) thereof. The PPSA governs the
priority of interests in the Incentive Payments.

[61] Clause 7 of the Equitable Assignment states
that the assignment was given by LBI to secure
repayment of its mortgage to Equitable. Jeffrey J.
held that the Equitable Assignment was only a se-
curity interest. O’Brien J.A. accepted Jeffrey J.’s
conclusion, as he was also of the view that “the
assignment was for purposes of securing the mort-
gage debt” and that it “constituted a security inter-
est only” (para. 87).

[62] The right to the Incentive Payments, contrary
to land lease payments, for example, arose only
upon LBI’s completion of the rehabilitation work,
and their purpose was to satisfy all rights to com-
pensation from the City that flowed from the his-
toric resource designation and from the restoration.
They were offered on a one-time basis to the owner
of a newly designated building and were never
meant to follow the property. This is confirmed by
the fact that the parties agree that if the Incentive
Payments had been made on a lump sum basis, 604
would not be entitled to recover part of that sum.
We are therefore satisfied that the PPSA applies to
the Incentive Payments.

[63] This being said, to the extent that the parties
disagree about the effect of the assignments and the
resulting priorities, we would remit this issue alone
to a master in chambers to be decided in accordance
with our findings above. However, we note that in
light of our conclusion that the Equitable Assign-
ment created a security interest only, the most Equi-
table could have transferred to 604 was its security
interest. In this regard, this Court’s reasons in the
related appeal, Krayzel Corp. v. Equitable Trust

aux Paiements incitatifs a simplement un carac-
tere contractuel et n’est pas un intérét rattaché au
bien-fonds ou accessoire a I’'immeuble. Contraire-
ment a ce que prétend 604, il s’ensuit qu’aucune
cession relative a ces paiements n’échappe a I’ ap-
plication de la PPSA par I'effet de 1’al. 4(f) ou (g)
de cette loi. La PPSA régit I’ordre de priorité des
Paiements incitatifs.

[61] La clause 7 de la Cession en faveur d’Equi—
table précise que la cession a été consentie par LBI
pour garantir le remboursement de son hypotheque
a Equitable. Le juge Jeffrey a statué que cette ces-
sion ne constituait qu’une streté. Le juge O’Brien a
fait sienne cette conclusion du juge Jeffrey, étant lui
aussi d’avis que [TRADUCTION] « la cession visait a
garantir la créance hypothécaire » et qu’elle « avait
uniquement créé une streté » (par. 87).

[62] Contrairement a ce qui aurait été le cas s’il
s’était agi, par exemple, de paiements découlant
d’un bail foncier, le droit aux Paiements incitatifs
a pris naissance uniquement lorsque LBI a terminé
les travaux de restauration. Ces paiements visaient
la satisfaction de I’ensemble des droits a une indem-
nisation par la Ville pour la désignation de 1’Edifice
comme ressource historique et pour la restauration
de celui-ci. Les paiements constituaient une offre
globale a la seule intention du propriétaire d’un
édifice récemment désigné et ils n’étaient aucune-
ment censés suivre la propriété. Cette conclusion est
confirmée par le fait que les parties s’accordent pour
dire que, si les Paiements incitatifs avaient été ver-
sés sous forme de somme forfaitaire, 604 n’aurait eu
droit a aucune partie de cette somme. Nous sommes
donc convaincus que la PPSA s’applique aux Paie-
ments incitatifs.

[63] Cela dit, dans la mesure ou les parties ne
s’entendent pas sur I’effet des cessions et sur 1’ordre
de priorité en découlant, nous sommes d’avis de ren-
voyer ce seul aspect a un protonotaire en chambre
pour décision conformément aux conclusions que
nous énongons. Nous tenons toutefois a signaler
que, vu notre conclusion selon laquelle 1a Cession en
faveur d’Equitable a simplement créé une sireté, la
seule chose qu’Equitable aurait pu transférer 2 604
était sa stireté. A cet égard, les motifs exposés par
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Co., 2016 SCC 18, [2016] 1 S.C.R. 273, which are
being issued concurrently with the reasons in this
appeal, will have to be considered in any further
proceedings relating to the Incentive Payments.

VI. Conclusion

[64] We would allow the appeal and restore the or-
der of the master in chambers, with costs throughout
to Heritage and LBI as against 604. The Incentive
Payments arising under the Incentive Agreement
are not an interest in land by operation of the HRA
and are not among the assets sold to 604. If the par-
ties disagree about the order of priorities under the
PPSA between the Heritage Assignment and the 604
Assignment, we would remit this issue alone to a
master in chambers to be decided in accordance with
the foregoing findings.

Appeal allowed with costs.

Solicitors for the appellant: Burnet, Duckworth
& Palmer; Calgary.

Solicitors for the respondents the Lougheed
Block Inc., Neil John Richardson, Hugh Daryl
Richardson and the Heritage Property Corpora-
tion: Willow Park Law Office, Calgary.

Solicitors for the respondent 604 1st Street S.W.
Inc.: Gowling WLG (Canada) Inc., Calgary.

notre Cour dans le pourvoi connexe Krayzel Corp.
c. Equitable, Cie de fiducie, 2016 CSC 18, [2016]
1 R.C.S. 273, qui est décidé en méme temps que
le présent appel, devront étre pris en compte dans
toutes procédures ultérieures portant sur les Paie-
ments incitatifs.

VI. Conclusion

[64] Nous sommes d’avis d’accueillir le pourvoi et
de rétablir I’ordonnance du protonotaire en chambre,
avec dépens payables par 604 en faveur d’Heritage
et de LBI devant toutes les cours. Les Paiements in-
citatifs prévus par le Contrat incitatif ne constituent
pas un intérét foncier par I’effet de la HRA et ils ne
font pas partie des éléments d’actif vendus a 604. Si
les parties ne s’entendent pas sur la question de sa-
voir si ¢’est la Cession en faveur d’Heritage ou la
Cession en faveur de 604 qui a priorité en vertu de la
PPSA, nous sommes d’avis de renvoyer cette seule
question a un protonotaire en chambre pour qu’elle
soit tranchée conformément aux conclusions que
nous énongons.

Pourvoi accueilli avec dépens.

Procureurs de I’appelante : Burnet, Duckworth
& Palmer, Calgary.

Procureurs des intimés Lougheed Block Inc.,
Neil John Richardson, Hugh Daryl Richardson et
Heritage Property Corporation : Willow Park Law
Office, Calgary.

Procureurs de ’intimée 604 Ist Street S.W.
Inc. : Gowling WLG (Canada) Inc., Calgary.
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MEW J.

REASONS FOR DECISION

[1] The Village of Bath in Lennox & Addington County traces its origins back to its first
European settlers, United Empire Loyalists, who settled there in 1784. It boasts a number of fine
historic buildings, including the two properties which are the subject of this proceeding.

[2] Layer Cake Hall is a one-and-a-half-storey board and batten building, designed in the
Carpenter's Gothic style and constructed in 1859.

[3] The OIld Town Hall was completed in 1861 as a court house. It was designed in the
Tuscan Portico style, patterned after Roman buildings that had civic or judicial functions. It is
presently the home of the Bath Museum.

[4] On 11 December 1997, ownership of the properties was transferred from the Village of
Bath, which at the time was a local authority, to The Fairfield-Gutzheit Society, for nominal
consideration of two dollars each.
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[5] These transactions were prompted by the then-pending amalgamation of the Village of
Bath with two other local authorities to form Loyalist Township. Elected officials in Bath were
concerned that they would have little influence in the new Township, and that it would not
adequately protect Bath’s historical buildings.

[6] The Fairfield-Gutzeit Society had been established earlier in 1997 as a not-for-profit
corporation, and the properties were transferred to the Society to ensure their preservation and
protection.

[7] The Township has leased Layer Cake Hall from the Society since amalgamation on 1
January 1998. The Township began leasing Old Town Hall from the Society on 1 May 2009.

[8] The last agreed-upon lease terms have now expired, although the Township remains in
possession. Unable to find alternative tenants, the Society listed the properties for sale. The
Township claims that by doing so the Society breached the terms of a covenant which, it says,
gives it a right of first refusal to repurchase the properties for two dollars each, a right which it
has purported to exercise.

[9] The Society challenges both the validity and (if valid), the effect of the covenant and,
hence, the Township’s exercise of its right of first refusal. It also alleges various breaches by the
Township of its lease obligations and seeks orders that the Township vacate the premises.

[10] The properties have not been sold pending the outcome of this proceeding.
Issues

[11] The Township’s application seeks to enforce what it characterises as its right of first
refusal. By counter-application, the Society seeks declarations that the covenant containing the
so-called right of first refusal is invalid and unenforceable, and that the leases between the
Society and the Township are terminated, and an order that the Township vacate the properties
within 90 days.

[12] 1 would summarise the issues presented as follows:
a) Are the covenants (rights of first refusal) valid and enforceable?

b) If the answer to (a) is “yes”, were the rights triggered by the actions of the Society
when it listed the properties for sale?

c) If the answer to (b) is “no”, did the Society nevertheless breach its good faith
obligations of contractual performance?

d) Is the Township in default, or has it otherwise breached its obligations under the
leases of the property?

e) What are the appropriate remedies arising from the determination of these issues?
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The Covenants

[13] The agreements to transfer the properties from the Village of Bath to the Society
contained what the Township describes as a right of first refusal in favour of the Township. The
Society disputes this characterisation, maintaining that the provision is a restrictive covenant
creating an interest in land which is null and void because

a) it does not meet the statutory requirements of a covenant under s. 19(4) of the
Land Titles Act, R.S.0. 1990, c.L.5 and, accordingly, was not properly registered
on title, may not be enforced and should now be deleted; and

b) itis an option to purchase which violates the rules against perpetuities.
[14] Tt is necessary to go back to 1997 in order to put the parties’ dispute in a proper context.

[15] At that time, William Hineman was the Reeve of the Village. Under a plan of local
government reorganisation that was due to come into effect on 1 January 1998, the Village
would cease to exist as a local authority. Mr. Hineman’s evidence is that the Council of the
Village was concerned that the new local authority, Loyalist Township, would not protect its
historic buildings, and would, perhaps “sell them off” or “dispose of them into the public sector”.

[16] In 1997, there was already in existence a semi-independent committee in the Village
known as the “Bath Bicentennial Committee”. According to Mr. Hineman, this semi-
independent committee was incorporated as the Fairfield-Gutzeit Society on 28 August 1997. It
IS a registered charity administered by volunteers who manage and maintain certain heritage
properties, including the subject properties, in the former Village of Bath.

[17] Mr. Hineman was a founding director of the Fairfield-Gutzeit Society although he has
testified that he did not take an active role in the Society until after he was no longer Reeve.

[18] On 27 October 1997, evidently in anticipation of an agreement between the Village and
the Society, the Village passed a by-law to authorise agreements to convey the Layer Cake Hall
and the Old Town Hall to the Society. The wording of the resolution included this narrative:

WHEREAS the Corporation of the Village of Bath desires to convey to two
distinctively historic buildings to the Fairfield Gutzeit Society;

AND WHEREAS an agreement has been established whereby in the event that
the Fairfield Gutzeit Society is dissolved, the Village will have first option to have
these buildings re-conveyed to it and this agreement is attached to and forms
Schedule “A”.

[19] The agreement subsequently entered into on 31 October 1997 provides for title of the
properties to be transferred from the Village to the Society. The Society acknowledges in the
agreement that the properties and title are being transferred to it subject to certain terms and
conditions including that:
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...the Society may transfer the Properties...to an organization having objects
similar to the Society’s on such terms as the Society is its sole discretion deems
appropriate. In the event the Society wishes to dispose of its interest in either of
the Properties, other than to an organization having similar objects, it shall give
written notice of such intention to the Village, which notice shall include an offer
to the Village to purchase the Property as a purchase price of Two Dollars
($2.00)...the Village shall have a period of sixty (60) days following receipt of
notice to either accept or reject the offer. If the Village fails to accept the offer in
writing within a period of sixty (60) days, it shall be deemed to have refused the
offer, and the Society shall be free to dispose of the Property to the third party on
such terms and conditions as the Society, in its sole discretion may determine. In
the event that the Village notifies the Society of its acceptance of such offer
within the period of sixty (60) days, following receipt of notice from the Society,
transfer of the Society’s title to the Property or Properties shall be completed
within a further period of sixty (60) days following acceptance of the offer by the
Village.

Following a public consultation, the Village declared the properties surplus

November 1997 and passed a resolution which stated:

[21]

WHEREAS the Council of the Village of Bath is of the opinion that the historic
properties known as the Old Town Hall and the Layer Cake Hall will be better
served if kept within an organization dedicated to the preservation of the historical
integrity of the Village of Bath;

WHEREAS the Fairfield Gutzeit Society has expressed its interest in obtaining
and caring for both of these properties;

AND WHEREAS By-law 929/97 was approved at a Regular Meeting of the
Council of the Corporation of the Village of Bath held October 27, 1997 to
authorize the Reeve and Chief Administrative Officer to execute any and all
documents for the conveyance of these properties from the Village of Bath to the
Fairfield Gutzeit Society;

on 24

The Village transferred the properties to the Society on 11 December 1997. “Schedule
A” of the Transfer/Deed contain the following provisions:

In the event the Transferee wishes to dispose of its interest in the property other
than to an organization having similar objects as the Transferee, the Transferee
shall give written notice of such intention to the Transferor. This notice shall
include an offer to sell the properly to the Transferor at a purchase price of two
(%$2.00) dollars, plus the assumption of any charge, mortgage or encumbrance then
registered against title to the properly that was given with the consent of the
Transferor as set out above.
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The Transferor shall have a period of 60 days following receipt of notice to either
accept or reject the offer. If the Transferor fails to accept the offer in writing
within the period of 60 days, it shall be deemed to have refused the offer and the
Transferee shall be free to dispose of the properly to a third party on such terms
and conditions as the Transferee, in its sole discretion may determine. In the event
the Transferor notifies the Transferee of its acceptance of such offer within the
said period of 60 days, the transfer of the property to the Transferor shall be
completed within a further period of 60 days following acceptance of the offer by
the Transferor.

[22] Schedule A to the Transfer/Deed is described in the evidence of the Society as a
restrictive covenant. It was signed by the chairman and secretary of the Society.

[23] When, on 27 March 2006, the properties were converted into the Land Titles system, the
covenant was carried over and appears on the parcel register.

[24] The Township takes the position that the agreement between the Society and the Village
to transfer the properties gives it valid and enforceable contractual rights of first refusal in the
event that the Society wishes to dispose of one or both of the properties to anything other than an
organisation having similar objects to its own.

[25] There is no dispute that, as the legal successor to the Village of Bath, the Township
stands in the same position as the Village would have in terms of rights and obligations conferred
by the agreement.

[26] The Society’s position is that the covenant never met the applicable legal requirements
for a restrictive covenant, and was, therefore, invalid and unenforceable from the outset. The
Society argues that the covenant does not identify the benefiting lands, seeks to impose a positive
covenant, and seeks to restrict transfer or assignment rights as opposed to use.

[27] A concise summary of the distinction between options to purchase and rights of first
refusal is provided by Laskin J.A. in 2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 4009, at
para. 24:

. the jurisprudence establishes that options to purchase create immediate
interests in land; rights of first refusal do not. Options to purchase are specifically
enforceable; rights of first refusal are not. And options to purchase are subject to
the rule against perpetuities; rights of first refusal are not. Finally ... options to
purchase give the option holder control over the decision to effect a conveyance.
Rights of first refusal give the land owner control over the decision to convey. But

in some circumstances control over the exercise of the option is not
determinative.

[28] In Israel Estate, the question posed by the Court of Appeal for determination was as
follows:
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A sells land to B. At the same time, A and B enter into an agreement that A can
repurchase the land if a condition under B’s control is met. Does the agreement
give A an interest in land, or only a personal contractual right?

[29] The situation in the present case is somewhat similar. A (the Village of Bath, now
Loyalist Township) sold the properties to B (the Fairfield-Gutzeit Society). In Israel Estate, the
land in question contained a gravel pit, and the purchasers bought the land to obtain the gravel
but, contemporaneously with the conveyance, signed an agreement giving A the “first option to
purchase” the land for $1.00 once the gravel had been removed from it. The agreement gave B
the “discretion” and “authority” to state when all of the gravel had been removed.

[30] In the present case, the Society - B - has an unfettered ability to transfer the properties to
a third party organisation having objects similar to the Society’s on such terms as the Society
deems appropriate. It is only in the event that the Society “wishes to dispose” of its interest in
either of the properties other than to an organisation having similar objects, that the Society is
obliged to notify Loyalist, such notice to include an offer to Loyalist to purchase the property.

[31] It can be seen that the event triggering Loyalist’s ability to exercise what it describes as
its right of first refusal is not within its control. Loyalist’s right only becomes exercisable in the
event that the Society wishes to dispose of its interest in the properties other than to an
organisation having similar objects to the Society.

[32] As was the situation in Israel Estate, the right given to Loyalist amounts to a “first option
to purchase” the land, but it is a right that “does not fit precisely into either the definition of an
option to purchase or a definition of a right of first refusal established in the jurisprudence”:
Israel Estate, at para. 25. In such situations, it is appropriate to focus on what the parties
intended by their agreement: Israel Estate, at para. 38.

[33] I would observe that the transfer of these hitherto two publicly owned properties by the
Village of Bath to the Society was effected so that the properties would be preserved for the
benefit of the community. It made sense, given the notional consideration received by the
Village, that if the rationale for the transfer could no longer be assured, there would be an
opportunity for the properties to revert to the Township (as successor to the Village). This was a
provident condition of what might otherwise have been seen as an improvident transaction.

[34] In Israel Estate, the Court of Appeal determined that the purpose of the agreement, the
context in which it was made, its terms, and the conduct of the parties under it, showed an
intention to the give the original owner (“A”) an option to repurchase the land, which gave rise to
an immediate, equitable interest in the land.

[35] A distinguishing feature between the present case and the circumstances in Israel Estate,
is that, setting aside any issues relating to the rule against perpetuities, there was in that case an
expectation that the option to repurchase would crystallise at some point. This would happen
once the owner of the land (“B”’) had removed the gravel. By contrast, the Township’s option to
repurchase the properties would only arise in the event that the Society wished to dispose of its
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interest in the properties other than to an organisation having similar objects to the Society. It
might never have happened at all.

[36] Looking at the nature of the transaction, the intention of the parties and all of the
circumstances, I conclude that the Township’s option to repurchase the properties was not
intended to, and did not, give rise to an immediate, equitable interest in the properties. The
Township’s interest in the properties would not have prevented the sale by the Society to a
similar organisation with similar purposes. Neither the agreement nor the schedule to the
Transfer/Deed purported to impose rights that would attach to the land and, hence, to a party
purchasing the properties from the Society.

[37] It follows logically from this analysis that had the Society sold either of the properties to
a similar organisation with similar purposes, it would not have had to notify the Township and
the purchaser would have obtained title unencumbered by any restrictive covenant.

[38] It would also follow that had the Society sold the properties to a bona fide purchaser
without notice that was not an organisation with similar objectives, the Township would not be
able to assert any interest in the properties.

[39] Inthe event that | am wrong about the characterisation of what is essentially an option to
purchase, | make two observations.

[40] First, although the rule against perpetuities would apply if there was an otherwise valid
covenant, the Township purported to exercise its option within 21 years of the Transfer/Deed
transaction.

[41] The second observation relates to the transfer of the properties into Land Titles. Sections
119(3) and (4) of the Land Titles Act, R.S.0. 1990, c.L.5, provide as follows:

Registration of covenants, on application

(3) Upon the application of the owner of land that is being registered or of the
registered owner of land, the land registrar may register as annexed to the land a
covenant that the land or a specified part thereof is not to be built upon, or is to be
or is not to be used in a particular manner, or any other covenant running with or
capable of being legally annexed to land.

Idem
(4) A covenant shall not be registered under subsection (3) unless,

(a) the covenantor is the owner of the land to be burdened by the
covenant;

(b) the covenantee is a person other than the covenantor;
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(c) the covenantee owns land to be benefitted by the covenant and that
land is mentioned in the covenant; and

(d) the covenantor signs the application to assume the burden of the
covenant.

[42] The Society argues that Schedule “A” to the Transfer/Deed of Land does not identify the
land to be benefited (i.e. the dominant tenement) and, as such, the covenant should have been
struck from title at the time of conversion into Land Titles.

[43] A not dissimilar scenario occurred in Mississippi Mills (Town) v. 1278502 Ontario Inc.
(2006) 28 MPLR (4™ 102, 49 RPR (4™) 283 (Ont SCJ). There a municipality purported to
exercise an option contained in a covenant to repurchase five parcels of land that had been sold
to a developer. The covenant provided that the grantee would commence construction of one or
more buildings on the properties within one year of the date of the closing of the purchase of the
lands and to substantially complete the construction within one year of the date of issuance of a
building permit. Failing which, the covenant provided that the grantor (the Municipality) had the
right to repurchase the lands at the original purchase price. When the municipality purported to
exercise this right, both the purchasers of the land and a mortgagee of three of the five properties
objected. Pedlar J. held that covenants that had been registered did not comply with s. 119(4) of
the Land Titles Act. In particular, the covenants did not describe the land to be benefited and the
covenantee and the covenantor were the same entity.

[44] Notably, one of the submissions that was made to Pedlar J. was that the covenants must
be enforceable either in contract or in equity, and as there was no privity of contract (the
covenant being the product of a by-law rather than an agreement), the enforcement, or otherwise,
of the covenants must be a matter of equity.

[45] In the present case, while | would agree that the covenant annexed to the Transfer/Deed
of Land was not registerable under the Land Titles system, it nevertheless remains enforceable
by the Township, given its privity of contract with the Society.

Was the Township’s Option Triggered?

[46] The Township’s right which I would describe as an option to purchase, turns on the
following words:

In the event that the Transferee [the Society] wishes to dispose of its interest in
the property other than to an organisation having similar objects as the Transferee,
the Transferee shall give written notice of such intention to the Transferor [the
Township]. This notice shall include an offer to sell the property to the
Transferor at a purchase price of two ($2.00) dollars.

[47] In May 2015, the Society listed the subject properties for sale to the general public on the
multiple listing service (MLS) through Smith & Hineman, a firm of real estate agents (the
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Hineman of Smith & Hineman is the same Mr. William Hineman who was the Reeve of the
Village of Bath and a founding director of the Society).

[48] The listing for Layer Cake Hall stated that the Society was seeking $279,000 for it and
specified that this was a “first time offering to the public... Attached lot has possibility of
severance”.

[49] The listing for Old Town Hall stated that the Society was seeking $229,000 for the
property, and provided that the building “is being offered to the public for the first time in over
150 years”.

[50] Neither listing made mention of the buyer having to be an organisation having similar
objects as the Society.

[51] The Township argues that by listing the properties for sale, the Society was trying to do
with the properties exactly what the Village of Bath had worried the new Township might do:
“sell them off” or “dispose of them into the public sector”.

[52] The parties dispute whether the listing of the properties by the Society amounted to a
“wish to dispose” which would trigger the Township’s option to repurchase.

[53] The Society’s position is that regardless of how the option contained in the agreement or
covenant is characterised, the option was not, in fact, triggered. The Society never received an
offer for sale. It argues that a mere listing for sale, absent some other step, such as the receipt of
an offer or the transfer of the assets, would not trigger an option.

[54] The Township, by contrast, relies on this court’s decision in St. Andrew Goldfields Ltd. v.
Teddy Bear Valley Mines Ltd., 2014 ONSC 1843 to support its assertion that by listing the
properties for sale to the public and not providing notice to the Township, the Society evinced a
wish to sell the properties to the public.

[55] In the St. Andrew Goldfields case, contracts concerning the entitlement to mining
royalties provided that if a party “wishes or seeks to transfer directly or indirectly” all or a
portion of royalties to which it may have become entitled, the other participating parties would
be entitled to a right of first refusal. An issue arose as to whether, when the party with the
entitlement to royalties was dissolved, and its royalty interests were subsequently assigned to its
largest shareholder, the rights of first refusal contained in the agreements were triggered. The
court rejected an argument that the right of first refusal would only be triggered upon receipt of
an offer from a third party to purchase the royalties that it was willing to accept, conditions
which were never met since the dissolution did not result in an offer being made with respect to
the royalties. McEwen J. stated, at para. 22:

... based on the wording of the Agreements, it was not when an offer to purchase
was made, but rather when Teddy Bear sought to dispose of the royalties, that the
obligation to provide SAS with a right of first refusal under both Agreements was
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triggered. Interpreting the clauses otherwise would artificially avoid the parties'
intentions, as derived from the Agreements' wording.

[56] The Township further notes that the Concise Canadian Oxford Dictionary (2005) defines
the verb “wish” in part, as: “have a desire or aspiration (esp. something that cannot or is unlikely
to occur)” or “have as an intention or hope”.

[57] The Society, relying on the Court of Appeal’s decisions in Harris v. McNeely (2000), 47
OR (3d) 161, 2000 CanLlIl 5649 (ON CA) and Benzie v. Kunin, 2012 ONCA 766 argues that a
grantee’s right of first refusal is only converted into an option to purchase when the grantor of
the right receives an offer to purchase the grantor’s interest which the grantor is prepared to
accept.

[58] In Harris v. McNeely, the parties had entered into a right-of-way agreement which
contained a mutual right of first refusal by each over the lands of the other in the event that “one
wishes to sell their property and has received an offer which they are willing to accept”
[emphasis added]. Benzie involved a right of first refusal that would be triggered if a party “shall
desire to sell” the subject property. But the case did not consider when that right was triggered
but, rather, whether the right of first refusal would bind non-parties and be registrable under the
Land Titles Act.

[59] In St. Andrew Goldfields Ltd. v. Teddy Bear Valley Mines Ltd., McEwen J. concluded that
the construction that promoted the true intent of the parties in what he described as “the broadly
worded Agreements” is that the party entitled to receive royalties could not divest itself of those
royalties without giving the other party the right of first refusal.

[60] When one considers that the rationale for the original transfer of the properties from the
Village of Bath to the Society was to protect its historic buildings and prevent them from being
sold off or disposed of other than to an organisation with similar objectives to the Society’s, the
most reasonable interpretation of the agreement between the Village and the Society is that if the
Society were to subsequently wish to dispose of the properties other than to an organisation
having similar objects to its own, the Township would have a right to re-acquire the properties.
The by-law passed by the Village on 27 October 1997 reinforces this:

In the event that the ... Society is dissolved, the Village will have first option to
have these buildings re-conveyed to it...

[61] There is no basis to read into a straightforward agreement that evinces the intentions of
the parties at the time the agreement was entered into what would amount to a condition
precedent that the Township’s rights would only be triggered in the event of receipt of an offer to
purchase the properties that the Society is prepared to accept.

[62] The question, then, is whether listing the properties on MLS was sufficient to evince a
wish or intent on the part of the Society to dispose of the properties.
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[63] An affidavit sworn by Mr. Hineman sets out, from his and the Society’s perspective,
negotiations that were taking place between the Township and the Society concerning the
renewal of the Township’s leases on the properties and the Society’s efforts to find new tenants
who would lease the properties on more commercially viable terms. Mr. Hineman states that
when the Society was unable to find a suitable tenant, it decided to list the properties for sale at
the end of May 2015. His business partner, Gary Smith, listed the properties for sale and Mr.
Hineman says that Mr. Smith was “actively seeking a purchaser or organisation having similar
objects as the Society”.

[64] Mr. Hineman continues, at paragraph 51 of his affidavit sworn on 29 April 2016:

Listing properties for sale is a method of testing the market for properties. At no
time did the Society ‘intend to dispose of its interests in the property other than to
an organization having similar objects as the Society’.

[65] A minute of a 24 June 2015 Board meeting of the Society provides further context. It
notes that the Society decided to “push” the lease issues with the Township “by offering the
buildings for sale”. Upon receipt by a letter from the Township’s lawyers stating that the Society
could not sell the buildings due to the “covenant” and threatening legal action, the Society
instructed the real estate agent to remove the two properties from the “Active for Sale” market
and to put them on the “Active for Lease” market.

[66] The difficulty with Mr. Hineman’s evidence that it was never the intention of the Society
to sell the properties, other than to a similar organisation, is that the listing states that the
properties are “being offered to the public”. The listing for Layer Cake Hall also notes the
possibility of a severance. This is at odds with his evidence.

[67] If listing the properties for sale to the public was a ploy to get the Township to adopt a
more reasonable (from the Society’s perspective) attitude towards the lease renewal discussions,
it failed to achieve that objective.

[68] Regardless of the reason for listing the properties for sale, | find that the listing of the
properties for sale on MLS is evidence of the Society’s wish, at that time, to dispose of its
interest in the properties. The agreement of 31 October 1997 provided that in the event that the
Society wished to dispose of its interest in the properties (other than to an organisation having
similar objects), it was required to give notice of such intention to the Township. No such notice
was given. As a result, | find that the Society breached its agreement with the Township.

[69] The Society agrees that if the Township’s option to repurchase is enforceable and if it
was triggered, the appropriate remedy is specific performance. However, it argues that in its
eagerness to re-acquire the properties, the Township “jumped the gun”. In that regard, the
Society points to clause 5 of the 31 October 1997 agreement between the Society and the Village
which provides:

In the event of a breach of any term or condition of this Agreement by either or
both parties hereto, the parties hereto agree to negotiate for a reasonable period of
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time in good faith to attempt to remedy the breach in a manner mutually
satisfactory to the parties hereto before exercising their strict legal rights by action
or otherwise.

[70] In seeking to force the transfer of the properties just three days after the Township
became aware that the properties had been listed, the Society argues that the Township has failed
to comply with clause 5 of the agreement.

[71] It may well be that the Township viewed the listing of the properties on the MLS “to the
public” as an opportunity to exercise its option to repurchase. Such an opportunistic move, if
that is what it was, was nevertheless a consequence of the Society’s breach of its obligation to
provide the Township with notice of its wish to dispose of the properties to the public.

[72] After the Township notified the Society of its position that the Society was required to
offer the properties to the Township for repurchase, there were exchanges of lawyers’
correspondence. But the Township started its application on 26 June 2015 without any
meaningful negotiations having taken place.

[73] The Township’s argues, in relation to clause 5 of the agreement, that good faith
negotiation was not required in view of the conduct of the Society, which amounted to
repudiation, misrepresentation and/or bad faith conduct.

[74] 1do not agree.

[75] Rather, in my view, the spirit, if not the letter, of clause 5 of the 31 October 1997
agreement was not adhered to by either party.

[76] However, clause 5 is in any event essentially aspirational. It is not cast in the language of
a condition precedent to the right of either party to exercise their strict legal rights by action or
otherwise.

[77] 1 find that the Township’s rights were triggered by the actions of the Society when it
listed the properties for sale. It is entitled to seek a remedy from this court as a result of the
Society’s failure to provide it with the required notice.

[78] Given my finding on the triggering of the option to purchase, it is not necessary for me to
consider whether the Society otherwise breached its good faith obligations of contractual
performance.

Is the Township in default or has it otherwise breached its obligations under the leases of
the property?

[79] The Society points to what it alleges to be numerous breaches of the leases and acts of
default.

[80] The leases on each of the properties expired on 31 August 2014.
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[81] Prior to the expiry of the leases, the Township did not provide notice of its intention to
renew the leases as required by the notice provisions contained in the leases.

[82] On 21 August 2014, however, the Township purported to notify the Society via email that
the Council had passed a resolution to extend the current leases of the Layer Cake Hall and the
Old Town Hall to 31 December 2014. Mr. Hineman describes this as a unilateral extension of
the leases.

[83] The Township did not vacate at the end of 2014 and stayed on despite the expired leases.
It was in this context that, in May 2015, with the Township “overholding” (as Mr. Hineman put
it) and the Society unable to locate a new suitable tenant, that the properties were listed for sale
on MLS.

[84] On 30 July 2016, in order to facilitate negotiations, the parties consented to an order of
Tranmer J. which (according to Mr. Hineman) was intended to preserve the status quo for a short
time. That order remains in place pending further order of this court.

[85] The Society asserts, and one of the Township’s representatives who was cross-examined
(Robert Maddocks) appears to have conceded, that the Township has committed numerous
breaches of the leases including:

a) Failing to deliver a notice to extend its leases prior to 1 May 2014;

b) Failing to perform maintenance of the properties as would a prudent owner;
c) Failing to surrender the premises upon expiry of the term of the leases;

d) Overloading the second floor of the Old Town Hall; and

e) Leaving the Old Town Hall vacant and/or not open for business for more than 30
days in any twelve month period.

[86] In addition, the Society alleges that the Township has repeatedly paid rent late.

[87] The parties agree that in the event that | find that the Township is in breach of its lease
obligations, with the result that it is ordered to vacate the properties, the Order of Tranmer J.
dated 30 July 2015 should be vacated 90 days following my decision.

[88] Regardless of what breaches of the leases may have occurred in the past, the fact is that
the leases expired in 2014 (either at the end of August or at the end of December). The Society
commenced a counter-application seeking vacant possession of the properties, following which
the consent order of Tranmer J. was entered into.

[89] The Township has overstayed. There can be no doubt about that. It was obliged to
vacate the premises at the end of the lease and did not. Accordingly, the Township is in breach.
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This may, however, be of limited consequence given my determination of the option to purchase
issue.

Remedies

[90] The Township’s option to purchase the properties for two dollars ($2.00) each has, for the
reasons given by me, been triggered.

[91] The Township is entitled to specific performance of the agreement of 31 October 1997.
Specifically, the Township was, prior to the Society listing the properties for sale on MLS,
entitled to receive a notice including an offer to the Township to purchase the properties at a
purchase price of two dollars ($2.00) each.

[92] The parties have agreed that in the event of such a determination by the court, if the
Township is unable to immediately purchase the properties for two dollars ($2.00) each, the
Township must vacate the properties within 90 days following the release of this decision.

[93] The parties are not, of course, precluded from negotiating new lease terms in the event
that the Township elects not to purchase the properties. But they agree that in any event, the
order of Tranmer J. dated 30 July 2015 shall be vacated in 90 days following the release of this
decision.

Final Comments

[94] | was greatly assisted by the five volume joint application record. | would encourage
similar cooperation and collaboration between the parties to be deployed in an effort to agree on
the appropriate disposition of costs.

[95] It was clear to me as | reviewed the material and listened to the arguments of counsel that
both parties are concerned to preserve these historic buildings. While the Society will be no
doubt disappointed at the outcome of this proceeding, | am confident that if the properties revert
to the ownership of the local authority, the Society and other people in the community will be
vigilant to ensure the preservation and continued benefit to the community of these buildings.

[96] If the parties are unable to agree on costs, | direct as follows. If either of the parties seek
costs, they should serve a bill of costs on the opposite party, accompanied by a written
submission of not more than four pages in length, within fourteen days of the release of these
reasons; any party against which costs is sought may, within fourteen days of receiving the
submission of the party seeking costs, serve a written submission in response, again not to
exceed four pages in length; if a party is not seeking costs, it is invited to (at its option) submit
the bill of costs it would have presented to the court if it was seeking costs.

[97] 1 would ask counsel for the Township to collect copies of all of the parties’ submissions
and arrange to have the package delivered to me at the Court House, 5 Court Street, Kingston,
Ontario, K7L 2N4 as soon as the final exchange of materials has been completed. For the
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avoidance of doubt, no material should be filed individually; rather, counsel for the Township
should assemble a single package for delivery as described above.

[98] I can be spoken to if there are any issues regarding the implementation of this decision or
the wording of the formal judgment.

Graeme Mew J.

Released: 05 April 2019
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[1]

[2]

3]

REASONS FOR JUDGMENT

Introduction

The Corporation of the Town of Pelham and Fonthill Gardens Inc. own adjoining blocks
of land in Pelham. The Town and Fonthill Gardens each has the right to acquire land
from the other in certain circumstances. Fonthill Gardens has registered a Notice of
Option to Purchase on the title to part of the Town land.

The Town recently completed construction of the Pelham Community Centre on part of
the Town land. The Town has agreed to sell to an outside party part of the Town land that
was not required for the community centre. The proceeds would be used to pay down
debt incurred to fund construction of the community centre. A condition of closing
requires the removal of the Notice of Option to Purchase from the title to part of the
Town land.

The Town brings an application seeking a declaration that Fonthill Gardens does not hold
an option to purchase the entire block of Town land against which the Notice is
registered. The Town is also seeking an order deleting registration of the Notice from the
title to part of the Town land.
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For the reasons that follow, | am granting the application to the extent indicated below.
Background

In 2005, the Town and Fonthill Gardens acquired adjoining blocks of land in the East
Fonthill area of Pelnam. Each block is in excess of 30 acres. The Town purchased the
Town land for the purpose of developing a community centre. It was contemplated that
Fonthill Gardens would develop and build a medical centre and a retirement residence.

On March 31, 2014, the Town and Fonthill Gardens entered into an agreement entitled
Purchase Option and Cost Sharing Agreement. That agreement was amended by an
amending agreement dated June 4, 2015 (referred to in these Reasons, collectively with
the original agreement, as the “POCS Agreement”). The POCS Agreement has a five-
year term, terminating on March 31, 2019 (s. 2.2.). Any rights and obligations for matters
undertaken during that term continue until such time as the obligations have been
satisfied (s. 2.3).

The recitals to the POCS Agreement indicate the following (among other things): (i) the
parties intend to pursue the “coordinated servicing and development” of their respective
lands; (ii) a portion of the Town land is surplus to the Town’s needs and therefore
available for disposition; (iii) the Town has determined that an exchange of lands with
Fonthill Gardens “to permit the development of a medical centre and a retirement centre
and associated or complementary uses, and other uses may be permitted by the Town on
a portion of the Town [Lands] will result in a net benefit to the Town”.

As also contemplated in the recitals, the substantive terms of the POCS Agreement
provide that each of the parties has the right to acquire land from the other upon specified
terms. Under s. 10, the parties “consent to registration of this Agreement or a notice of it
against the title to Fonthill Gardens Lands and the Town Lands.”

Fonthill Gardens’ purchase rights relating to the Town land are set out in s. 5.1 of the
POCS Agreement, entitled “Fonthill Gardens Option to Purchase”. Section 5.1 has two
parts. The first part was included in the original agreement. The June 2015 amending
agreement added the second part of s. 5.1.

Under the first part of s. 5.1, Fonthill Gardens has the option to purchase all or a portion
of a specified parcel of Town land, identified as Parcel A. Fonthill Gardens may exercise
that option to purchase within one year of obtaining site plan approval from the Town for
the development of a medical centre or a retirement residence on Parcel A.

Under the second part of s. 5.1, the Town agrees to allow Fonthill Gardens to purchase
an additional portion of the Town land on the same terms and conditions if (i) the
additional Town land is “necessary for the construction of the Medical Centre and
Retirement Residence”, (ii) the Town “does not require the Town Lands for its own
purposes”, and (iii) the purchase of the additional Town land “does not interfere with the
development of the Town Lands by the Town for its own purposes.” The additional
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Town land that is subject to Fonthill Gardens’ purchase right under the second part of s.
5.1 is referred to in these Reasons as the “Additional Town Land”.

Among other things, the POCS Agreement also deals with sharing of development costs
for roads, sewers and other services. Under s. 3.6, the Town agrees to retain an
independent planning consultant to review all development applications with respect to
the Town land and the Fonthill Gardens land. As well, s. 9 contemplates the use of
arbitration to settle disputes between the parties that cannot be settled by negotiation or
mediation.

It is common ground that at the time the POCS Agreement was entered into, there was no
firm indication of (i) how much Town land would be required for the community centre,
or (if) how the Town would finance the building of the community centre. The Town
Council approved the construction of the community centre on April 25, 2016. The
financial analysis presented at that meeting set out the estimated cost of construction and
outlined the steps in the financing and procurement process. The Town decided that
construction of the community centre would be financed by a combination of debentures
(having a 30-year term), development charges and proceeds from the sale of surplus
Town land. The portion of the required funding attributed to the sale of the surplus Town
land was $12 million.

Construction of the community centre then proceeded on a portion of the Town land.
Construction was substantially completed in July 2018.

On October 16, 2017, the Town Council adopted a bylaw declaring as surplus 19.75 acres
of Town land not required for the community centre. The surplus Town land was then
listed for sale.

On October 19, 2017, Fonthill Gardens registered a Notice of Option to Purchase on the
title to Town land that included part of the Town land that the Town Council had
declared surplus. The Town land against which the Notice is registered includes: (i)
Parcel A, that is, the optioned Town land referred to in the first part of s. 5(1) of the
POCS Agreement; and (ii) part of the Additional Town Land referred to the second part
of s. 5(1).

By the fall of 2017, the Town and Fonthill Gardens were engaged in discussions relating
to the proposed development of a medical centre, retirement centre and other commercial
uses, as contemplated by the POCS Agreement. Fonthill Gardens did not submit an
application for site approval for any proposed development at that time.

By agreement of purchase and sale dated May 1, 2018, the Town agreed to sell part of the
surplus Town land to a third party. A condition of closing requires the removal of the
Notice of Option to Purchase from the title to the Additional Town Land that the Town
has agreed to sell. The legal description of the Additional Town Land that is currently
subject to the closing condition is parts 6, 14 and 15 of Plan 59R-16208. The Town
intends to use the proceeds of sale of the surplus Town land to repay interim indebtedness

2019 ONSC 567 (CanLlI)



[19]

[20]

[21]

[22]

[23]

[24]

[25]

[26]

Page: 4

to Infrastructure Ontario that would otherwise convert to debentures having a repayment
term of 30 years.

In September 2018, in contemplation of a site plan application, Fonthill Gardens
submitted a “conceptual site plan” to the Town for the development of a retirement
residence and other commercial uses. The land required for that development (including
access) would include parts of Parcel A and the Additional Town Land. The plan also
provides for development of a medical centre on other land that the Town owns.

On October 19, 2018, Fonthill Gardens served an arbitration notice on the Town, as
provided for in s. 9 of the POCS Agreement. A few days later, the Town brought this
application. Fonthill Gardens then brought a motion to stay the application pending
arbitration. For reasons set out in an endorsement dated November 15, 2018 (cited as
2018 ONSC 6821), Ramsay J. dismissed that motion.

Following discussions between the parties through their counsel, Fonthill Gardens has
deleted the registration of the Notice of Option to Purchase from part but not all of the
Additional Town Land that the Town has agreed to sell under the agreement of purchase
and sale dated May 1, 2018.

. Position of the parties and matters to be determined

The parties agree that Fonthill Gardens’ purchase right relating to Parcel A is an “option
to purchase” that constitutes an interest in property. On that basis, it is common ground
that Fonthill Gardens is entitled to register a Notice of Option to Purchase on the title to
Parcel A pursuant to s. 71(1) of the Land Titles Act, R.S.O. 1990, c. L.5.

The dispute between the parties relates to whether Fonthill Gardens is entitled to register
the Notice of Option to Purchase on the title to the Additional Town Land.

The Town says that Fonthill Gardens’ purchase right relating to the Additional Town
Land is a personal right that does not constitute an interest in property. Therefore,
Fonthill Gardens is not entitled to register a Notice of Option to Purchase on the title to
the Additional Town Land.

Fonthill Gardens says that its Additional Town Land purchase right (like its Parcel A
purchase right) is an option to purchase that constitutes an interest in property. Fonthill
Gardens also says that even if its Additional Town Land purchase right does not
constitute an option to purchase, Fonthill Gardens is still entitled to register its interest on
the title to the property since, at very least, it is “interested in ... unregistered ... rights
[or] interests ... in registered land” within the meaning of s. 71(1) of the Land Titles Act.

Accordingly, the issues to be determined are as follows:

(a) Nature of interest in Additional Town Land: Is Fonthill Gardens’ interest in the
Additional Town Land an option to purchase that property?
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(b) Registration _entitlement: Is notice of Fonthill Gardens’ interest in the Additional
Town Land capable of being registered on the title to the property?

(c) Registration of Notice of Option to Purchase: Should the Notice of Option to
Purchase be deleted from the title to the Additional Town Land that the Town has
agreed to sell to a third party?

| will address these issues in turn below.
Nature of interest in Additional Town Land

Is Fonthill Gardens’ interest in the Additional Town Land an option to purchase that

property?
Legal principles

In Canadian Long Island Petroleums Ltd. v. Irving Industries (Irving Wire Products
Division) Ltd., [1975] 2 S.C.R. 715, the Supreme Court addressed the nature of the
interest conferred by an option to purchase land, as contrasted with the interest conferred
by a right of first refusal. The court held that an option to purchase land constitutes an
equitable interest in land, but a first refusal right does not. At pp. 731-32, the court
indicated as follows:

An option [to purchase] gives to the optionee, at the time it is granted, a right,
which he may exercise in the future, to compel the optionor to convey to him the
optioned property.... In other words, the essence of an option to purchase is that,
forthwith upon the granting of the option, the optionee upon the occurrence of
certain events solely within his control can compel a conveyance of the property
to him.

The court (at p. 732) goes on to contrast the interest conferred by a right of first refusal,
stating as follows:

[The first refusal right] was not specifically enforceable at the time the agreement
was executed. The [right holders] were not given any right to take away [the
grantor’s] interest without its consent. Their right under that clause was a
contractual right, i.e., the covenant of [the grantor] that if it was prepared to
accept an offer to sell its interest, the [right holders] would then, and only then,
have a 30-day option to purchase on the same terms. The contingency in this
clause is resolved solely upon the decision of [the grantor] to sell.

As well, at p. 735, the court states that the section of the agreement providing the first
refusal right “did not create property rights.”

The Supreme Court’s decision in Canadian Long Island was recently considered by the
Ontario Court of Appeal 2123201 Ontario Inc. v. Israel Estate, 2016 ONCA 409, 130
O.R. (3d) 641. As in Canadian Long Island, the Court of Appeal in Israel Estate
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considered the nature of the rights conferred by an option to purchase land and a first
refusal right.

In Israel Estate, the respondent conveyed land to purchasers that were interested
extracting gravel from the property. The parties agreed that the respondent would have
the “first option to purchase” the land for $1 once the gravel was removed. The decision
turned on whether the respondent had “an interest in land, or only a personal contractual
right”: Israel Estate, at para. 1. The Court of Appeal held that the respondent’s interest
constituted an option to repurchase the land, which gave rise to an immediate equitable
interest in the land, rather than a right of first refusal: Israel Estate, at para. 43.

With respect to an option to purchase, the court indicates as follows (at para. 19),
consistent with Canadian Long Island:

An option holder has an equitable interest in land, contingent on the holder’s
election to exercise the option. Because an option to purchase creates an interest
in land, it is specifically enforceable at the time the option is granted.

With respect to a first refusal right, the court states (at para. 23):

[T]he right of first refusal is a personal right. It does not create an immediate
interest in land .... Thus, it is not immediately enforceable by an action for
specific performance. If, however, an owner of land receives an offer to purchase
that it is prepared to accept, then the right of first refusal is converted into an
option to purchase. At that point, the holder of the right of first refusal has an
interest in the land, which can be specifically enforced .... [Citations omitted.]

In Israel Estate, the Court of Appeal goes on to consider the extent to which the option
holder’s control over the exercise of an option to purchase land affects the analysis as
whether the option holder has an interest in the land. At para. 36, the court notes
“apparent inconsistencies in the reasoning of the courts” on the control issue in Canadian
Long Island and other Supreme Court decisions, which was previously the subject of
comment in Jain v. Nepean (City) (1992), 9 O.R. (3d) 11 (C.A.), leave to appeal refused
[1992] S.C.C.A. No. 473.

In Israel Estate (at para. 37), the court states that as in Jain, the respondent’s repurchase
right “was not within the control of the holder of the right”. Consistent with Jain, the
court concludes that control is “not decisive”, and goes on to state (at para. 38) that
instead of focusing on control, it is appropriate to view the issue “as one of contract
interpretation: to determine the true intent of the parties at the time the Agreement was
made.” The court finds (at para. 43) that “the intent of the Agreement was to give [the
respondent] an immediate, equitable interest in the land”, as shown by the “purpose of the
Agreement and the context in which it is made, its terms and the later conduct of the
parties”.

Analysis
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As previously noted, the parties agree that Fonthill Gardens has an option to purchase
Parcel A that constitutes an interest in land. The above case law supports that conclusion.

The first part of s. 5.1 of the POCS Agreement provides as follows:

Subject to the provisions of this section, the Town hereby grants to Fonthill
Gardens the option to purchase all or a portion of the Town land, identified as
Parcel A ... (the “Fonthill Gardens Option Lands”). This option to purchase may
be exercised within one year of obtaining site plan approval for the development
of the Medical Centre or the Retirement Residence on Parcel A. Should Fonthill
Gardens fail to exercise the option to purchase within this one (1) year period, the
option shall expire and be null and void.

Similar to the facts in Israel Estate, Fonthill Gardens has the right to purchase all or part
of Parcel A upon the occurrence of a future event, namely, “obtaining site plan approval
for the development of the Medical Centre or the Retirement Residence on Parcel A.”
The right to purchase is exercisable for one year following that approval. The initiation of
the site approval application is within the control of Fonthill Gardens, but the approval
itself is within the Town’s control. However, the Town’s control of the approval process
is not absolute. In its review of the site plan application, the Town would be required by
its statutory mandate to apply accepted planning principles, and to act in good faith in
doing so. The POCS Agreement provides additional assurance, requiring that an
independent planning consultant review development applications.

In any case, as indicated in Israel Estate, the “control” factor is not decisive in the
analysis. | am satisfied that the intention of the parties at the time of the POCS
Agreement was that Fonthill Gardens have an option to purchase all or part of Parcel A
that constituted an equitable interest in that property. That intention is evident from the
terms of the POCS Agreement, including the fact (although not in itself determinative)
that s. 5.1 uses the words “option to purchase” to describe Fonthill Gardens’ Parcel A
purchase right. It is also relevant that the parties have a continuing consensus that
Fonthill Gardens’ Parcel A purchase right is an option to purchase that constitutes an
equitable interest in land.

Fonthill Gardens argues that | should reach the same conclusion with respect to its
purchase right relating to the Additional Town Land. The Town does not agree.

As previously noted, under the second part of s. 5.1 of the POCS Agreement, the Town
agrees to allow Fonthill Gardens to purchase the Additional Town Land on the same
terms and conditions as Parcel A. Those terms and conditions include, in particular, the
requirement for site plan approval for development. That purchase right is also subject to
the following additional requirements: (i) the Additional Town Land is “necessary for the
construction of the Medical Centre and Retirement Residence”; (ii) the Town “does not
require the Town Lands for its own purposes”; and (iii) the purchase of the Additional
Town Land “does not interfere with the development of the Town Lands by the Town for
its own purposes.”
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To support the position that its Additional Town Land purchase right is an option to
purchase, Fonthill Gardens relies on the Supreme Court of Canada decision in Mitsui &
Co. (Canada) Ltd. v. Royal Bank of Canada, [1995] 2 S.C.R. 187. In particular, Fonthill
Gardens says that its Additional Town Land purchase right has the “three principal
features of an option” referred to in Mitsui, at pp. 200-201, that is:

1. exclusivity and irrevocability of the offer to sell within the time period
specified in the option;

2. specification of how the contract of sale may be created by the option holder;
and

3. the obligation of the parties to enter into a contract of sale if the option is
exercised.

According to Fonthill Gardens, the additional requirements that must be met to exercise
the Additional Town Land purchase right (like the requirement for site plan approval) are
properly characterized as “simply conditions precedent to the exercise of the option; they
are not conditions precedent to the option per se”: Mitsui, at p. 203. The court also notes
that “[t]he fact that [the purchase right] is subject to conditions precedent does not alter
its nature”: Mitsui, at p. 205. Fonthill Gardens also relies on Mitsui, at pp. 204-205, to
support its submission that the Town had a good faith obligation to take steps to bring
about the events constituting a condition precedent to the extent they are within the
Town’s control.

Fonthill Gardens also says that when considering the condition that the Town does not
require the Additional Town Land for its own purpose, it is appropriate to consider and
give effect to the intention of the parties at the time the POCS Agreement was entered
into (see Israel Estate, at para. 38). At that time, there was no firm indication of (i) how
much Town land would be required for the community centre, or (ii) how the Town
would finance the building of the community centre. According to Fonthill Gardens, the
POCS Agreement evidences the Town’s intention that part of the financing for the
community centre would be from the sale of Town land to Fonthill Gardens upon the
exercise of its purchase right under that agreement during the exercise period, including
its Additional Town Land purchase right. Considered in this light, Fonthill Gardens says
that it is not appropriate to interpret the Town’s “own purposes” to include selling part of
the Additional Town Land during the exercise period to pay down debt incurred to
develop and build the community centre. Fonthill Gardens also says that by taking that
position, the Town is not acting in good faith. As further evidence of the Town’s lack of
good faith, Fonthill Gardens notes that the Town has not to date retained an independent
planning consultant to review development applications, as required by s. 3.6 of the
POCS Agreement.

[47] P! do not agree with Fonthill Gardens’ position. For the reasons below, | have concluded

that Fonthill Gardens’ purchase right relating to the Additional Town Land is a personal
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right that does not constitute an option to purchase. Accordingly, that purchase right does
not constitute an equitable interest in property.

In their submissions, both parties focused on the proviso to Fonthill Gardens’ Additional
Town Land purchase right that “the Town does not require the Town Lands for its own
purposes”. In my view, that term effectively takes the purchase right out of the realm of
“irrevocability” (the first of the three principal features of an option referred it in Mitsuli,
at pp. 200-201) by providing the Town with the right to determine whether the option can
be exercised by deciding that the Town required the land for its own purposes. The
Town’s right to do so is also inconsistent with the third of the three principal features
referred in Mitsui, that is, “the obligation of the parties to enter into a contract of sale if
the option is exercised.” If the Town decides it requires the land for its own purposes, it is
not required to sell the land.

Fonthill Gardens is correct that the Town’s right to determine that it requires the land for
its own purposes is not completely unfettered because of its obligation to act in good faith
in making that determination. | also recognize that (notwithstanding the contrary
indication in Canadian Long Island) “control” relating to the exercise of the purchase
right should not be the determining factor. However, | agree with the Town that this
proviso makes the right more akin to a first refusal right than an option to purchase.

In the case of a first refusal right, the party granting the purchase right exercises control
over whether the right holder is able to exercise its first refusal right. The first refusal
right can be exercised only if the grantor “receives an offer to purchase that it is prepared
to accept” (see Israel Estate, at para. 23). Similarly, Fonthill Gardens can exercise its
purchase right relating to the Additional Town Land provided that the Town does not
require the land for its own purposes. The Town exercises control over the exercise to
that extent. | recognize that control is not the determining factor, as noted in Israel Estate.
However, as is the case when considering a first refusal right, the grantor’s degree of
control with respect to the exercise of the purchase right is a relevant factor that may be
taken into account in determining whether the parties intended that the purchase right
constituted an immediate interest in land.

In any case, | consider the conclusion that Fonthill Gardens’ Additional Town Land
purchase right is not an option to purchase to be consistent with the intention of the
parties at the time they entered into the POCS Agreement. Of particular note is the
wording of the purchase right in the second part of s. 5.1, which was added to that section
when the original agreement was amended in June 2015. Unlike the Parcel A purchase
right in the first part of s. 5.1, the Additional Town Land purchase right is not described
as an “option to purchase”. The second part of s. 5.1 sets out the circumstances under
which the Town agrees that it “shall allow Fonthill Gardens to purchase an additional
portion of Town Lands”. As already indicated, at least one of those provisos is
inconsistent with a finding that the purchase right was intended to provide Fonthill
Gardens with an immediate equitable interest in the Additional Town Land, that is, the
proviso that the Town not require the land for its own purposes.
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In addition, 1 do not find persuasive Fonthill Gardens’ submission that other parts of the
POCS Agreement support its position that the Town’s “own purposes” should be read
narrowly to exclude the sale of surplus land to pay down interim debt incurred to develop
and build the community centre. In particular, | do not agree that the rest of the POCS
Agreement should be read as suggesting that the sale of Additional Town Land to
Fonthill Gardens pursuant to its purchase rights under the second part of s. 5.1 formed
any necessary part of the Town’s financing plan for the community centre. By its terms,
the focus of the POCS Agreement is clearly the development of a medical centre, a
retirement residence, and other associated and commercial uses, not the community
centre.

Fonthill Gardens also argued that in determining the intention of the parties at the time
the POCS Agreement was entered into, | should consider the factual matrix at that time to
assist in the interpretation of that agreement. Respondent’s counsel also suggests that if
consideration of the factual matrix gave rise to a “triable issue”, I should refuse the
application and submit the matter for arbitration as contemplated by the POCS
Agreement.

As indicated in Israel Estate, it is appropriate to consider the factual matrix when
interpreting an agreement in order to determine the intention of the parties at the time the
agreement was made. That principle is consistent with the decision of the Supreme Court
of Canada in Sattva Capital Corp. v.Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R.
633, a decision referred to in Israel Estate, at para. 44. In Sattva, the Supreme Court
makes it clear that the objective of contractual interpretation is to ascertain the objective
intentions of the parties having regard to the wording of the contract and the factual
matrix in which it was constructed. The court must read the contract as a whole giving
the words used their ordinary and grammatical meaning consistent with the surrounding
circumstances known to the parties at the time of the contract’s formation: Sattva, at para.
47. However, evidence of surrounding circumstances cannot be allowed to overwhelm
the words used. Courts cannot use evidence of context to deviate from the text so as to
effectively create a new agreement: Sattva, at para. 57. In that regard, the parol evidence
rule remains good law. That rule precludes admission of evidence outside the words of
the written contract that would add to, subtract from, vary or contradict a contract that has
been wholly reduced to writing: Sattva, at para. 59.

In reaching the conclusion that the Additional Town Land purchase right does not
constitute an equitable interest in land, | considered the factual matrix as set out in the
parties’ application records, including the fact that at the time of formation of the POCS
Agreement (both the original agreement and the amending agreement), there was no firm
indication of how much Town land would be required for the community centre or how
the Town would finance the building of the community centre. However, | saw nothing in
the factual matrix that would lead me to conclude that I should interpret the purchase
right in the second part of s. 5.1 of the POCS Agreement as constituting an immediate
equitable interest in land.
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In addition, | saw nothing in the evidence to support Fonthill Gardens’ suggestion that the
Town was not acting in good faith in its dealing with Fonthill Gardens, including the fact
that an independent planning consultant has not been retained to review development
applications. While the parties’ application records indicate there were discussions
between the Town and Fonthill Gardens from at least the fall of 2017, it was not until
September 2018 that Fonthill Gardens submitted a “conceptual development plan” to the
Town for the development of a retirement residence and other commercial uses, after the
Town had already agreed to sell part of the Additional Town Land to a third party. In
these circumstances, | find it difficult to conceive how Fonthill Gardens would be
prejudiced by the absence of an independent planning consultant prior to that time.

I also considered Fonthill Gardens’ suggestion that if consideration of the evidence gave
rise to a “triable issue”, I should refuse the application and submit the matter for
arbitration. While no “triable issue” has arisen, adopting that course of action, in my
view, would be inconsistent with Ramsay J.’s decision in which he refused to stay this
application pending arbitration. The parties are of course free to pursue arbitration on
other matters that may be in dispute, as contemplated by the POCS Agreement.

Accordingly, I find that Fonthill Gardens’ purchase right relating to the Additional Town
Land is not an option to purchase that constitutes an equitable interest in the Additional
Town Land.

Registration entitlement

Is notice of Fonthill Gardens’ interest in the Additional Town Land capable of being
registered on the title to the property?

Fonthill Gardens argues that even if its Additional Town Land purchase right does not
constitute an option to purchase, notice of its purchase right is capable of being registered
on the title to the Additional Town Land. | agree with that submission.

Subsection 71(1) of the Land Titles Act provides as follows:

Any person entitled to or interested in any unregistered estates, rights, interests or
equities in registered land may protect the same from being impaired by any act of
the registered owner by entering on the register such notices, cautions, inhibitions
or other restrictions as are authorized by this Act or by the Director of Titles.

In Benzie v. Hania, 2012 ONCA 766, 112 O.R. (3d) 481, the Court of Appeal held that a
first refusal right relating to a parcel of land was capable of being registered on the title to
the land pursuant to s. 71(1) of the Land Titles Act. In reaching that conclusion, the court
noted (at paras. 76-77) that s. 71(1) by its terms did not restrict registration to rights that
constitute an equitable interest in land:

76 Now note the breadth of language used in s. 71(1) when describing that
which can be registered pursuant to it. Section 71(1) does not limit registration to
those entitled to an unregistered equity in land. It provides that any person
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"entitled to" or "interested in", among other things, any unregistered equity in
registered land can be protected by registration under s. 71(1).

77 As the legislature used the words "interested in" as well as "entitled to",
the words “interested in" must have some meaning other than entitlement. On
their plain and ordinary meaning, a person who is "interested in" a right, interest
or equity has something less than one who is "entitled to" that right, interest or
equity.

| agree with Fonthill Gardens that, on the same reasoning, notice of Fonthill Gardens’
purchase right relating to the Additional Town Land is capable of being registered on
title. At a point in time when the conditions to Fonthill Gardens’ purchase right are met
(the “point of crystallization”, the term used in Benzie), Fonthill Gardens would have an
equitable interest in the land: Benzie, at para. 75. Prior to the point of crystallization,
Fonthill Gardens has a “legal interest that will swell into an equitable interest on
crystallization. In the language of s. 71(1), the holder is a person ‘... interested in [an]
unregistered ... [equity] in registered land ...’. Accordingly, [the purchase right] can be
protected by registration under s. 71(1)””: Benzie, at para. 78.

The Town argues that notice of Fonthill Gardens’ purchase right relating to the
Additional Town Land cannot be registered under s. 71(1), since it is not an interest in
land. To support that position, the Town relies on McLeod v. Walker, 2015 ONSC 5984,
60 R.P.R. (5th) 231. In that case, respondent registered on title notice of a trust interest in
the net proceeds of disposition that may arise on the sale of the property. The application
judge ordered the removal of that notice from title, holding that the notice was not
capable of being registered under s. 71(1) of the Land Titles Act. In doing so, the
application judge considered but distinguished the Court of Appeal decision in Benzie,
relying on the statutory prohibition against registration of notice of a trust interest in s.
62(2) of the Land Titles Act: McLeod, at paras. 19 and 24-38.

In my view, the McLeod decision is clearly distinguishable from the matter before me.
Section 62(2) does not apply since Fonthill Gardens’ purchase right relating to the
Additional Town Land is not a trust interest. It is clear from the reasons in McLeod that
absent s. 62(2) and consistent with the reasoning in Benzie, the respondent would have
been entitled to register notice of her interest on title: McLeod, at para. 35.

Accordingly, T have concluded the notice of Fonthill Gardens’ purchase right relating to
the Additional Town Land is capable of being registered on the title to the Additional
Town Land pursuant to s. 71(1) of the Land Titles Act.

The Town also argued that even if notice of Fonthill Gardens’ purchase right relating to
the Additional Town Land is capable of being registered, it is not entitled to register a
Notice of Option to Purchase — it cannot give notice of an interest greater than it has. That
issue is considered in the next section of these Reasons.

Registration of Notice of Option to Purchase
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Should the Notice of Option to Purchase be deleted from the title to the Additional Town
Land that the Town has agreed to sell to a third party?

Pursuant to s. 160 of the Land Titles Act, a “person aggrieved by an entry” in the land
title register “may apply to the court for an order that the register be rectified.” The court
may make a rectification order “if satisfied of the justice of the case.”

The Town argues that an order should issue under s. 160, deleting the Notice of Option to
Purchase from the title to the Additional Town Land that the Town has agreed to sell.

The Town says that Fonthill Gardens’ purchase right relating to the Additional Town
Land does not constitute an option to purchase. | have already held that the Town is
correct on that point. I have also held, however, that notice of Fonthill Gardens’ purchase
right is capable of being registered on the title to the Additional Town Land.

On the assumption that notice of Fonthill Gardens’ purchase right is capable of being
registered on title, the Town argues that Fonthill Gardens is not entitled to register a
Notice of Option to Purchase that property. Fonthill Gardens’ purchase right is not an
option to purchase. It cannot give notice of an interest it does not have.

The Town acknowledges that pursuant to s. 10 of the POCS Agreement, the Town
consented to “registration of this Agreement or a notice of it against the title to ... the
Town Lands.” However, according to the Town, that is not what Fonthill Gardens did,
either at the time of the POCS Agreement or subsequently. What it registered in October
2017 was notice of an interest in the Additional Town Land that it does not have, that is,
an option to purchase. In the Town’s submission, registration of the notice should not
stand.

In its submissions, the focus of Fonthill Gardens’ response to the Town’s position was
that Fonthill Gardens’ purchase right is, in fact, an option to purchase the Additional
Town Land. While | do not consider it unreasonable for Fonthill Gardens to have taken
that position, | have already rejected that submission and found that its interest is not an
option to purchase. | have, however, accepted its position that notice of Fonthill Gardens’
purchase right is capable of registration against the Additional Town Land, given the
broad scope of s. 71(1) of the Land Titles Act.

In the alternative, Fonthill Gardens argues that by ordering the deletion of the Notice
from title to the Additional Town Land, I would be taking an unduly technical approach.
As noted in Benzie, at para. 79, by its terms, the “clear purpose of's. 71(1) ... is to protect
those with interests in unregistered ... interests ... in registered land from impairment by
the registered owners.” Fonthill Gardens says that leaving the existing Notice on title
serves that purpose. Fonthill Gardens also says that the forms of Notice that are
acceptable to the Director of Titles under the Land Titles Act are limited: see Benzie, at
para. 83. A “Notice of Option to Purchase” is a form that is acceptable to the Director.
Respondent’s counsel was not aware of an alternative form that would be acceptable to
the Director of Titles.
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I am sympathetic to Fonthill Gardens’ position that it should not be left without the
protection afforded by s. 71(1) by reasons of a technicality. Nevertheless, | accept the
Town’s submission that neither s. 71(1) nor s. 10 of the POCS Agreement provides
Fonthill Gardens with the authority to register on title an interest in the Additional Town
Land that Fonthill Gardens does not have. Its purchase right is not an option to purchase.
Accordingly, Fonthill Gardens is not entitled to register notice of an option to purchase
on title to that property.

Accordingly, 1 am prepared to direct that the Notice of Option to Purchase be deleted
from the title to that part of the Additional Town Land requested by the Town (being
parts 6, 14 and 15 of Plan 59R-16208), and to direct the Land Registry Office at Niagara
South to take the necessary steps to give effect to that direction. However, in all the
circumstances, | am also ordering that these directions take effect 30 days after the date
of these Reasons for Judgment. That period of time is intended to permit the parties to
take any steps they deem advisable to preserve their respective positions.

Disposition
Accordingly, judgment will issue as follows:

1. A declaration will issue that Fonthill Gardens does not have an option to purchase
parts 6, 14 and 15 of Plan 59R-16208.

2. The Notice of Option to Purchase registered by Fonthill Gardens on October 19,
2017, shall be deleted from the title to parts 6, 14 and 15 of Plan 59R-16208. The
Land Registry Office at Niagara South (LRO 59) is directed to take the necessary
steps to give effect this direction. This paragraph shall take effect 30 days from the
date of these Reasons for Judgment.

3. Costs of this motion shall be determined based on written submissions.

If the parties cannot agree on costs, the Applicant may serve and file brief written
submissions (not to exceed three pages) together with a costs outline within 21 days. The
Respondent may respond by brief written submissions within 14 days. The Applicant
may reply by brief written submissions within seven days. If no submissions are received
within the specified timeframe, the parties will be deemed to have settled costs.

The Honourable Mr. Justice R. A. Lococo

Released: January 25, 2019
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City of Nanaimo Appellant

V.

Rascal Trucking Ltd. Respondent

INDEXED AS: NANAIMO (CITY) V. RASCAL TRUCKING LTD.
Neutral citation: 2000 SCC 13.

File No.: 26786.
1999: November 3; 2000: March 2.

Present: L’ Heureux-Dubg, Gonthier, McLachlin, Mgjor,
Bastarache, Binnie and Arbour JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Municipal law — Powers of municipalities— Munici-
pal resolutions — Validity — Nuisances — Removal of
dangerous erections — Meaning of phrase “or other
matter or thing” — Whether municipality had jurisdic-
tion under Municipal Act to pass resolutions declaring
pile of soil a nuisance and ordering its removal — Stan-
dard of review applicable to municipality’s decisions —
Municipal Act, RSB.C. 1979, c. 290, s. 936.

Municipal law — Decisions of municipalities — Stan-
dard of review applicable to municipality’s decisions.

The respondent company leased a parcel of land
located within the appellant city. The city granted a per-
mit to the company to deposit 15,000 cubic yards of soil
on its site to conduct soil processing operations.
Neighbouring residents complained about dust and
noise emissions and a city inspector recommended that
the soil be removed. The city council passed resolutions
declaring the pile of soil a nuisance pursuant to s. 936 of
the Municipal Act and ordered the company and its les-
sor to remove it. The company and its lessor failed to
comply. The city brought a petition for a declaration that
it was entitled to access the property and remove the pile
of soil. The petition was granted. The company and its
lessor unsuccessfully brought a second petition request-
ing that the resolutions be quashed. The Court of Appeal
allowed the company’s appeal and quashed both resolu-
tions and both court orders.

Held: The appeal should be allowed.

Ville de Nanaimo Appelante

C.

Rascal Trucking Ltd. Intimee

REPERTORIE: NANAIMO (VILLE) C. RASCAL TRUCKING LTD.
Référence neutre: 2000 CSC 13.

No du greffe: 26786.
1999: 3 novembre; 2000: 2 mars.

Présents: Les juges L’'Heureux-Dubg, Gonthier,
McLachlin, Major, Bastarache, Binnie et Arbour.

EN APPEL DE LA COUR D’'APPEL DE LA COLOMBIE-
BRITANNIQUE

Droit municipal — Pouvoirs des municipalites —
Résolutions municipales — Validite — Nuisances —
Enléevement de constructions dangereuses — Sens de
I’ expression «ou toute autre chose» — La Municipal Act
confere-t-elle a la municipalité le pouvoir de voter des
résolutions déclarant un tas de terre une nuisance et
ordonnant son enlevement? — Norme de contrdle appli-
cable aux décisions de la municipalité — Municipal Act,
R.SB.C. 1979, ch. 290, art. 936.

Droit municipal — Décisions des municipalites —
Norme de controle applicable aux décisions de la muni-
cipalité.

La société intimée a loué une parcelle située dans la
ville appelante. La ville lui a délivré un permis |’ autori-
sant a déposer sur son emplacement 15 000 verges
cubes de terre en vue d'y effectuer des opérations de
traitement des sols. Des voisins se sont plaints au sujet
de la poussiere et du bruit et un inspecteur municipal a
recommandé que le tas de terre soit enlevé. Le conselil
municipal a voté des résolutions déclarant que le tas de
terre constituait une nuisance visée par I'art. 936 de la
Municipal Act, et ordonné a la société et a son bailleur
de I’enlever. La société et son bailleur n’ ont pas obtem-
péré. Laville a déposé une demande de jugement décla-
ratoire lui reconnaissant le droit d’acces au terrain et
d enlévement du tas de terre. La Cour a fait droit & sa
demande. La société et son bailleur ont &té déboutés
d'une seconde demande, en annulation des résolutions.
La Cour d'appel a accueilli I'appel de la société et
annulé les deux résolutions et les deux ordonnances
judiciaires.

Arrét: Le pourvoi est accueilli.
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Section 936 of the Municipal Act empowered the city
to issue resolutions declaring the company’s pile of soil
a nuisance and ordering its removal. The process of
delineating municipal jurisdiction is an exercisein statu-
tory construction. A statute must be construed purpos-
ively in its entire context and in light of the scheme of
the Act as a whole with a view to ascertaining the legis-
lature’'s true intent. The legislature, by including the
phrase “or other matter or thing”, did not intend to
expand the scope of s. 936 to allow municipalities to
declare amost anything to be a nuisance. Rather the
phrase serves to extend the two classes of nuisance out-
lined in the section — that is, constructed or erected
things, and watercourses. This interpretation follows
from both a purposive interpretation and the application
of the gjusdem generis limited class rule. A pile of soil
falls within the phrase “building, structure or erection of
any kind” since it does not materialize on its own, must
at least be erected and clearly may be a*hazardous erec-
tion” either in the sense of reducing air quality through
dust pollution, or by posing a serious risk to curious
children.

The “pragmatic and functional” approach used to dis-
cern the standard of review applicable to an administra-
tive tribuna can be harmoniously applied to a
municipality’s adjudicative functions as both bodies are
delegates of provincia jurisdiction. The decision in
guestion was clearly adjudicative as it involved an
adversarial hearing, the application of substantive rules
toindividual cases and a significant impact on the rights
of the parties. The “pragmatic and functional” approach
is a contextual one that must be adapted to the body in
question. A consideration of the relevant factors in this
case militates against a deferential standard on the ques-
tion of jurisdiction. Section 936 requires the municipal
council to apply principles of statutory interpretation in
order to answer the legal question of the scope of its
authority. On such questions, municipalities do not pos-
sess any greater institutional competence or expertise
than the courts. The test on jurisdiction and questions of
law is correctness. Further, the nature of municipal gov-
ernment and the extent of municipal expertise do not
warrant a heightened degree of deference on review.
First, municipalities exercise a plenary set of legisative
and executive powers yet do not have an independent
congtitutional status. They essentially represent dele-
gated government. Second, municipalities are political
bodies. Neither experience nor proficiency in municipal
law and municipal planning is required to be elected a

L’ article 936 de la Municipal Act habilitait la ville a
voter des résolutions déclarant que le tas de terre de la
SOciété était une nuisance et ordonnant son enlévement.
Pour statuer sur la question de la compétence des muni-
cipalités, les tribunaux recourent aux regles d'interpréta-
tion des lois. L’interprétation des lois doit &re fondée
sur I'objet en tenant compte de tout le contexte et de
I’esprit de la loi dans son ensemble en vue de cerner
I"intention véritable du législateur. En insérant I’ expres-
sion «ou toute autre chose», le legislateur n'avait pas
I"intention d'élargir le champ d’ application de |’ art. 936
de maniere a autoriser les municipalités a déclarer que
guasiment n’importe quoi constitue une nuisance. L’ ex-
pression élargit plutdt les deux catégories de nuisances
décrites dans I article, soit les constructions et les cours
d’eau. Cette interprétation s accorde tant avec une inter-
prétation fondée sur I'objet qu'avec la regle gusdem
generis. Un tas de terre est visé par |I’expression «tout
batiment ou construction de quelque nature que ce soit»
puisgu’il ne se fait pas tout seul, qu'il représente a tout
le moins une construction et qu’il peut clairement étre
une «construction dangereuse» soit du fait qu’il diminue
la qualité de I'air par la poussiére en suspension, soit du
fait qu'il constitue un grave danger pour les enfants
curieux.

La démarche «pragmatique et fonctionnelle» utilisee
pour déterminer quelle est la norme de contrdle applica-
ble aux tribunaux administratifs peut s appliquer de
fagon appropriée aux fonctions juridictionnelles d'une
municipalité puisgu’il sagit dans les deux cas de
délégués du gouvernement provincia. Il est clair que la
décision en question était de nature juridictionnelle puis-
gu’ elle comportait une audience contradictoire ainsi que
I’ application de regles de fond a des cas particuliers et
qu’elle avait des répercussions importantes sur les droits
des parties. La démarche «pragmatique et fonctionnelle»
est contextuelle et elle doit étre adaptée al’ organisme en
question. La prise en compte des facteurs pertinents en
I’espéce milite contre I'application du principe de la
retenue judiciaire quand il s'agit d’ une question de com-
pétence. Le conseill municipal doit, en application de
I"art. 936, appliquer des principes d'interprétation des
lois pour répondre ala question de droit touchant I’ éten-
due de son pouvoir. Sur de telles questions, les munici-
palités ne sont pas dotées d’'une compétence ou d’une
expertise ingtitutionnelles plus grandes que celles des
tribunaux. Le critére a appliquer quand il s agit de ques-
tions de compétence et de questions de droit est celui de
la décision correcte. De plus, la nature du gouvernement
municipa et I'éendue de I’ expertise de la municipalité
ne justifient pas un degré plus élevé de retenue de la part
du tribunal d examen. Premiérement, les municipalités
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councillor. Finally, council decisions are more often by-
products of the local political milieu than a considered
attempt to follow legal or institutional precedent and are
necessarily motivated by political considerations and not
by an entirely impartial application of expertise. As a
result, the courts may review those jurisdictional ques-
tions on a standard of correctness. Here, the city was
correct in construing s. 936 as extending to it jurisdic-
tion to issue resolutions declaring the company’s pile of
soil a nuisance and ordering its removal.

The standard upon which the courts may review intra
vires municipal decisions must be one of patent unrea-
sonableness. Municipal councils are elected representa
tives of their community and accountable to their con-
stituents. Municipalities also often balance complex and
divergent interests in arriving at decisions in the public
interest. These considerations warrant that intra vires
decisions be reviewed upon a deferential standard. Here,
the city’s decision to declare the company’s pile of soil
a nuisance was not patently unreasonable.
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exercent un ensemble complet de pouvairs légisatifs et
exécutifs, sans toutefois jouir d'un statut constitutionnel
indépendant. Elles constituent essentiellement des gou-
vernements délégués. Deuxiémement, les municipalités
sont des corps politiques. Nul n’ est tenu de posséder une
expérience ou une compétence en droit municipal et en
planification municipale pour &tre éu conseiller. Enfin,
les décisions des conseils sont plus souvent une mani-
festation du milieu politique local qu’ une tentative réflé-
chie de suivre des précédents juridiques ou institution-
nels et sont nécessairement le produit de facteurs
politiques et non de |’ application entierement impartiale
de I'expertise. Par conséquent, les tribunaux doivent
examiner les questions en matiére de compétence selon
la norme de la décision correcte. En I’ espece, la ville a
pris une décision correcte en interprétant |'art. 936
comme lui conférant la compétence pour adopter des
résolutions déclarant que le tas de terre de la société
était une nuisance et ordonnant son enlévement.

La norme selon laquelle les tribunaux peuvent exami-
ner les décisions prises par la municipalité dans les
limites de sa compétence est celle du caractére manifes-
tement déraisonnable. Les conseils municipaux sont
composés de représentants éus de leur collectivité et
sont responsables devant leurs commettants. Les muni-
cipalités doivent souvent soupeser des intéréts com-
plexes et opposés pour arriver a des décisions con-
formes a I'intérét public. Ces considérations justifient
gue |’ on fasse preuve de retenue dans le cadre de I’ exa-
men des décisions prises par les municipalités dans les
limites de leur compétence. En I’ espéce, la décision de
laville de déclarer que le tas de terre de la société était
une nuisance n’éait pas manifestement déraisonnable.
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Municipal Act, R.S.B.C. 1996, c. 323, ss. 725, 727.

Municipal Government Act, SA. 1994, c. M-26.1,
s. 539.

Satute Revision Act, R.S.B.C. 1996, c. 440, s. 8.

APPEAL from ajudgment of the British Colum-
bia Court of Appeal (1998), 49 B.C.L.R. (3d) 164,
109B.C.A.C. 12,177 W.A.C. 12, 161 D.L.R. (4th)
177, 47 M.P.L.R. (2d) 315, [1998] B.C.J. No. 1545
(QL), alowing the respondent’s appea from two
orders permitting the appellant to remove top soil
from respondent’s property. Appea allowed.

Guy E. McDannold, for the appellant.

Patrick G. Foy, Q.C., and Angus M. Gunn, for
the respondent.

The judgment of the Court was delivered by

MAJOR J. — This appeal engages an interpreta-
tion of s. 936 of the Municipal Act, R.S.B.C. 1979,
c. 290 (now R.S.B.C. 1996, c. 323, s. 727). As
well, it raises the standard of judicial review appli-
cable to municipal bodies, previously visited by
this Court in Shell Canada Products Ltd. v. Van-
couver (City), [1994] 1 S.C.R. 231

I. Factual Background

The respondent, Rascal Trucking Ltd. (*Ras
cal”), leased a parcel of land located within the
City of Nanaimo (“Nanaimo” or the “City”) from
Kismet Enterprises Inc. (“Kismet”). In April 1996,
Rascal applied for and received a permit from the
appellant Nanaimo to deposit approximately
15,000 cubic yards of soil on its site with the intent
to conduct soil processing operations, an activity
permitted by the applicable zoning classification.

Lois et réglements cités

Interpretation Act, R.S.B.C. 1996, ch. 238, art. 8.

Loi constitutionnelle de 1867, art. 92(8), (16).

Municipal Act, R.S.B.C. 1960, ch. 255, art. 873.

Municipal Act, R.S.B.C. 1979, ch. 290, art. 932, 936.

Municipal Act, R.S.B.C. 1996, ch. 323, art. 725, 727.

Municipal Government Act, SA. 1994, ch. M-26.1,
art. 539.

Satute Revision Act, R.S.B.C. 1996, ch. 440, art. 8.

POURVOI contre un arrét de la Cour d’ appel de
la Colombie-Britannique (1998), 49 B.C.L.R. (3d)
164, 109 B.CA.C. 12, 177 W.A.C. 12,161 D.L.R.
(4th) 177, 47 M.P.L.R. (2d) 315, [1998] B.C.J.
No. 1545 (QL), qui a accueilli I’ appel interjeté par
I’intimée contre deux ordonnances permettant a
I"appelante d’enlever de la terre du bien-fonds de
I'intimée. Pourvoi accueilli.

Guy E. McDannold, pour |" appelante.

Patrick G. Foy, c.r., et Angus M. Gunn, pour
I"intimée.

Version frangaise du jugement de la Cour rendu
par

LE JUGE MAJOR — L e présent pourvoi concerne
I'interprétation de I'art. 936 de la Municipal Act,
R.SB.C. 1979, ch. 290 (maintenant R.S.B.C.
1996, ch. 323, art. 727). 1l porte aussi sur la norme
de controle judiciaire applicable aux municipalités,
question que notre Cour a é&tudiée dans Produits
Shell Canada Ltée c. Vancouver (Ville), [1994]
1R.CS. 231

I. Le contexte factuel

L'intimée, Rasca Trucking Ltd. («Rascal»), a
loué une parcelle située dans la ville de Nanaimo
(«Nanaimo» ou la «Ville») qui appartenait a Kis-
met Enterprises Inc. («Kismet»). En avril 1996, a
la demande de Rascal, |’ appelante, Nanaimo, lui a
délivré un permis |'autorisant a déposer sur son
emplacement environ 15 000 verges cubes de terre
en vue d'y effectuer des opérations de traitement
des sols en conformité avec le reglement de
zonage applicable.
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Shortly after Rascal started delivering soil to the
site, neighbouring residents raised complaints
about dust and noise emissions. A city inspector
inspected the site and recommended that an order
be issued compelling the owner to remove the pile
of sail.

On July 3, 1996, Nanaimo held a public meeting
where it heard from local residents and the respon-
dent. It received a professional engineer’s report
analysing the noise emissions from the property,
and an opinion from its legal counsel. The
Nanaimo council deliberated and ultimately passed
a resolution declaring the pile of soil a nuisance
pursuant to s. 936 of the Municipal Act, and
ordered Kismet to remove it within 30 days. It did
not comply.

On August 19, 1996, Nanaimo passed a second
resolution ordering the respondent to remove the
topsoil within 15 days, in default of which it would
be removed by the City at the respondent’s or
owner’s cost. Neither the owner Kismet nor the
respondent Rascal obeyed. On September 6, 1996,
Rascal denied access for removal purposes to
agents of the City.

These events precipitated two applications
before the Supreme Court of British Columbia.
Nanaimo brought the first, asking for a declaration
that it was entitled to access the property and
remove the offending pile of soil. Maczko J.
granted the petition on the basis that Nanaimo had
the jurisdiction both to declare the dirt pile a nui-
sance and order its removal.

Kismet and Rascal brought the second petition,
requesting that the resolutions be quashed.
Rowan J. dismissed the petition.

The British Columbia Court of Appeal allowed
Rascal’'s appeadl, set aside the orders and quashed
the July 3rd and August 19th resolutions: (1998),
49 B.C.L.R. (3d) 164.

Peu de temps aprés que Rascal eut commencé a
transporter de la terre sur les lieux, des voisins ont
porté plainte au sujet de la poussiere et du bruit qui
en émanait. Un inspecteur municipal a recom-
mandé apres enquéte sur place qu’ une ordonnance
soit prise, contraignant la propriétaire & enlever le
tas de terre.

Le 3 juillet 1996, Nanaimo a tenu une séance
publique pour entendre les résidents touchés et
I"intimée. Elle a regu un rapport d’'un ingénieur
analysant I’émission du bruit sur ce terrain ains
gu’un avis de son conseiller juridique. Aprées déli-
bération, le conseil de Nanaimo a voté une résolu-
tion déclarant que le tas de terre constituait une
nuisance visée par I'art. 936 de la Municipal Act,
et ordonné a Kismet de I’enlever dans un délai de
30 jours. Cette derniere n’a pas obtempéré.

Le 19 ao(it 1996, Nanaimo a adopté une seconde
résolution ordonnant a I’intimée d enlever la terre
dans un délai de 15 jours, faute de quoi la munici-
palité allait la faire enlever aux frais de I'intimée
ou de la propriétaire. Ni la propriétaire, Kismet, ni
I"intimée, Rascal, n’ ont obtempéré. Le 6 septembre
1996, Rascal a refusé aux représentants de la Ville
I"acces aux fins de I’ enlévement.

Cesfaits ont donné lieu a deux demandes devant
la Cour supréme de la Colombie-Britannique.
Nanaimo a d'abord sollicité un jugement déclara
toire lui reconnaissant le droit d’ acces au terrain et
d’enlevement du tas de terre. Le juge Maczko a
fait droit a la demande pour le motif que Nanaimo
avait la compétence tant pour déclarer que le tas de
terre &ait une nuisance que pour ordonner son
enlévement.

Kismet et Rascal ont présenté la seconde
demande, en annulation des résolutions. Le juge
Rowan a rejeté cette demande.

La Cour d'appel de la Colombie-Britannique a
accuellli I'appel de Rascal et annulé les ordon-
nances ainsi que les résolutions du 3 juillet et du
19 aolit: (1998), 49 B.C.L.R. (3d) 164.
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I1. Relevant Statutory Provisions

Municipal Act, R.S.B.C. 1979, c. 290

Nuisances and disturbances

932. The council may by bylaw

(b) prevent, abate and prohibit nuisances, and pro-
vide for the recovery of the cost of abatement of
nuisances from the person causing the nuisance
or other persons described in the bylaw;

(i) require the owners or occupiers of real prop-
erty, or their agents, to eliminate or reduce the
fouling or contaminating of the atmosphere
through the emission of smoke, dust, gas,
sparks, ash, soot, cinders, fumes or other
effluvia; and prescribe measures and precau-
tions to be taken for the purpose; and fix lim-
its not to be exceeded for those emissions;

Removal of dangerous erections

936. (1) The council may declare a building, structure
or erection of any kind, or a drain, ditch, watercourse,
pond, surface water or other matter or thing, in or on
private land or a highway, or in or about a building or
structure, a nuisance, and may direct and order that it be
removed, pulled down, filled up or otherwise dealt with
by its owner, agent, lessee or occupier, as the council
may determine and within the time after service of the
order that may be named in it.

(3) The council may further order that, in case of
default by the owner, agent, lessee or occupier to com-
ply with the order within the period named in it, the
municipality, by its employees and others, may enter
and effect the removal, pulling down, filling up or other
dealing at the expense of the person defaulting, and may
further order that the charges for doing so, including all
incidental expenses, if unpaid on December 31 in any

Il. Les dispositions Iégislatives pertinentes

Municipal Act, R.S.B.C. 1979, ch. 290
[TRADUCTION]

Nuisances et troubles de jouissance

932. Le consail peut, par reglement,

b) prévenir, supprimer et interdire les nuisances, et
pourvoir au recouvrement du colt de la suppres-
sion contre la personne qui a causé une nuisance
ou contre toute autre personne visée par le régle-
ment;

(i) contraindre les propriétaires ou occupants
d immeubles, ou leurs mandataires, a suppri-
mer ou réduire la pollution atmosphérique
résultant de I’ émission de fumée, de poussiere,
de gaz, d'étincelles, de cendre, de suie, d'es-
carbilles, de vapeurs ou d' autres effluves; pres-
crire des mesures et précautions a prendre a
cette fin, et fixer les limites supérieures de ces
émissions;

Enlevement de constructions danger euses

936. (1) Le conseil peut déclarer que tout batiment
ou construction de quelque nature que ce soit, tout
égout, fossé, cours d'eau, étang, eaux de surface ou
toute autre chose, situé sur un terrain privé ou sur lavoie
publique, ou dans un batiment ou une construction ou a
proximité, constitue une nuisance et il peut ordonner,
entre autres mesures, I’ enlévement, la démoalition ou le
remplissage par le propriétaire ou son mandataire, ou
par le locataire ou I’ occupant, selon les modalités que le
conseil estime indiquées et dans le délai, a compter de la
signification de I’ ordonnance, qui y est indiqué.

(3) Le conseil peut en outre ordonner qu’au cas ou le
propriétaire ou son mandataire, le locataire ou I’ occu-
pant n’obtempérerait pas a I’ ordonnance dans le délai
imparti, la municipalité pourra, par I’entremise de ses
employés ou d’ autres personnes, avoir acces aux lieux et
procéder a |’ enlevement, a la démolition ou au remplis-
sage ou prendre toute autre mesure aux frais de la per-
sonne en défaut et il peut en outre ordonner que les frais
engagés a cet égard, y compris tous frais accessoires,
non acquittés le 31 décembre, soient gjoutés aux impots
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year, shall be added to and form part of the taxes paya-
ble on that land or real property as taxes in arrear.

(5) This section applies to any building, structure or
erection of any kind which the council believes is so
dilapidated or unclean as to be offensive to the commu-
nity.

Interpretation Act, R.S.B.C. 1996, c. 238

Enactment remedial

8 Every enactment must be construed as being reme-
dial, and must be given such fair, large and liberal
construction and interpretation as best ensures the
attainment of its objects.

Satute Revision Act, R.S.B.C. 1996, c. 440

Legal effect of revision

8 (1) A revision does not operate as new law but has
effect and must be interpreted as a consolidation
of the law contained in the Acts and provisions
replaced by the revision.

(2) If arevised provision has the same effect as a
provision replaced by the revision, the revised
provision

(a) operates retrospectively as well as prospec-
tively, and

(b) is deemed to have been enacted and to have
come into force on the day on which the pro-
vision replaced by the revision came into
force.

(3) If a revised provision does not have the same
effect as a provision replaced by the revision,

(a) the provision replaced by the revision gov-
erns al transactions, matters and things
before the revision comes into force, and

(b) the revised provision governs all transactions,
matters and things after the revision comes
into force.

percus sur ce terrain ou immeuble, a titre d'arriéré
d’ impots.

(5) Le présent article s'applique a tout batiment ou
construction de quelque nature que ce soit que le conseil
juge délabré ou insalubre au point d’ offenser la collecti-
vité.

Interpretation Act, R.S.B.C. 1996, ch. 238

[TRADUCTION]

Solution de droit

8 Tout texte est censé apporter une solution de droit et
sinterprete de la maniére la plus équitable et la plus
large qui soit compatible avec la réalisation de son
objet.

Satute Revision Act, R.S.B.C. 1996, ch. 440

[TRADUCTION]

Effet de la révision

8 (1) Le nouveau texte n'est pas réputé de droit nou-
veall, sateneur étant censée constituer une refonte
des regles de droit du texte antérieur.

(2) S le nouveau texte a le méme effet que le texte
antérieur, le nouveau texte:

a) aun effet rétroactif et dispose pour I’ avenir;

b) est réputé avoir été édicté et &tre entré en
vigueur a I’entrée en vigueur du texte anté-
rieur.

(3) S le nouveau texte n'a pas le méme effet que le
texte antérieur,

a) letexte antérieur régit tout ce qui est antérieur
a |’entrée en vigueur du nouveau texte;

b) le nouveau texte régit tout ce qui est postérieur
a|’entrée en vigueur du nouveau texte.
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[11. Judicial History
A. British Columbia Supreme Court (Maczko J.)

The issue before Maczko J. was whether
Nanaimo had the power under s. 936 of the Munic-
ipal Act to declare a pile of soil a nuisance and
order its removal. He declared that Nanaimo had
jurisdiction to do so, but did not extend his order to
conclude on Nanaimo's right to do so in the case
before him.

B. British Columbia Supreme Court (Rowan J.)

Rascal and Kismet filed a second petition
requesting that the court quash Nanaimo's resolu-
tions on the basis that the City exceeded its juris-
diction by declaring the pile of soil to be a nui-
sance. Rowan J. held that the pile of soil fell within
the traditional meaning of a nuisance, specifically
something harmful or offensive to the public for
which there is a lega remedy. Therefore, he
declined to intervene and quash the City’s resolu-
tions, finding it had acted within its jurisdiction.

C. British Columbia Court
Newbury J.A.)

of Appeal (per

The Court of Appeal held that Maczko J. erred
in declaring Nanaimo had jurisdiction to declare
the pile of soil a nuisance and to order its removal.
As the ruling of Rowan J. was predicated on the
ruling of Maczko J., that too was held to be in
error. The court allowed the appeal and quashed
the City’s resolutions.

V. Issues

This appeal raises two issues:

(1) Did s. 936 of the Municipal Act empower the
appellant to pass the resolutions declaring the
pile of soil a nuisance and ordering its
removal?

I1l. Les décisions des juridictions inférieures

A. La Cour supréme de la Colombie-Britannique
(le juge Maczko)

Le juge Maczko devait trancher la question de
savoir si I'art. 936 de la Municipal Act attribuait a
Nanaimo le pouvoir de déclarer que le tas de terre
était une nuisance et d ordonner son enlevement.
Il a décidé que laloi conférait a Nanaimo la com-
pétence voulue, mais n'a pas statué dans son
ordonnance sur le droit de Nanaimo de I’ exercer
dans I' affaire dont il &tait saisi.

B. La Cour supréme de la Colombie-Britannique
(le juge Rowan)

Rasca et Kismet ont ensuite déposé une
demande sollicitant I’ annulation des résolutions de
Nanaimo pour le motif que la Ville a outrepasse sa
compétence en déclarant que le tas de terre &ait
une nuisance. Le juge Rowan a décidé que le tas
de terre rentrait dans la définition reconnue de la
nuisance, a savoir quelque chose de prgudiciable
ou d’' offensant pour le public pour lequel laloi pré-
voit une réparation. En conséquence, il s'est abs-
tenu d'intervenir et d’annuler les résolutions de la
Ville puisgu'elle avait agi, a son avis, dans les
limites de sa compétence.

C. La Cour d'appel de la Colombie-Britannique
(le juge Newbury)

La Cour d'appel a conclu que le juge Maczko
avait commis une erreur en décidant que Nanaimo
avait la compétence pour déclarer que le tas de
terre était une nuisance et pour ordonner son enle-
vement. La décision du juge Rowan reposant sur
celle du juge Maczko, €elle a aussi été jugée erro-
née. La cour a accueilli |’appel et annulé les réso-
lutions de la Ville.

IV. Questions en litige

Le présent pourvoi souléve deux questions:

(1) L’ article 936 de la Municipal Act conférait-il a
I’ appelante le pouvoir de voter les résolutions
déclarant que le tas de terre était une nuisance
et ordonnant son enlévement?

10

11

12

13

2000 SCC 13 (CanLll)



14

15

16

350 NANAIMO (CITY) V. RASCAL TRUCKING LTD. Major J. [2000] 1 SC.R.

(2) If so, upon what standard must the appellant’s
decision be reviewed?

V. Analysis

(1) Did s. 936 of the Municipal Act Empower the
Appellant to Pass the Resolutions Declaring
the Pile of Soil a Nuisance and Ordering Its
Removal ?

Nanaimo relied upon s. 936 of the Municipal
Act asits authority to declare Rascdl’ s pile of soil a
nuisance and to order its removal. The appellant
submitted that a “broad and benevolent” rule of
statutory construction be adopted in ascertaining
its jurisdiction under s. 936 rather than the narrow
view adopted by the Court of Appeal. Nanaimo
argued that s. 936's reference to “or other matter
or thing” cannot be limited to the genus of con-
structed things and watercourses preceding it. To
the contrary, Nanaimo said this phrase is meant to
stand alone and apart from the preceding items.
Therefore, the power to declare “other matter or
thing” a nuisance referred to the municipality’s
jurisdiction to abate nuisances and health hazards
generaly.

In support of this conclusion Nanaimo pointed
out that prior to the 1979 revision of the Municipal
Act, the predecessor equivalent of s. 936 (Munici-
pal Act, R.S.B.C. 1960, c. 255, s. 873) contained
an additional comma prior to “or other matter or
thing”, which it was argued was included to set
this phrase off as a stand alone grant of general
power. Although this comma was removed in the
1979 revision, Nanaimo claims s. 8 of the Satute
Revision Act required the Court to interpret s. 936
as if the comma remained, should the inclusion of
a comma have the substantive effect of setting off
this phrase as a genera grant of jurisdiction over
nui sances.

The respondent argued that this Court should
not subscribe a priori to either a benevolent or
strict approach, but rather seek to discern the “true

(2) Dans!'affirmative, selon quelle norme la déci-
sion de I’ appelante doit-elle &tre examinée?

V. Analyse

(1) L'article 936 de la Municipal Act conférait-il
a |I'appelante le pouvoir de voter les résolu-
tions déclarant que le tas de terre &ait une
nuisance et ordonnant son enlévement?

Nanaimo sest appuyée sur I'art. 936 de la
Municipal Act pour déclarer que le tas de terre de
Rascal était une nuisance et pour ordonner son
enlévement. L' appelante a soutenu qu’il convenait
de donner une interprétation [TRADUCTION] «large
et bienveillante» a cette disposition attributive de
compétence plutdt que de suivre la regle stricte
préconisée par la Cour d appel. Nanaimo a soutenu
gue le sens de |’ expression «ou toute autre chose»
qui figure a I'art. 936 ne saurait &tre limité au
genre de choses énumérées précédemment, a
savoir les constructions et cours d'eau. Au con-
traire, elle affirme qu’il faut prendre cette expres-
sion isolément et la considérer séparément des
autres ééments de I’ énumération. Par conséquent,
le pouvoir de déclarer que «toute autre chose»
constitue une nuisance s entendait de la compé-
tence de la municipalité pour supprimer les nui-
sances et les risques pour la santé en général.

A I'appui de cette conclusion, Nanaimo a sou-
ligné qu’ avant larévision de 1979 de la Municipal
Act, I’ expression «ou toute autre chose» employée
dans I'article qui a précédé I'art. 936 (Municipal
Act, R.S.B.C. 1960, ch. 255, art. 873) é&tait préecé-
dée d'une virgule, qui aurait &té insérée afin de
faire ressortir que cette expression constituait une
attribution distincte d’ un pouvoir général. Quoique
cette virgule ait été supprimée dans la version de
1979, Nanaimo affirme que, par I'application de
I'art. 8 de la Satute Revision Act, I’art. 936 doit
étre interprété comme si lavirgule s'y trouvait tou-
jours, si I'inclusion d'une virgule a pour effet d at-
tribuer une compétence générale al’ égard des nui-
sances.

L’ intimée a soutenu que notre Cour ne doit opter
apriori ni pour une méthode d'interprétation bien-
veillante ni pour une regle stricte, mais chercher
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intent” of s. 936. In the respondent’s submission,
such an analysis, aided by the gjusdem generis or
limited class rule, forces the conclusion that s. 936
empowered Nanaimo to address only two classes
of potential nuisance — constructed things and
things associated with the handling, transit, or stor-
age of water. To ascribe greater meaning to the
phrase “or other matter or thing” it was said would
run contrary to the intent of listing specific items
before it, as well as deprive those words of mean-
ing. In light of the specific items enumerated, the
respondent company said it would be anomalousto
conclude that reference to “or other matter or
thing” permits a municipality to, in effect, declare
anything to be a nuisance.

The first step is to consider the approach the
courts should take when construing municipal leg-
idation. As noted by lacobucci J. in R. v. Sharma,
[1993] 1 S.C.R. 650, at p. 668:

...as statutory bodies, municipalities “may exercise
only those powers expressly conferred by statute, those
powers necessarily or fairly implied by the expressed
power in the statute, and those indispensable powers
essential and not merely convenient to the effectuation
of the purposes of the corporation”.

The process of delineating municipal jurisdic-
tion is an exercise in statutory construction. There
is ample authority, on the interpretation of statutes
generally and of municipal statutes specifically, to
support a broad and purposive approach.

While R. v. Greenbaum, [1993] 1 S.C.R. 674,
favoured restricting a municipality’ s jurisdiction to
those powers expressly conferred upon it by the
legislature, the Court noted that a purposive inter-
pretation should be used in determining what the
scope of those powers are. See lacobucci J. (at
pp. 687-88):

plutdt a cerner I «intention véritable» de I'art. 936.
Selon son argument, si I’on analyse la disposition
de cette maniére et si I'on applique la régle gus-
dem generis ou regle des choses du méme ordre,
on est forcé de conclure que I'art. 936 ne conférait
une autorité a Nanaimo qu’a |’ égard de deux caté-
gories de nuisances possibles: les constructions et
tout ce qui concerne la manutention, |’ achemine-
ment ou |I’emmagasinage de I’ eau. Donner un sens
plus large a I’expression «ou toute autre chose»
irait, selon I'intimée, a I’ encontre du but exprimé
par I’énumération d’'ééments qui la précede et en
ferait une expression dénuée de sens. La société
intimée gjoute qu'il serait anormal, compte tenu de
I’énumération, de conclure que I’'emploi de I'ex-
pression «ou toute autre chose» autorise une muni-
cipalite, en fait, a déclarer que n'importe quoi
constitue une nuisance.

Il s'agit d'abord d’ examiner la démarche que les
tribunaux devraient adopter lorsqu’ils interpretent
des textes légidatifs se rapportant aux municipa-
lites. Comme le fait observer le juge lacobucci
dans R. ¢. Sharma, [1993] 1 R.C.S. 650, a la
p. 668:

... en tant qu’ organismes créés par laloi, les municipa-
lités [TRADUCTION] «peuvent exercer seulement les pou-
Vvoirs qui leur sont conférés expressement par la loi, les
pouvoirs qui découlent nécessairement ou vraiment du
pouvoir explicite conféré dans la loi, et les pouvoirs
indispensables qui sont essentiels et non pas seulement
commodes pour réaliser les fins de |’ organisme».

Pour statuer sur la question de la compétence
des municipalités, les tribunaux recourent aux
regles d'interprétation des lois. Une abondante
jurisprudence en matiere d'interprétation des lois
en général et deslois sur les municipalités en parti-
culier favorise une interprétation large, fondée sur
I’objet visé.

Dans I'arrét R. ¢. Greenbaum, [1993] 1 R.C.S.
674, notre Cour a opté pour que la compétence des
municipalités soit restreinte aux pouvoirs qui leur
sont expressément conférés par une loi, mais elle a
cependant fait remarquer qu'il falait interpréter
CES pouvoirs en tenant compte de I’ objet visé. Voir
les propos du juge lacobucci (aux pp. 687 et 638):
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As Davies J. wrote in his reasons in City of Hamilton
v. Hamilton Distillery Co. (1907), 38 S.C.R. 239, at
p. 249, with respect to construing provincial legislation
enabling municipa by-laws:

In interpreting this legislation | would not desire to
apply the technical or strict canons of construction
sometimes applied to legislation authorizing taxation.
I think the sections are, considering the subject matter
and the intention obviously in view, entitled to a
broad and reasonable if not, as Lord Chief Justice
Russell said in Kruse v. Johnson [[1898] 2 Q.B. 91],
at p. 99, a “benevolent construction”, and if the lan-
guage used fell short of expressly conferring the pow-
ers claimed, but did confer them by a fair and reason-
able implication 1 would not hesitate to adopt the
construction sanctioned by the implication.

Accordingly, a court should look to the purpose and
wording of the provincial enabling legislation when
deciding whether or not a municipality has been
empowered to pass a certain by-law . ..[A] somewhat
stricter rule of construction than that suggested above by
Davies J. isin order where the municipality is attempt-
ing to use a power which restricts common law or civil
rights.

This conclusion follows recent authorities dic-
tating that statutes be construed purposively in
their entire context and in light of the scheme of
the Act as a whole with a view to ascertaining the
legislature’s true intent. See Rizzo & Rizzo Shoes
Ltd. (Re), [1998] 1 S.C.R. 27, at paras. 21-23, M &
D Farm Ltd. v. Manitoba Agricultural Credit
Corp., [1999] 2 S.C.R. 961, at para. 25, and the
B.C. Interpretation Act, s. 8.

It is my opinion that the legidature, by includ-
ing the phrase “or other matter or thing”, did not
intend to expand the scope of s. 936 to alow
municipalities to declare almost anything to be a
nuisance. | accept the respondent’ s submission that
to construe that phrase as creating a third class of
potential nuisance would effectively negate the
purpose of including rather specific preceding lan-
guage.

Comme I'a affirmé le juge Davies dans City of
Hamilton c. Hamilton Distillery Co. (1907), 38 R.C.S.
239, alap. 249, a I'égard de I'interprétation d'une loi
provinciale autorisant I’ adoption de réglements munici-
paux:

[TRADUCTION] En interprétant la présente loi, je ne
souhaiterais pas appliquer les principes techniques et
stricts d'interprétation parfois appliqués aux mesures
légidlatives qui autorisent la perception d’impdts. A
mon avis, compte tenu de I'objet et de I’intention
manifestement visés, les articles peuvent étre inter-
prétés d’ une maniére libérale et raisonnable, ou a tout
le moins «bienveillante», comme le lord juge en chef
Russdll I'a écrit dans I’ arrét Kruse c. Johnson [[1898]
2Q.B. 91], alap. 99. En outre, si le langage utilisé ne
conférait pas expressément les pouvoirs revendiqueés,
mais le faisait par déduction juste et raisonnable, je
n'hésiterais pas a adopter I’interprétation ainsi sanc-
tionnée.

En conséguence, lorsgu’il doit déterminer si une muni-
cipalité a été habilitée a adopter un certain réglement, le
tribunal devrait examiner I’ objet et le texte de la mesure
légidlative provinciadle habilitante. [...] [I]I convient
d’adopter une regle d’interprétation un peu plus stricte
que celle proposée ci-dessus par le juge Davies lorsque
la municipalité tente d’exercer un pouvoir qui restreint
des droits civils ou de common law.

Cette conclusion suit des arréts récents qui com-
mandent que I'interprétation des lois soit fondée
sur I’ objet en tenant compte de tout le contexte et
de I’esprit de laloi dans son ensemble en vue de
cerner I'intention véritable du légidlateur. Voir
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 R.C.S. 27,
aux par. 21 223, M & D Farm Ltd. c. Société du
crédit agricole du Manitoba, [1999] 2 R.C.S. 961,
au par. 25, et I'Interpretation Act de la Colombie-
Britannique, art. 8.

Je suis d'avis qu’'en insérant |'expression «ou
toute autre chose», le législateur n'avait pas I'in-
tention d'é@argir le champ dapplication de
I"art. 936 de maniére a autoriser les municipalités a
déclarer que quasiment n’'importe quoi constitue
une nuisance. Jaccepte |'argument de I'intimée
gu’interpréter ces mots comme créant une troi-
sieme catégorie de nuisances possibles irait effecti-
vement a I’encontre de I’objet vise, lequel s ex-
prime dans I’ énumération d’' &éments qui précede.
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The phrase “or other matter or thing” extends
the two classes of nuisances outlined before it, that
is constructed or erected things, and watercourses.
This interpretation follows from both a purposive
interpretation and the application of the ejusdem
generis limited class rule. It is not reasonable to
believe that the legislature intended to subscribe
such importance to the missing comma, namely
that such minor punctuation should render null the
specific items listed before.

It should also be noted that s. 932 of the Munici-
pal Act (how s. 725) gave municipalities the
authority to address nuisances, broadly defined,
through duly passed by-laws. Under the Act, the
procedure established to pass a by-law is more
onerous and time consuming than that required to
pass a resolution. Were reference to “or other mat-
ter or thing” interpreted to govern nuisances gener-
aly, s. 936 would necessarily encompass those
nuisances addressed by s. 932. Section 932 would,
in practice, be redundant. No reasonable and effi-
cient municipality would address a nuisance
through s. 932 in light of the less cumbersome pro-
cedure available under s. 936. The legislature
could not have intended such redundancy.

The fact that s. 936 empowers municipalities to
declare only two classes of thing to be a nuisance
does not foreclose the possibility that a pile of soil
may fall within one of those categories. It is clear
that a pile of soil does not fall within any of the
water-related items constituting the second class.
However, does a pile of soil fal within the first
class of constructed or erected things? Specificaly,
doesit fall within the phrase “building, structure or
erection of any kind”? | conclude that it does. A
pile of soil does not materialize on its own. It must
at least be erected presumably by piling or dump-
ing. As well, a pile of soil clearly may be a “haz-
ardous erection” within the wording of s. 936's
heading, either in the sense of reducing air quality

L' expression «ou toute autre chose» élargit les
deux catégories de nuisances qui la précedent, soit
les constructions et les cours d' eau. Cette interpré-
tation s accorde tant avec une interprétation fondée
sur I'objet qu'avec la regle gjusdem generis. Il
N’ est pas raisonnable de croire que le l&gislateur ait
voulu accorder une telle importance a la virgule
manguante, ¢’ est-a-dire qu’ un signe de ponctuation
aussi peu important rende nuls les ééments énu-
mérés précédemment.

Il convient de signaler en outre que I’ art. 932 de
la Municipal Act (maintenant |’art. 725) conférait
aux municipalités le pouvoir de prendre, par régle-
ment, des mesures a |’ égard des nuisances au sens
large. Aux termes de la Loi, la procédure établie
pour adopter un reglement est plus lourde et
demande plus de temps que celle prévue pour
adopter une résolution. Si I’ utilisation de I’ expres-
sion «ou toute autre chose» était interprétée
comme régissant toutes les nuisances en général,
I’art. 936 engloberait nécessairement les nuisances
visées a I'art. 932, qui deviendrait aors, en pra
tique, redondant. Aucune municipalité raisonnable
et efficace ne traiterait des questions de nuisance
par le biais de I'art. 932 compte tenu de la procé-
dure plus légere prévue a I’ art. 936. Le législateur
ne peut avoir prévu une telle redondance.

Le fait que I'art. 936 habilite les municipalités a
déclarer que deux catégories de choses seulement
sont des nuisances n’ écarte pas la possibilité qu’ un
tas de terre entre dans I’ une de ces catégories. De
toute évidence, un tas de terre ne correspond a
aucun des éléments ayant un rapport avec |’ eau qui
forment la seconde catégorie. Toutefois, un tas de
terre entre-t-il dans la premiere catégorie, celle des
constructions? Plus précisement, est-il visé par
I’expression «tout batiment ou construction de
guelque nature que ce soit»? Je suis d'avis qu'il
I’est. Un tas de terre ne se fait pas tout seul. Il
représente a tout le moins une construction, dans le
sens qu'il a vraisemblablement &é empilé ou
déverse. De plus, un tas de terre peut clairement
étre une «construction dangereuse» au sensdel’in-
tertitre qui précede I'art. 936, soit du fait qu'il
diminue la qualité de I'air par la poussiere en sus-
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through dust pollution, or by posing a serious risk
to curious children.

Rizzo & Rizzo Shoes, supra, a para. 27, noted
“[i]t is a well established principle of statutory
interpretation that the legislature does not intend to
produce absurd consequences’. In this sense, an
absurdity would result if s. 936 did not extend to a
pile of soil. It would mean a building, structure or
pond could be declared a nuisance, but the soil
excavated to create them could not.

It is my opinion that s. 936 empowered the
appellant to issue resolutions declaring Rascal’s
pile of soil a nuisance and ordering its removal. As
a result of that conclusion the second question
requires review.

(2) Upon What Sandard Must the Appellant’s
Decision Be Reviewed?

The standard of judicia review applicable to
municipal policy making decisions was reviewed
and set out in Shell, supra. See Sopinka J. (at
p. 273):

As creatures of statute, however, municipalities must
stay within the powers conferred on them by the provin-
cia legidature. In R. v. Greenbaum, [1993] 1 S.C.R.
674, lacobucci J., speaking for the Court, stated, at
p. 687:

Municipalities are entirely the creatures of provin-
cia statutes. Accordingly, they can exercise only
those powers which are explicitly conferred upon
them by a provincial statute.

It follows that the exercise of a municipality’s statu-
tory powers. . . is reviewable to the extent of determin-
ing whether the actions are intra vires.

In this case we are considering the standard of
review applicable to a municipality’s adjudicative
function as opposed to its policy making. The deci-
sion in question was clearly adjudicative as it
involved an adversarial hearing, the application of
substantive rules to individual cases and a signifi-
cant impact on the rights of the parties. (See 2747-

pension, soit du fait qu'il constitue un grave dan-
ger pour les enfants curieux.

Dans I'arrét Rizzo & Rizzo Shoes, précité, au
par. 27, il est indiqué que «[s]elon un principe bien
établi en matiere d'interprétation légidative, le
législateur ne peut avoir voulu des conséquences
absurdes». De ce point de vue, estimer que
I"art. 936 ne vise pas un tas de terre conduirait a
une absurdité. Cela signifierait qu'il peut étre
déclaré qu'un batiment, une construction ou un
étang constitue une nuisance, mais non les déblais
de I’excavation de ceux-ci.

A mon avis, I'art. 936 habilitait I’ appelante &
voter des résolutions déclarant que le tas de terre
de Rascal était une nuisance et ordonnant son enle-
vement. Etant donné cette conclusion, il y a lieu
d’examiner la seconde question.

(2) Sdon quelle norme la décision de I’ appelante
doit-elle &tre examinée?

La norme de contrdle judiciaire applicable aux
décisions de principe des municipalités a été étu-
diée et énoncée dans Shell, précité. Voir les propos
du juge Sopinka (a la p. 273):

En tant que créations de laloi, les municipalités doivent
toutefois agir conformément aux pouvoirs que lalégisla-
ture provinciale leur a conférés. Dans I'arrét R. c.
Greenbaum, [1993] 1 R.C.S. 674, le juge lacobucci
affirme, au nom de la Cour, ala p. 687:

Les municipalités doivent leur existence aux lois
provinciales. En conséquence, elles ne peuvent exer-
cer que les pouvoirs qui leur sont expressément con-
férés par une loi provinciale.

Il s'ensuit que I’ exercice des pouvoirs légaux d’une
municipalité, quelle que soit leur classification, peut
faire I’ objet d’un contrdle dans la mesure ou il s agit de
déterminer si elle a agi dans les limites de sa compé-
tence.

En I’ espéce, nous examinons la norme de con-
tréle applicable & la fonction juridictionnelle d’' une
municipalité par opposition a son réle en matiere
de prise de décisions de principe. Il est clair que la
décision en question était de nature juridictionnelle
puisqu’ elle comportait une audience contradictoire
ainsi que I'application de regles de fond a des cas
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3174 Québec Inc. v. Québec (Régie des permis
d’alcoal), [1996] 3 S.C.R. 919, at para. 24.) In
U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R.
1048, and subsequent cases, this Court adopted
what was described as a “pragmatic and func-
tional” approach to discerning the standards of
review applicable to administrative tribunals, be
they delegates of federal or provincia jurisdiction.
As municipalities are aso delegates of provincial
jurisdiction, there is harmony in applying the prag-
matic and functional approach in ascertaining the
standard of review applicable to municipalities
exercising an adjudicative function.

As recently noted in Pushpanathan v. Canada
(Minister of Citizenship and Immigration), [1998]
1 S.C.R. 982, at paras. 29-38, severa factors must
be weighed in determining whether to afford an
administrative tribunal curial deference. The
approach is a contextual one that must be adapted
to the body in question. It considers, where rele-
vant, the existence of a privative clauseg, if any, the
body’s expertise, the purpose of the body’'s ena-
bling legislation and whether the question at issue
is one of law or fact. Here, s. 936 requires the
municipal council to apply principles of statutory
interpretation in order to answer the legal question
of the scope of its authority. On such questions,
municipalities do not possess any greater institu-
tional competence or expertise than the courts so
as to warrant a heightened degree of deference on
review. The test on jurisdiction and questions of
law is correctness.

A consideration of the nature of municipal gov-
ernment and the extent of municipal expertise fur-
ther militates against a deferential standard on the
guestion of jurisdiction. Furthermore, these factors
reflect the institutional realities that make munici-

particuliers et qu'elle avait des répercussions
importantes sur les droits des parties. (Voir 2747-
3174 Québec Inc. c. Québec (Régie des permis
d’alcoal), [1996] 3 R.C.S. 919, au par. 24.) Dans
I'arrét U.E.S, Local 298 c. Bibeault, [1988] 2
R.C.S. 1048, et dans des arréts subséquents, notre
Cour a adopté une démarche «pragmatique et fonc-
tionnelle» a I'égard de la déermination des
normes de contrble applicables aux tribunaux
administratifs, qu'il s agisse de délégués des gou-
vernements fédéral ou provinciaux. Comme les
municipalités exercent aussi des pouvoirs délégués
par le gouvernement provincial, il est approprié
d’ utiliser la démarche pragmatique et fonctionnelle
pour déterminer quelle est la norme de contrdle
applicable aux municipalités qui exercent une
fonction juridictionnelle.

Il a récemment é&é note dans |I'arrét
Pushpanathan c. Canada (Ministre de la Citoyen-
neté et de I’lmmigration), [1998] 1 R.C.S. 982, aux
par. 29 a 38, que plusieurs facteurs doivent étre
pris en considération pour décider s'il y alieu de
faire montre de retenue a I’endroit d’'un tribunal
administratif. La démarche est contextuelle et doit
étre adaptée a I’organisme en question. Dans le
cadre de cette démarche, I’ examen porte sur I’ exis-
tence d'une clause privative, le cas échéant, |’ ex-
pertise de I’ organisme, I’ objet de la loi habilitante
de I’organisme et la nature du probleme, a savoir
sil sagit d'une question de droit ou de fait. En
I’ espece, le conseil municipal doit, en application
de I'art. 936, appliquer des principes d'interpréta-
tion des lois pour répondre a la question de droit
touchant I’é&endue de son pouvair. Sur de telles
questions, les municipalités ne sont pas dotées
d’ une compétence ou d'une expertise institution-
nelles plus grandes que celles des tribunaux, qui
justifieraient un degré plus éevé de retenue de la
part du tribunal d examen. Le critere a appliquer
guand il s'agit de questions de compétence et de
guestions de droit est celui de la décision correcte.

La prise en compte de la nature du gouverne-
ment municipa et de I’ &endue de I’ expertise de la
municipalité milite aussi contre |’ application du
principe de la retenue judiciaire quand il s agit
d’une question de compétence. De plus, ces fac-
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palities creatures distinct and unique from admin-
istrative bodies.

First, in contrast to administrative tribunals, that
usualy adjudicate matters pertaining to a special-
ized and confined area, municipalities exercise a
rather plenary set of legislative and executive
powers, a role that closely mimics that of the pro-
vincial government from which they derive their
existence. Yet, unlike provincia governments,
municipalities do not have an independent consti-
tutional status. (See Godbout v. Longueuil (City),
[1997] 3 S.C.R. 844, at para 52, and the Constitu-
tion Act, 1867, ss. 92(8) and 92(16).) While admin-
istrative agencies are equally statutory delegates,
they are not a substitute for provincial legislative
and executive authority to the extent that munici-
palities are. Municipalities essentially represent
delegated government.

Second, municipalities are political bodies.
Whereas tribunal members should be and are, gen-
erally, appointed because they possess an expertise
within the scope of the agency’ s authority, munici-
pal councillors are elected to further a political
platform. Neither experience nor proficiency in
municipal law and municipal planning, while
desirable, is required to be elected a councillor.
Given the relatively broad range of issues that a
municipality must address, it is unlikely that most
councillors will develop such specia expertise
even over an extended time. Finally, as opposed to
administrative tribunals, council decisions are
more often by-products of the local political milieu
than a considered attempt to follow legal or institu-
tional precedent. To a large extent council deci-
sions are necessarily motivated by political consid-
erations and not by an entirely impartial
application of expertise.

teurs témoignent des réalités institutionnelles qui
distinguent nettement les municipalités des orga-
nismes administratifs.

Premiérement, au contraire des tribunaux admi-
nistratifs, qui tranchent habituellement des ques
tions relevant de domaines spécialisés et restreints,
les municipalités exercent un ensemble assez com-
plet de pouvoirs légidatifs et exécutifs, jouant un
role qui se rapproche énormément de celui du
gouvernement  provincial dont elles sont
I’ émanation. Néanmoins, contrairement au gouver-
nement provincial, les municipalités ne jouissent
pas d'un statut constitutionnel indépendant. (\Voir
Godbout c. Longueuil (Ville), [1997] 3 R.C.S. 844,
au par. 52, et la Loi constitutionnelle de 1867,
par. 92(8) et 92(16).) Quoique les organismes
administratifs soient également titulaires de pou-
voirs délégués par des lois, ils ne se substituent pas
al’assemblée legidative et au pouvoair exécutif des
provinces au méme titre que les municipalités qui,
elles, constituent essentiellement des gouverne-
ments délégués.

Deuxiemement, les municipalités sont des corps
politiques. Alors que les membres des tribunaux
administratifs doivent &re nommeés, et quils le
sont généralement, parce qu'ils possedent une
expertise pertinente par rapport aux attributions de
I’ organisme, les conseillers municipaux, pour leur
part, sont élus en vue de la réalisation d'un pro-
gramme politique. L’ expérience et la compétence
en droit municipal et en planification municipale
sont des qualités souhaitables, mais nul n’'est tenu
de les posseder pour étre élu conseiller. Vu la
variété appréciable des questions qui ressortissent
a |’autorité des municipalités, il est peu probable
que la plupart des conseillers acquierent de telles
connaissances spécialisées méme au bout d'un laps
de temps assez long. Enfin, a I'inverse de celles
des tribunaux administratifs, les décisions des con-
seils sont plus souvent une manifestation du milieu
politique local qu’une tentative réfléchie de suivre
des précédents juridiques ou institutionnels. Dans
une large mesure, les décisions des conseils sont
nécessairement le produit de facteurs politiques et
non de |’ application entierement impartiale d' une
expertise.
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The fact that councillors are accountable at the
ballot box, is a consideration in determining the
standard of review for intra vires decisions but
does not give municipal councillors any particular
advantage in deciding jurisdictional questions in
the adjudicative context. As a result, the courts
may review those jurisdictional decisions on a
standard of correctness.

Given the interpretation of s. 936 set out in part
1 of these reasons, it is my opinion that Nanaimo
was correct in construing s. 936 as extending to it
jurisdiction to issue resolutions declaring Rasca’s
pile of soil a nuisance and ordering its removal.

In light of the conclusion that Nanaimo acted
within its jurisdiction in passing the resolutions at
issue, it is necessary to consider the standard upon
which the courts may review those intra vires
municipal decisions. Municipal councillors are
elected by the constituents they represent and as
such are more conversant with the exigencies of
their community than are the courts. The fact that
municipal councils are elected representatives of
their community, and accountable to their constitu-
ents, is relevant in scrutinizing intra vires deci-
sions. The reality that municipalities often balance
complex and divergent interests in arriving at deci-
sions in the public interest is of similar impor-
tance. In short, these considerations warrant that
the intra vires decison of municipalities be
reviewed upon a deferential standard.

Kruse v. Johnson, [1898] 2 Q.B. 91 (Div. Ct.),
has long been an authority in Canadian courts for
scrutinizing the reasonableness of municipal
by-laws. There, Lord Russell of Killowen offered

Le fait que les conseillers municipaux sont res-
ponsables devant leurs commettants au moment
des élections est un éément a prendre en considé-
ration pour déterminer la norme de controle des
décisions prises dans les limites de leur compé-
tence, mais ce fait ne leur donne pas d avantage
particulier lorsgu’ils tranchent des questions de
compétence dans le contexte juridictionnel. Par
conséquent, les tribunaux doivent examiner les
décisions en matiére de compétence selon la norme
de la décision correcte.

Vu I'interprétation de I’ art. 936 énoncée dans la
premiére partie des présents motifs, j’estime que
Nanaimo a pris une décision correcte en interpré-
tant I’art. 936 comme lui conférant la compétence
pour adopter des résolutions déclarant que le tas de
terre de Rascal était une nuisance et ordonnant son
enlevement.

Compte tenu de la conclusion que Nanaimo a
agi dans les limites de sa compétence en adoptant
les résolutions en question, il est nécessaire d exa-
miner la norme selon laguelle les tribunaux peu-
vent examiner les décisions prises par la municipa
lité dans les limites de leur compétence. Les
conselllers municipaux sont élus par les commet-
tants qu’ils représentent et, de ce fait, ils sont plus
au courant des exigences de leur collectivité que ne
le sont les tribunaux. Le fait que les conseils muni-
Cipaux sont composés de représentants élus de leur
collectivité et, partant, qu'ils sont responsables
devant leurs commettants est un éément pertinent
de I'examen des décisions prises dans les limites
de leur compétence. La réalité qui veut que les
municipalités doivent souvent soupeser des intéréts
complexes et opposés pour arriver a des décisions
conformes a I'intérét public est tout aussi impor-
tante. Bref, les considérations qui précedent justi-
fient que I’ on fasse preuve de retenue dans le cadre
de I’examen des décisions prises par les municipa-
lités dans les limites de leur compétence.

L'arrét Kruse c. Johnson, [1898] 2 Q.B. 91
(Div. Ct), a longtemps fait autorité au Canada
guant au caractere raisonnable des reglements
municipaux. Lord Russell of Killowen y invite les
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the courts some cautionary language on findings of
unreasonableness (at p. 100):

A by-law is not unreasonable merely because particular
judges may think that it goes further than is prudent or
necessary or convenient, or because it is not accompa-
nied by a qualification or an exception which some
judges may think ought to be there. Surely it is not too
much to say that in matters which directly and mainly
concern the people of the county, who have the right to
choose those whom they think best fitted to represent
them in their local government bodies, such representa-
tives may be trusted to understand their own require-
ments better than judges.

Or as more recently expressed in Shell, supra, per
McLachlin J., at p. 244:

Recent commentary suggests an emerging consensus
that courts must respect the responsibility of elected
municipa bodies to serve the people who elected them
and exercise caution to avoid substituting their views of
what is best for the citizens for those of municipal coun-
cils. Barring clear demonstration that a municipal deci-
sion was beyond its powers, courts should not so hold.
In cases where powers are not expressly conferred but
may be implied, courts must be prepared to adopt the
“benevolent construction” which this Court referred to
in Greenbaum, and confer the powers by reasonable
implication. Whatever rules of construction are applied,
they must not be used to usurp the legitimate role of
municipa bodies as community representatives.

| find these comments equally persuasive in the
scrutiny of municipal resolutions. The conclusion
is apparent. The standard upon which courts may
entertain a review of intra vires municipal actions
should be one of patent unreasonableness.

An example of legidative intent in the review of
municipal by-laws or resolutions is found in the
Province of Alberta where the province seeks to
shield it's municipalities from a chalenge on

tribunaux a user de circonspection lorsgu’il s agit
de statuer sur le caractére déraisonnable d’ unetelle
mesure (a la p. 100):

[TRADUCTION] Un réglement n'est pas déraisonnable
simplement parce que certains juges peuvent estimer
qgu'il va au-dela de ce qui est prudent ou nécessaire ou
commode, ou parce qu'il n'est pas assorti d’ une réserve
ou d’une exception qui devrait y figurer de |’ avis de cer-
tains juges. Il n’'est sans doute pas exagéré de dire que,
lorsqu’une question touche directement et principale-
ment |es habitants du comté, qui ont le droit de choisir
ceux qu’ilsjugent les plus aptes ales représenter au sein
du corps municipal, on peut faire confiance a ces repré-
sentants pour ce qui est de comprendre mieux que les
juges ce qui leur convient.

Ou hien, comme le juge McLachlin I'a exprimé
plus recemment dans Shell, précité, ala p. 244:

Il ressort d'un commentaire récent que I’on com-
mence a s accorder pour dire que les tribunaux doivent
respecter la responsabilité qu’'ont les conseils munici-
paux élus de servir leurs électeurs et de prendre garde de
substituer a I’opinion de ces conseils leur propre avis
quant a ce qui est dans le meilleur intérét des citoyens.
A moins qu'il ne soit clairement démontré qu’ une muni-
cipalité a excédé ses pouvoirs en prenant une décision
donnée, les tribunaux ne devraient pas conclure qu’il en
est ainsi. Dans les cas ou il nN'y a pas dattribution
expresse de pouvoirs, mais ol Ceux-Ci peuvent &tre
implicites, les tribunaux doivent se montrer préts a
adopter I'interprétation «bienveillante» évoquée par
notre Cour dans |’ arrét Greenbaum et a conférer les pou-
voirs par déduction raisonnable. Quelles que soient les
régles d'interprétation appliquées, elles ne doivent pas
servir a usurper le role Iégitime de représentants de la
collectivité que jouent les conseils municipaux.

Jestime que ces commentaires sont également
persuasifs lorsqu'il s'agit d’'examiner des résolu-
tions municipales. La conclusion est évidente. La
norme suivant laquelle les tribunaux peuvent exa
miner les actions d’une municipalité accomplies
dans les limites de sa compétence est celle du
caractére manifestement déraisonnable.

On trouve dans la province d Alberta un
exemple d’intention Iégislative en matiere d’ exa-
men des reglements ou résolutions des municipa-
lités. En effet, cette province cherche a protéger
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unreasonableness aone. See the Municipal
Government Act, S.A. 1994, c. M-26.1, that states:

539 No bylaw or resolution may be challenged on the
ground that it is unreasonable.

We are left to consider whether Nanaimo was
patently unreasonable in declaring this specific
pile of soil a nuisance. The pile of soil had serious
and continuing effects upon the neighbouring
community. It was an annoyance and a source of
pollution. Nanaimo's decision to declare Rascal’s
pile of soil a nuisance was not patently unreasona-
ble. | would allow the appeal with costs through-
out, set aside the order of the British Columbia
Court of Appea and reinstate the orders of
Maczko J. and Rowan J. below, as well as
Nanaimo's resolutions dated July 3, 1996 and
August 19, 1996.

Appeal allowed with costs.

Solicitors for the appellant: Saples McDannold
Stewart, Vancouver.

Solicitors for the respondent: Ladner Downs,
Vancouver.

ses municipalités contre une contestation fondée
uniquement sur la question du caractére déraison-
nable. Voir la Municipal Government Act, S.A.
1994, ch. M-26.1, dont I'art. 539 dispose:

[TRADUCTION]

539 Nul ne peut contester un réglement ou une résolu-
tion pour le motif qu'il est déraisonnable.

Il reste a décider s Nanaimo a pris une décision
manifestement déraisonnable en déclarant que le
tas de terre en question était une nuisance. Le tas
de terre a eu des effets graves et constants sur la
collectivité voisine. Il constituait un désagrément
et une source de pollution. La décision de
Nanaimo de déclarer que le tas de terre de Rascal
était une nuisance n’ était pas manifestement dérai-
sonnable. Je suis d'avis d'accueillir le pourvoi
avec dépens dans toutes les cours, d’annuler |’ or-
donnance de la Cour dappel de la Colombie-
Britannique et de rétablir les ordonnances des
juges Maczko et Rowan en premiere instance,
ains que les résolutions de Nanaimo datées du
3 juillet 1996 et du 19 aolt 1996.

Pourvoi accueilli avec dépens.

Procureurs de I’ appelante: Saples McDannold
Stewart, Vancouver.

Procureurs de [I'intimée: Ladner Downs,

Vancouver.
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provincial legislation — Town of Hudson By-law 270 —  de la ville de Hudson — Loi sur les cités et villes,
Cities and Towns Act, RS.Q., c. C-19, s. 410(1). L.RQ., ch. C-19, art. 410(2).
The appellants are landscaping and lawn care compa- Les appelantes sont des entrepesagedamt

nies operating mostly in the greater Montreal area, with paysager et d’entretien des pelouses qui exercent leurs
both commercial and residential clients. They make reg- adivsurtout dans laegion n&tropolitaine de
ular use of pesticides approved by the fedeest Con- Montréal et qui ont aussi bien des clients commerciaux
trol Products Act in the course of their business activi- que des cliegisientiels. Elles utilisenegulierement,
ties and hold the requisite licences under Quebec’s dans le cadre de leuesamiivitherciales, des pesti-
Pesticides Act. In 1991 the respondent Town, located cides conforands Loi sur les produits antiparasi-
west of Montreal, adopted By-law 270, which restrictedtaires du gouvernementetral et @tiennent les permis
the use of pesticides within its perimeter to specified requis pai laur les pesticides du Qebec. En 1991,
locations and for enumerated activities. The definition la Ville ia@nsit@ea 'ouest de Monwal, a adogtle
of pesticides in By-law 270 replicates that in fPesti- réeglement 270, qui limite I'utilisation des pesticides sur
cides Act. Under s. 410(1) of the Quebéiities and son territoirea’ des endroits pcis et aux activits énu-
TownsAct (“C.T.A."), the council may make by-laws to  emes. La dfinition de pesticides contenue dans le
“secure peace, order, good government, health and gereglement 270 est laeplique exacte de celle adept”
eral welfare in the territory of the municipality”, while dand ta sur les pesticides. En vertu du par. 410(1) de
under s. 412(32L.T.A. it may make by-laws to “regu- leoi sur les cités et villes du QuEbec («.C.V.»), le
late or prohibit te...use d...combustible, explo- conseil peut faire desglements « [pJour assurer la
sive, corrosive, toxic, radioactive or other materials that paix, l'ordre, le bon gouvernement, laesaiulbeit’
are harmful to public health or safety, in the territory of Btne-ggréral sur le territoire de la municipait,
the municipality or within | km therefrom”. In 1992 the tandis qu'en vertu du par. 412(82Y., il peut faire
appellants were charged with having used pesticides in  edgsménts « [pJoureglementer ou efendre [. . .]
violation of By-law 270. They brought a motion for l'usage de [. ..] era’combustibles, explosives, cor-
declaratory judgment asking the Superior Court to rosives, toxiques, radioactives ou autrement dangereuses
declare By-law 270 to be inoperative astta vires the pour la saetou la sturi# publiques, sur le territoire de
Town’s authority. The Superior Court denied the la municipait’ dans un rayon de 1 kanl'extérieur
motion, and the Court of Appeal affirmed that decision. de ce territoire ». En 1992, les appelastésaoc-’
sees d'avoir utilie” des pesticides contrairement au
reglement 270. Elles ont introduit une retpien juge-
ment dclaratoire demandara [a Cour sugfieure de
déclarer inoptrant le eglement 270 ailtra vires le pou-
voir de la Ville. La Cour sugrieure a rejetla reqete, et
la Cour d’'appel a confirmcette dcision.

Held: The appeal should be dismissed. Arrét : Le pourvoi est rejet’

Per L'Heureux-Dul€, Gonthier, Bastarache and Les juges L’Heureux-Dub, Gonthier, Bastarache et
Arbour JJ.: As statutory bodies, municipalities may Arbour : En tant qu'organisreés per la loi, les
exercise only those powers expressly conferred by stat- muniegpadglvent exercer seulement les pouvoirs
ute, those powers necessarily or fairly implied by the qui leur sonesnExpresshent par la loi, les pou-
expressed power in the statute, and those indispensable voimscquielt eCessairement ou vraiment du pou-
powers essential and not merely convenient to the effec- voir expliciteréatdhs la loi, et les pouvoirs indis-
tuation of the purposes of the corporation. Included in pensables qui sont essentiels et non pas seulement
this authority are “general welfare” powers, conferred commodes palisef les fins de I'organisme. Y sont
by provisions in provincial enabling legislation, on inclus les pouvoirs erematie « bierefte gréral »
which municipalities can draw. Section 4CO.A. is an conérés par la loi provinciale habilitante, sur laquelle
example of such a general welfare provision and supple- les munispaditivent se fonder. L'article 40LGC.V.
ments the specific grants of power in s. 412. While ena- constitue un exemple d’'une telle dispastale dge
bling provisions that allow municipalities to regulate for bétre"et il ajoute aux pouvoirs esgfiques condiés
the “general welfare” within their territory authorize the par l'art. 412. Bien que les dispositions habilitantes per-
enactment of by-laws genuinely aimed at furthering mettant aux muniegpdbtéglementer pour le « bien-
goals such as public health and safety, courts faced witbtre ggréral » sur leur territoire autorisent I'adoption de
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an impugned by-law enacted under an “omnibus” provi- eglaments visanteritablement faciliter la Ealisation

sion such as s. 410.T.A. must be vigilant in scrutiniz- d’'objectifs telles la saet’la scuri€ publiques, les tri-

ing the true purpose of the by-law. bunaux saisis dagiement contestadopt” en vertu
d’une disposition « omnibus » comme l'art. 41@C.V.
doivent étre vigilants lorsqu’ils cherchemt dterminer
le but \éritable du eglement.

By-law 270 does not fall within the ambit of Leglement 270 ne tombe pas sousgide du

s. 412(32)C.T.A. There is no equation of pesticides and par. 412(3R). Le texte du eglement et la preuve

“toxic . . .materials” either in the terms of the by-law or  egehee au cours du esent litige n'assimilent pas les

in any evidence presented during this litigation. Since pesticides auxetasali’. .] toxiques »Etant done”

there is no specific provision in the provincial enabling gu'aucune disposition paricale la loi provinciale

legislation referring to pesticides, the by-law must fall habilitante ne mentionne les pesticidggreent doit

within the purview of s. 410(1¢.T.A. By-law 270 read tomber dans le champ d'application du par. 410(1)

as a whole does not impose a total prohibition, bul.C.V. Interp€tt dans son ensemble, leglément 270

rather permits the use of pesticides in certain situations n'impose pas une interdiction totale, mais petmet plut”

where that use is not purely an aesthetic pursuit. Based 'usage de pesticides dans certainstazsage n'a

on the distinction between essential and non-essential pas un but puremetiguesttBelon la distinction

uses of pesticides, it is reasonable to conclude that the entre I'usage essentiel et 'usage non essentiel des pesti-

Town by-law’s purpose is to minimize the use of alleg- cides, il est raisonnable de conclureeglentemt de

edly harmful pesticides in order to promote the health of la Ville a pour objet de minimiser I'utilisation de pesti-

its inhabitants. This purpose falls squarely within the cides qui seraient nocifs afin elgeplatsamtde ses

“health” component of s. 410(0.T.A. The distinctions habitants. Cet objet ened@” directement de l'aspect

impugned by the appellants as restricting their busi- «esamfi par. 410(1)..C.V. Les distinctions contes-

nesses are necessary incidents to the power delegated legs par les appelantes au motif qu’elles restreignent

the province under s. 410(©.T.A. Moreover, reading leurs acties” commerciales sont des ocegsénces

s. 410(1) to permit the Town to regulate pesticide use isecessaires Tapplication du pouvoir @égle par la

consistent with principles of international law and pol- province en vertu du par. 41G(¥) De plus, inter-

icy. The interpretation of By-law 270 set out here etpr'le par. 410(1) comme permettania’ Ville de

respects international law’s “precautionary principle”. eglEmenter I'utilisation des pesticides correspond aux

In the context of the precautionary principle’s tenets, the principes de droit et de politique internationaux. L'inter-

Town’s concerns about pesticides fit well under their etaion du eglement 270 expeg’ ici respecte le

rubric of preventive action. « principe despeution » du droit international. Dans le
contexte des postulats du principe decauition, les
craintes de la Ville au sujet des pesticides s’inscrivent
confortablement sous la rubrique de I'actiopyantive.

By-law 270 was not rendered inoperative because of a e@lement 270 n'a past€ rendu inopfant du fait
conflict with federal or provincial legislation. As a prod- de son incompatbéditec la dgislation €dérale ou
uct of provincial enabling legislation, By-law 270 is provinciale@cbulant d’une loi provinciale habilitante,
subject to the “impossibility of dual compliance” test for  dglement 270 est sujet au eri¢’de « I'impossibile”
conflict between federal and provincial legislation set de se conformer aux deux textes » en cas de conflit entre
out in Multiple Access. The federalPest Control Prod- la leégislation Edérale et ladgislation provinciale, cri-
ucts Act regulates which pesticides can be registered forere tjui aeté énon& dans I'aret Multiple Access. La
manufacture and/or use in Canada. This legislation i&oi sur les produits antiparasitaires du gouvernement
permissive, rather than exhaustive, and there is no operecéral” dicte quels pesticides peuvette”ageésa des
ational conflict with By-law 270. Théultiple Access  fins de fabrication et/ou d'utilisation au Canada. Cette
test also applies to the inquiry into whether there is a loi est permissive, et non pas exhaustive, de sorte qu'il
conflict between the by-law and provincial legislation. n’y a aucun conflit d’application aveglé&ment 270.
In this case, there is no barrier to dual compliance with Lereritle I'aret Multiple Access s’appliqueegale-
By-law 270 and the Quebeeesticides Act, nor any ment T'examen de la question de savoir s'il y a conflit
plausible evidence that the legislature intended to pre- entreglemmént municipal et laegjiislation provin-
clude municipal regulation of pesticide use. THesti- ciale. Dans la @msSente affaire, rien n’erephe que l'on
cides Act establishes a permit and licensing system for se confaraéois aueglement 270 et [aLoi sur les
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vendors and commercial applicators of pesticides angesticides du Qwebec, et il n'y a aucurlément de
thus complements the federal legislation’s focus on the preuve plausible indiquant egisldure avait I'in-
products themselves. Along with By-law 270, these tention doetmgx” la eglementation par les municipa-
laws establish a tri-level regulatory regime. editde l'utilisation des pesticides. Lai sur les pesti-
cides établit un ggime de permis pour les vendeurs et
les applicateurs commerciaux de pesticides et elle est
donc comptmentairea’la Egislation €dérale, qui porte
sur les produits eux-emies. Conjointement avec le
reglement 270, ces loitdblissent unegime de egle-
mentationa’ trois niveaux.

Per lacobucci, Major and LeBel JJ.: The basic test to Les juges lacobucci, Major et LeBel : Le @it fon-
determine whether there is an operational conflict damental permettanttelenidier s'il existe conflit
remains the impossibility of dual compliance. From this d’application demeure l'impossithditse conformer
perspective, the alleged conflict with federal legislation aux deux textes. Dans cette optiqasuhe ponflit
simply does not exist. Nor does a conflict exist with the aveegzlBtion Edérale n’existe tout simplement pas.
QuebecPesticides Act, for the reasons given by the Il N’y a pas non plus conflit avieoi lsur les pesticides
majority. du Qebec pour les raisons daes par la majoet”

The issues in this case remain strictly first whether Endiesples questions sestiment’savoir si, pre-
the C.T.A. authorizes municipalities to regulate the use eremient, ld.C.V. autorise les municipaéisa régle-
of pesticides within their territorial limits, and second menter I'utilisation des pesticides sur leur territoire et,

whether the particular regulation conforms with the gen-
eral principles applicable to delegated legislation. The
Town concedes that the only provision under which its

by-law can be upheld is the general clause of s. 410(1)

dzogment, si leeglement en cause respecte les
principesrglix applicablea [a Bgislation élégige.

La Ville admet que la seule disposition qui permette de
confirmezgklid” de son eglement est la clause

C.T.A. While it appears to be sound legislative and enggadle du par. 410(1)L.C.V. Bien qu'il paraisse

administrative policy, under general welfare provisions,
to grant local governments a residual authority to

logique, sur les ptmislatif et administratif, de
recauiiles dispositionsegérales de bieetfe pour

address emerging or changing issues concerning the ereordux administrations publiques locales le pou-

welfare of the local community living within their terri-

tory, it is not enough that a particular issue has become a

pressing concern in the opinion of a local community.

This concern must be closely related to the immediate

interests of the community within the territorial limits

voigiduaire de traiter des questions nouvellesvaud

lutives relativement atrébidm{a collectivélocale
vivant sur leur territoire, il ne suffit pas qu'une question
paetieulsoit devenue une gutcupation urgente

selon la colledildcale. Cette pdccupation doietre

defined by the legislature in a matter where local gov-etroitement e aux inttéts imn€diats de la collectivét”
ernments may usefully intervene. In this case, the by- se trouvant dans les limites territefinles par la

law targets problems of use of land and property, andegisliture pour ce qui concerne toute question pour
addresses neighborhood concerns that have always been laquelle lintervention des administrations publiques
within the realm of local government activity. The by- locales peutsélar utile. En I'espce, le eglement

law was thus properly authorized by s. 410(1). vise les pnodd’ IEs & I'utilisation des terres et des

biens et il porte sur desqwtcupations de quartier qui
ont toujours relee’du domaine d’activét’des adminis-
trations publiques locales. Leglementtait donc auto-
risé en bonne et due forme par le par. 410(1).

Two basic and longstanding principles of delegated
legislation state that a by-law may not be prohibitory

and may not discriminate unless the enabling legislation

so authorizes. While on its face, By-law 270 involves a

Selon deux principes fondametahlix depuis
longtemps ermate ¢gislation @légee, un egle-
ment ne peuwdtrpaprohibitif et discriminatoirea °
moins que la loi habilitante ne l'autorise. Bien que le

general prohibition and then authorizes some specificeglement 27®&tablisse de prime abord une prohibition
uses, when it is read as a whole its overall effect is toerérgle pour ensuite permettre certaines utilisations

prohibit purely aesthetic use of pesticides while
allowing other uses, mainly for business or agricultural

parecab, lu dans son ensemble, il a comme effet
d’interdire I'utilisation des pesticides pour des raisons
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purposes. Moreover, although the by-law discriminates,
there can be no regulation on such a topic without some

puremesetigsts tout en permettant d’autres utilisa-
tions, surtout pour dessactwiimerciales et agri-

form of discrimination in the sense that the by-law must
determine where, when and how a particular product
may be used. An implied authority to discriminate was
thus unavoidably part of the delegated regulatory power.
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APPEAL from a judgment of the Quebec Court POURVOI contre wt dela Cour d’appel du
of Appeal, [1998] Q.J. No. 2546 (QL), J.E. 98- dPec, [1998] A.Q. 12546 (QL), J.E. 98-1855,
1855, affirming a decision of the Superior Court  qui a corditm’jugement de la Cour ®rEure
(1993), 19 M.P.L.R. (2d) 224, dismissing the  (1993), 19 M.P.L.R. (2d) 224, qui avad# kzjet’
appellants’ motion for declaratory judgment. retu’en jugementetlaratoire des appelantes.

Appeal dismissed. Pourvoi reget”
Gérard Dugré andDenis Manzo, for the appel- Gérard Dugré et Denis Manzo, pour les appe-
lants. lantes.

Séphane Briere and Pierre Lepage, for the Séphane Briere et Pierre Lepage, pour linti-

respondent. e,

Sewart A. G. Elgie andJerry V. DeMarco, for Sewart A. G. Elgie et Jerry V. DeMarco, pour
the interveners Federation of Canadian Municipali- les intervenants etérafion canadienne des
ties, Nature-Action Qebec Inc. and World  municipadis; Nature-Action Qabec Inc. et le
Wildlife Fund Canada. Fonds mondial pour la nature (Canada).

Written submissions only byTheresa A. Argumentation ecrite seulement pafTheresa

McClenaghan andPaul Muldoon, for the interven- ~ A. McClenaghan et Paul Muldoon, pour les inter-

ers Toronto Environmental Alliance, Sierra Club  venants Toronto Environmental Alliance, Sierra
of Canada, Canadian Environmental Law Associa-  Club du Canada, I'Association canadienne du droit
tion, Parents’ Environmental Network, Healthy  de I'environnement, Parents’ Environmental Net-
Lawns — Healthy People, Pesticide Action Group  work, Healthy Lawns — Healthy People, Pesticide
Kitchener, Working Group on the Health Dangers  Action Group Kitchener, Working Group on the
of the Urban Use of Pesticides, Environmental  Health Dangers of the Urban Use of Pesticides,
Action Barrie, Breast Cancer Prevention Coalition, Environmental Action Barrie, Breast Cancer Pre-
Vaughan Environmental Action Committee and  vention Coalition, Vaughan Environmental Action

Dr. Merryl Hammond. Committee et'Merryl Hammond.

Jean Piette, for the intervener é&dration Jean Piette, pour l'intervenante la étEration
interdisciplinaire de I'horticulture ornementale du interdisciplinaire de I'horticulture ornementale du
Québec. Qebec.

The judgment of L’Heureux-Du)” Gonthier, Version framgjise du jugement des juges
Bastarache and Arbour JJ. was delivered by L'HeureuxeD@wnthier, Bastarache et Arbour

rendu par

L'HeurReux-DUBE J. — The context of this  LE JUGEL'HEUREUX-DUBE — Le contexte de ce

appeal includes the realization that our common  pourvoi nous iaGtnstater que notre aveair

future, that of every Canadian community, depends  tous, celui de chaque cdllectvitidienne,

on a healthy environment. In the words of the epehid d'un environnement sain. Comme |
Superior Court judge: “Twenty years ago, there  affirta’juge de la Cour sapéure : fRADUC-

was very little concern over the effect of chemicalsTION] « Il y a vingt ans, on se occupait peu de

such as pesticides on the population. Today, we are  I'effet des produits chimiques, tels les pegicides,
more conscious of what type of an environment we  sur la population. Aujourd’hui, nous sommeg plus
wish to live in, and what quality of life we wish to  sensibles au genre d’environnement dans gquel
expose our children [to]” ((1993), 19 M.P.L.R.  nouwesidons vivre et la quali€ de vie que nous

(2d) 224, at p. 230). This Court has recognized that  voulons proeureons’ enfants » ((1993), 1
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“[e]veryone is aware that individually and collec- M.P.L.R. (2d) 224, p. 230). Notre Cour a reonnu
tively, we are responsible for preserving the natu-  que «[nJous savons tous que, individuelleghent et
ral environmen. . . environmental protection [has]  collectivement, nous sommes responsablegide la
emerged as a fundamental value in Canadian soci-esepration de I'environnement naturel [...]
ety”. Ontario v. Canadian Pacific Ltd., [1995] protection de l'environnement est [...] develie
2 S.C.R. 1031, at para. 55. See dsiends of the  une valeur fondamentale au sein de lastdaana-
Oldman River Society v. Canada (Minister of dienne »:Ontario c. Canadien Pacifique Ltée,
Transport), [1992] 1 S.C.R. 3, at pp. 16-17. [1995] 2 R.C.S. 1031, par. 55. &gatemen
Friends of the Oldman River Society c. Canada
(Ministredes Transports), [1992] 1 R.C.S. 3, p. 1
17.

Regardless of whether pesticides are in fact an Peu importe que les pesticides constituent olf
environmental threat, the Court is asked to decide  non en fait une menace pour I'environnement, la
the legal question of whether the Town of Hudson, = Cour est eppgetfancher la question de droit
Quebec, acted within its authority in enacting a by-  consistaavoir si la ville de Hudson (@béc) a
law regulating and restricting pesticide use. agi dans le cadre de ses pouvoirs en adoptant un

reglement egissant et restreignant l'utilisation de
pesticides.

The case arises in an era in which matters of Cette instance surgiét Uneepoque a’les ques- 3
governance are often examined through the lens of  tions de gestion des affaires publiques sont souvent
the principle of subsidiarity. This is the proposition  exasam selon le principe de la subsidari€e
that law-making and implementation are often best  principe veut que le niveau de gouvernement le
achieved at a level of government that is not only  mieuxepfamir adopter et mettre en ceuvre des
effective, but also closest to the citizens affectedegislations soit celui qui est le plus aptée faire,
and thus most responsive to their needs, to local non seulement sur le plan de l&efiicéss{)a-
distinctiveness, and to population diversity. lement parce gu'il est le plus proche des citoyens
La Forest J. wrote for the majority R v. Hydro-  toucles et, par comsjuent, le plus sensibéeléurs
Québec, [1997] 3 S.C.R. 213, at para. 127, that  besoins, aux partiesldoitales ea la diversi¢’

“the protection of the environment is a major chal-  de la population. S’exprimant au nom de la majo-
lenge of our time. It is an international problem, e dénsR. c. Hydro-Québec, [1997] 3 R.C.S. 213,
one that requires action by governments at all par. 127, le juge La Eorigsjue « la protection
levels” (emphasis added). His reasons in that case  de I'environnement esfi umagtur de notre
also quoted with approval a passage fr@ur  époque. C'est un pradrie international qui exige
Common Future, the report produced in 1987 by une action des gouvernements de tous les
the United Nations’ World Commission on the  niveaux » (je souligne). Dans ses motifs, il cite
Environment and Development. The so-called avec approbation un extiNotréevenir a tous,
“Brundtland Commission” recommended that rapport gulgli 1988 par la Commission mon-
“local governments [should be] empowered to diale sur I'environnement egeJeloppement
exceed, but not to lower, national norms” (p. 220).  (« Commission Brundtland 8ge cpar les
Nations Unies. Cette commission a recomneand”
que « les autods locales [soient] habi#iEsa ren-
forcer, mais non pag libéraliser, les normes natio-
nales » (p. 262).

There are now at least 37 Quebec municipalities 1l existe aujourd’hui au @Bec au moins 37 4

with by-laws restricting pesticides: J. Swaigen,  municipaliti 'utilisation des pesticides est res-
“The Hudson Case: Municipal Powers to Regulate  treinte maylament: J. Swaigen, « Tléudson
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Pesticides Confirmed by Quebec Courts” (2000), Case: Municipal Powers to Regulate Pesticides
34 C.E.L.R. (N.S.) 162, at p. 174. Nevertheless, Confirmed by Quebec Courts» (2000), 34
each level of government must be respectful of the  C.E.L.R. (N.S.) 162, p. 174. Chaque niveau de
division of powers that is the hallmark of our fed-  gouvernement doit, toutefois, respecter le partage
eral system; there is a fine line between laws that desatemEs, qui est la caradstique de notre
legitimately complement each other and those that emestBdeéral; il existe une distinction subtile
invade another government's protected legislative  entre les lois qui seetemiggitimement les
sphere. Ours is a legal inquiry informed by the unes les autres et celles qeteatn@Eur le
environmental policy context, not the reverse. domaine de emmpé dgislative pratge de

lautre ordre de gouvernement. Notre examen en

est donc un d’ordre juridiqgue dans le contexte des

politiques environnementales et non linverse.

I. Facts |. Les faits

The appellants are landscaping and lawn care Les appelantes sont des entreprises dieagé-
companies operating mostly in the region of ment paysager et d’entretien des pelouses qui exer-
greater Montreal, with both commercial and resi-  cent leurs agtigitrtout dans la&gion n€tropo-
dential clients. They make regular use of pesticides litaine de &t qui ont aussi bien des clients
approved by the federBest Control Products Act,  commerciaux que des clientesidentiels. Elles uti-
R.S.C. 1985, c. P-9, in the course of their business  lismtliéfement, dans le cadre de leurs acti-
activities and hold the requisite licences under esvitommerciales, des pesticides conformds °
Quebec’sPesticides Act, R.S.Q., c. P-9.3. Loi sur les produits antiparasitaires du gouverne-

ment Bdéral, L.R.C. 1985, ch. P-9, ettiEnnent
les permis requis par leoi sur les pesticides du
Québec, L.R.Q., ch. P-9.3.

The respondent, the Town of Hudson (“the L'intimee, la ville de Hudson (la\lle »), est

Town”), is a municipal corporation governed by  une municipatigie par laLoi sur les cités et
the Cities and Towns Act, R.S.Q., c. C-19 \illes, L.R.Q., ch. C-19 (&.C.V. »). Elle est sitaé
(“C.T.A"). It is located about 40 kilometres west a environ 40 kilorefresa I'ouest de Mongal et
of Montreal and has a population of approximately =~ compte approximativement 5 400 habitants, dont
5,400 people, some of whom are clients of the certains sont des clients des appelantes. En 1991,
appellants. In 1991, the Town adopted By-law 270, la Ville adopteglement 270, qui limite I'utili-
restricting the use of pesticides within its perimeter  sation des pesticides sur son tearitdies
to specified locations and for enumerated activi-  endroiecipret aux activitS énun€rées. Ce
ties. The by-law responded to residents’ concernsgglement fait suite aux craintes expe®s a
repeatedly expressed since 1985. The residents  maintes reprises depuis 198%gidaigs, rqui
submitted numerous letters and comments to the  @sepé” de nombreuses lettres et observations
Town’s Council. The definition of pesticides in  au conseil municipal. efiniion de pesticides
By-law 270 replicates that of tHeesticides Act. contenue dans leeglement 270 est laeplique

exacte de celle adag® dans ld.oi sur les pesti-

cides.

In November 1992, the appellants were served En novembre 1992, les appelantes onture,
with a summons by the Town to appear before the  signification, de la part de la Ville, de sommations
Municipal Court and respond to charges of having  leur enjoignant de cotrpadavant la Cour
used pesticides in violation of By-law 270. The  municipale poapomndre a° des accusations
appellants pled not guilty and obtained a suspen-  d'avoir autities pesticides contrairement au
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Town of Hudson By-law 270
1. The following words and expressions, whenever the

is not part of this appeal) to be inoperative and
ultra vires the Town'’s authority.

sion of proceedings in order to bring a motion for eglement 270. Les appelantes ont m@ambh cou-
declaratory judgment before the Superior Court
(under art. 453 of QuebecGode of Civil Proce-
dure, R.S.Q., c. C-25). They asked that the court
declare By-law 270 (as well as By-law 248, which

pable et ont obtenu la suspension eésr@soc’

afin d'introduire une recgeteé en jugementetlara-

toire devant la Couwrieug (en vertu de
I'art. 453Cdde de procédure civile du Qebec,
L.R.Q., ch. C-25). Elles ont deénéndour de

eClarer inoprant le eglement 270 (et leegle-

ment 248, qui ne fait pas I'objet du pourvoi) et
ultra vires le pouvoir de la Ville.

The Superior Court denied the motion for

declaratory judgment, finding that the by-laws fell
within the scope of the Town’s powers under the

La Cour supfieure a rejet’la reqete en juge-

8

mecldratoire, concluant que leggieéments
relevaient des pouvoimrésafla Ville par la

C.T.A. This ruling was affirmed by a unanimous L.C.V. Cette écision et confirngéea I'unanimig

Quebec Court of Appeal.

Il. Relevant Statutory Provisions

same occur in this By-Law, shall have the following
meaning:

a) “PESTICIDES”: means any substance, matter or
micro-organism intended to control, destroy,
reduce, attract or repel, directly or indirectly, an
organism which is noxious, harmful or annoying
for a human being, fauna, vegetation, crops or
other goods or intended to regulate the growth of
vegetation, excluding medicine or vaccine;

b) “FARMER”: means a farm producer within the
meaning of the Farm Producers Act (R.S.Q.,
chap., P-28);

. The spreading and use of a pesticide is prohibited
throughout the territory of the Town.

. Notwithstanding article 2, it is permitted to use a pes-
ticide in the following cases:

a) in a public or private swimming-pool;

b) to purify water intended for the use of human
beings or animals;

¢) inside of a building;

d) to control or destroy animals which constitute a
danger for human beings;

e) to control or destroy plants which constitute a
danger for human beings who are allergic thereto.

par la Cour d’appel dwekrc.

Il. Les dispositiorgitlatives pertinentes

Réglement 270 de la ville de Hudson

9

1. Dansgbemént, les mots et expressions suivants
ont le sens et I'application que leur attribeselet pr’
article :

a) « PESTICIDE » : toute substancere noati’
micro-organisme @estincontoler, dtruire,
amoindrir, attirer ou repousser, directement ou
indirectement, un organisme nuisible, nocif ou

enagt pour Etre humain, la faune, laegétation,
desltés ou les autres biens, ou desdirservir
a@gulateur de croissance de lagstation, a

I'exclusion d'un ngdicament ou d’'un vaccin.

b) « FERMIER » : un producteur agricole au sens de

la Loi sur les producteurs agricoles (L.R.Q., chap.

P-28);

@pdridage et I'utilisation de tout pesticide est inter-
dit partout sur le territoire de la Ville.

3. Nonobstant l'article 2, I'utilisation d’'un pesticide est
permis dans les cas suivants :

a) dans une piscine publique oeepriv’

b) pour purifier I'eau @esinla consommation
des humains ou des animaux;

cla Tintérieur d’'un fatiment;

d) pour otamtidu enrayer la psence d’animaux
qui constituent un danger pour les humains;

e) pour cotEmtidu enrayer les plantes qui consti-

tuent un danger pour les humains qui y sont aller-

giques.
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4. Notwithstanding article 2, a farmer using a pesticide
on an immoveable which is exploited for purposes of
agriculture or horticulture, in a hot house or in the
open, is requested to

a) register, by written declaration, with the Town, in
the month of march of each year, the products
which he stores and which he will be using during
that year.

b) also provide, in the written declaration at article 4
a), the schedule of application of said products
and the area(s) of his property where the products
will be applied.

5. Notwithstanding article 2, it is permitted to use a pes-
ticide on a golf course, for a period not exceeding
five (5) years from the date this by-law comes into
force:

6. Notwithstanding article 2, it is permitted to use a bio-
logical pesticide to control or destroy insects which
constitute a danger or an inconvenience for human
beings.

10. For the purpose of article 8 of the Agricultural
Abuses Act (R.S.Q. chap. A-2) an inspector desig-
nated by the Town may use a pesticide, notwith-
standing article 2 of the By-Law, if there is no other
efficient way of destroying noxious plants deter-
mined as such by the Provincial Government and
the presence of which is harmful to a real and con-
tinuous agricultural exploitation.

Cities and Towns Act, R.S.Q., c. C-19

410. The council may make by-laws:

(1) To secure peace, order, good government, health

and general welfare in the territory of the municipality,

provided such by-laws are not contrary to the laws of
Canada, or of Qabec, nor inconsistent with any special

provision of this Act or of the charter;

4. Nonobstant l'article 2, un fermier utilisant un pesti-
cide sur une @opyii est explo@é a des fins
agricoles ou horticoles, dans une serfexiér

rieur, doit :

a) enregistrer, pealamtionecrite a la Ville, au
cours du mois de mars de chag)deanpro-
duits qu'il entrepose et dont il entrevoit faire
usage durant |'aeet’

b) de plus fournir, dareclarationecrite a I'ar-
ticle 4aedale’dépandage desdits produits et
les secteurs de setépaipes produits seront
appliges.
5. Nonobstant I'article 2, il est permis d’utiliser un pes-
ticide sur un terrain de golf, powriouke p’exe-
dant pas cing (5aawtir de la date d’emte” en
vigueur de ceeglement :

6. Nonobstant I'article 2, il est permis d’utiliser un pes-
ticide biologique pour otentdu enrayer les
insectes qui constituent un danger ou qui incommo-
dent les humains;

10. Selon l'article 8 [de] la Loi sur les abus agricoles
(L.R.Q. chap. A-2), un inspeetgrédpar la
Ville peut utiliser un pesticidepire T'article 2
dolement, s'il n'existe aucune autreda, effi-
cace d'enrayer les plantes no@tesnices
comme telles par le gouvernement provincial et la
esgnice desquelles est nuisibleine exploitation
agricolentable et continue.

Loi sur les cités et villes, L.R.Q., ch. C-19

410. Le conseil peut faire degglements :

© Podr assurer la paix, I'ordre, le bon gouvernement,
la saleleitle bierefre gnéral sur le territoire de la
muniogpghidurvu que ceseglements ne soient pas
contraires aux lois du Canada owebecQni’ incom-

patibles avec quelque dispositemadp de la msente

loi ou de la charte;

In no case may the council make by-laws on the mat-
ters contemplated in the Agricultural Products, Marine
Products and Food Act (chapter P-29) or in the Dairy
Products and Dairy Products Substitutes Act (chapter
P-30). This paragraph applies notwithstanding any pro-
vision of a special Act granting powers on those matters

Le conseil ne peut fairegiesents sur des
enedi viges par la Loi sur les produits agricoles, les
produits marins et les aliments (chapitre P-29) et par la
Loi sur les produits laitiers et leedasdschapitre
P-30). dseiprraliea s’applique malgrune disposi-
tion d'une dmiadp accordant des pouvoirs sur ces
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to any municipality other than Ville de Trois-Réves magresa une municipalé autre que la Ville de Trois-
and Ville de Sherbrooke. Rivies et la Ville de Sherbrooke.

412. The council may make by-laws: 412. Le conseil peut faire degglements :

(32) To regulate or prohibit the storage and use of  © RBfur Eglementer oueafendre 'emmagasinage et

gun-powder, dry pitch, resin, coal oil, benzine, naphtha, 'usage de poudregepbi g5ine, ptrole, benzine,
gasoline, turpentine, gun-cotton, nitro-glycerine, and naphte, gazodilbenthine, fulmicoton, nitroglge”
other combustible, explosive, corrosive, toxic or radio- rine, ainsi que d'autresresatiombustibles, explo-

active or other materials that are harmful to public sives, corrosives, toxiques, radioactives ou autrement

health or safety, in the territory of the municipality or dangereuses pour ta@ald 'scurie publiques, sur le

within 1 km therefrom; territoire de la municipalibu dans un rayon de 1 lkan °
I'exterieur de ce territoire;

By-laws passed under the first paragraph in respect of ddlement adopt’en vertu du premier aka’'a
corrosive, toxic or radioactive materials require the egdifd de matires corrosives, toxiques ou radioactives
approval of the Minister of the Environment; requiert 'approbation du ministre de I'Environnement;

463.1 Subject to the Pesticides Act (chapter P-9.3) andl63.1 Sous €serve de la Loi sur les pesticides (chapitre
the Environment Quality Act (chapter Q-2), the munici- P-9.3) et de la Loi sur laeyuit’environnement
pality may, with the consent of the owner of an immov- (chapitre Q-2), la munieigmditt, avec le consente-
able, carry out pesticide application works on the ment du tape”d’'un immeuble, precera des tra-
immovable. vaux dpandage de pesticides sur 'immeuble.

Pesticides Act, R.S.Q., c. P-9.3 Loi sur les pesticides, L.R.Q., ch. P-9.3

102. The provisions of the Pesticide Management Codel02. Toute disposition du Code de gestion des pesticides

and of the other regulations of this Act prevail over any et des aegésmentsedicés en vertu de la psente

inconsistent provision of any by-law passed by a munic- l@vauf sur toute disposition inconciliable d'un

ipality or an urban community. eglementedicé par une municipaét'ou une commu-
naug urbaine.

102. [As revised in 1993; not yet in force] The Pesticide 102. [Selon la modification de 1993; non en vigueur] Le
Management Code and any other regulation enacted Code de gestion des pesticides et tegteawtre r
pursuant to this Act shall render inoperative any regulaedicgs en application de lagsénte loi rendent inep”
tory provision concerning the same matter enacted by a rante toute disposglementaire portant sur une
municipality or an urban community, except where the emm matie qui estedicBe par une municipaditou

provision une communagitirbaine, sauf dans le cas cette dis-
position Eglementaire satisfait aux conditions sui-
vantes :

— concerns landscaping or extermination activities, — elle porte sur lesesctiéntretien paysager ou
such as fumigation, as defined by government regula- d’extermination, notamment la fumigadamjréés
tion, and par eglement du gouvernement;

— prevents or further mitigates harmful effects on the — ebgipnt ou akthue davantage les atteinte&a”

health of humans or of other living species or damage to e sle®ires humains ou des autresezgs vivantes,
the environment or to property. ainsi que les dommadesvironnement ou aux biens.
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105. [Not yet in force] The Government shall enact by 105. [Non en vigueur] Le gouvernemesiicte, par

regulation a Pesticide Management Code which mayeglement, un Code de gestion des pesticides. Ce code

prescribe rules, restrictions or prohibitions respecting pdidtér desegles, restrictions ou prohibitions por-

activities related to the distribution, storage, transporta- tant sur lesexctivititives la distributiona’la vente,

tion, sale or use of any pesticide, pesticide container oa I'entreposage, au transport aul’ttilisation de tout

any equipment used for any of those activities. pesticide, de tout contenant d’'un pesticide ou de tout
équipement servara 'une de ces actigs.

105.1. [Not yet in force] The Pesticide Management 105.1. [Non en vigueur] Le Code de gestion des pesti-

Code may require a person who stores pesticides of a cides peut exiger d’une personne qui entrepose des pes-
determined category or in a determined quantity to sub- ticides d'uregocigt” ou en quandt” ddtermirée

scribe civil liability insurance, the kind, extent, duration, gu’elle contracte une assurance de responialeiit”

amount and other applicable conditions of which are dorgtérdiine la nature,dtendue, la de€, le mon-
determined in the said Code, and to furnish proof tant ainsi que les autres conditions applicables, et en
thereof to the Minister. fournisse l'attestation au ministre.

106. [Not yet in force] The Pesticide Management Codel06. [Non en vigueur] Le Code de gestion des pesticides
may cause any rule elaborated by another government peut rendre obligatoieglaetaboge par un autre
or by a body to be mandatory. gouvernement ou par un organisme.

In addition, the code may cause any instructions of Il peut, en outre, rendre obligatoires les instructions
the manufacturer of a pesticide or of equipment used for du fabricant d’'un pesticide mguijpenient servant
any activity referred to in the code to be mandatory. a l'une des activé$ vi€es par le code.

107. [Not yet in force] The Government may prescribe 107. [Non en vigueur] Le gouvernement peut, dans ce
that the contravention of the provisions of this code codeeraiiner les dispositions dont la contravention
which it determines constitutes an offence. constitue une infraction.

Pest Control Products Act, R.S.C. 1985, c. P-9 Loi sur les produits antiparasitaires, L.R.C. 1985,
ch. P-9

4. (1) No person shall manufacture, store, display, 4. (1) Il est interdit de fabriquer, stocker,epenter,
distribute or use any control product under unsafe condi- distribuer ou utiliser un produit antiparasitaire dans des
tions. conditions dangereuses.

(3) A control product that is not manufactured, stored, (3) La fabrication, le stockagesdatption, la dis-
displayed, distributed or used as prescribed or that is tribution ou [l'utilisation d’'un produit antiparasitaire,
manufactured, stored, displayed, distributed or usedealiss de fapn contraire ou non conforme awegle-
contrary to the regulations shall be deemed to be manu- mentsgpabsréontrevenir au paragraphe (1).
factured, stored, displayed, distributed or used contrary
to subsection (1).

6. (1) The Governor in Council may make regulations 6. (1) Le gouverneur en conseil peut, paglement :

(j) respecting the manufacture, storage, distribution, dis}) régir la fabrication, le stockage, laggentation, la dis-
play and use of any control product; tribution et l'utilisation de produits antiparasitaires;
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Pest Control Products Regulations, C.R.C. 1978, Reglement sur les produits antiparasitaires, C.R.C.

c. 1253 1978, ch. 1253

45. (1) No person shall use a control product in a 45, (1) Il est interdit d’utiliser un produit antiparasi-
manner that is inconsistent with the directions or limita- taire d’'une emamui ne correspond pas au mode
tions respecting its use shown on the label. d’emploi, ni aux limitations figurant sur le label.

(2) No person shall use a control product imported for (2) Il est interdit d'utiliser un produit antiparasitaire

the importer's own use in a manner that is inconsistent impuat un utilisateur pour son propre usage d’'une
with the conditions set forth on the importer’s declara- Er@ngui ne correspond pas aux conditiensri&es

tion respecting the control product. sur kecliration de I'importateur visant ledit produit.

(3) No person shall use a control product that is (3) Il est interdit d’utiliser un produit antiparasitaire
exempt from registration under paragraph)S6r any exemm” de I'enregistrement en vertu de I'alin'®)
purpose other than the manufacture of a registered con- pour une autre fin que la fabrication d’un produit antipa-
trol product. rasitaire enregistr’
[ll. Judgments lll. Les jugements

A. Superior Court (1993), 19 M.P.L.R. (2d) 224  ACour supérieure (1993), 19 M.P.L.R. (2d) 224
Kennedy J. held that by-laws are presumed valid Le juge Kennedy conclut que lesgieéments 10
and legal. He found that By-laws 248 and 270 soesym&s valides etdgaux.A son avis, les
were adopted under s. 400T.A. and, thus, did not eglements 248 et 270 oe adopts en vertu de
require ministerial approval to enter into effect.  Il'art. 4L@.V., de sorte que leur ep& en
Both by-laws deal with pesticides and not toxic  vigueureeerSite pas I'approbation du ministre.

substances and since “pesticides” are not included lls portent tous deux sur les pesticides et non pas

in s. 412(32), ministerial approval is not required.  sur les substances toxiques; vu que les « pesti-
According to Kennedy J., the Town, faced with a  cides » ne sont s pés’le par. 412(32), I'ap-
situation involving health and the environment, probation du ministre n'est pas requise. Selon le
acted in the public interest by enacting the by-laws  juge Kennedy, la Villeaface situation wla
in question. Consequently, the Town could rely on  eaitl’environnement sont en jeu, a agi dans
s. 410(1)C.T.A. as the legislative provision that I'er6t public en adoptant leeglements en ques-
enabled it to adopt these by-laws. tion. Elle pouvait donc se fonder sur le par. 410(1)
L.C.V. en tant que dispositioregislative I'habili-
tanta adopter ceseglements.

Kennedy J. then considered the provisions of the Le juge Kennedy examine ensuite les disposfLl
Pesticides Act to determine whether the by-laws  tions dédasur les pesticides pour dsterminer si
conflicted with provincial legislation. He found it  lesglements vona T'encontre de cette loi pro-
clear that thePesticides Act was enacted with the  vincial@ son avis, I'adoption de l&oi sur les
intention to allow municipalities to adopt by-laws pesticides vise clairement permettre aux munici-
of this nature. In this regard, Kennedy J. cited epalii’adopter desglements de cette nature.
ss. 102 and 105 to 107 of tResticides Act, which  cetegard, le juge Kennedy cite les art. 102 etd05 °
envision the creation of a Pesticide Management 107 deilaur les pesticides, qui p®Evoient la
Code allowing the provincial government to eation d'un Code de gestion des pesticides per-
restrict or prohibit pesticides. Section 102 of that = mettant au gouvernement provincial de restreindre
Act states that the provisions of the Code are to  ou d'interdire l'utilisation des pesticides. Selon
take precedence over inconsistent by-laws. Yet, [l'article 102 de cette loi, les dispositions du Code
given that the Code had yet to come into force, evalént sur toutaglement inconciliable. Toute-
nothing prohibited municipalities from regulating  fo&tant done’que le Code etait pas encore en
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pesticide use in the interim. Kennedy J. thus con-  vigueur, rien e@mg” les municipals de

cluded that there was no conflict between the by-eglementer entre-temps ['utilisation des pesti-

laws and provincial or federal legislation. cides. Le juge Kennedy conclut donc qu'il n'y a
aucun conflit entre lesseglements et laefislation
provinciale ou écérale.

B. Court of Appeal, [1998] Q.J. No. 2546 (QL) BCour d'appel, [1998] A.Q. ® 2546 (QL)

Before the Court of Appeal, the Town conceded Devant la Cour d’appel, la Ville admet que le
that By-law 248 was inoperative. Thus, only By- egiément 248 est inepant. En corexjuence, seul
law 270 was at issue. The appellants challenged edé&ement 270 est ici en cause. Les appelantes
Kennedy J.’s ruling on two grounds. First, they  contestenetésibh du juge Kennedy pour deux
argued that By-law 270 was inoperative given that  motifs. FRmrement, elles font valoir que le
it was incompatible with th@esticides Act. Sec-  eglement 270 est inepant du fait de son incom-
ond, the appellants contended that since the regula-  patipéc la_oi sur les pesticides. Deuxime-
tion of toxic substances was covered by s. 412(32) ment, elles soutiennent gggertzEentation des
C.T.A, Kennedy J. erred in finding that the by-law  substances toxigpaes vige par le par. 412(32)
was enacted under s. 410CLY.A. While the latter L.C.V,, le juge Kennedy a commis une erreur en
provision allows a municipality to enact by-laws  concluant queelllement avaitett adopt” en
considered necessary for public health and welfare,  vertu du par. 410(f) Méme si cette deraie
s. 412(32)C.T.A. is concerned with “toxic” materi-  disposition autorise une municgaliidopter les
als, and states that by-laws addressing this subjeatglements jugs rEcessaires pour la santt le
matter require approval from the Minister of the  b@re publics, le par. 412(32)C.V., qui porte
Environment. Given that the Town did not obtain  sur lesemesi « toxiques », proit que lesagle-
such approval when it enacted By-law 270, the  ments en cetterendtiiventefre approues par
appellants argued that the by-law was invalid. le ministre de I'Environnement. Les appelantes

soutiennent que, la Ville n'ayant pas obtenu l'ap-
probation requise lorsque leeglement 270 fut
adopg, celui-ci est en corguence invalide.

The Court of Appealper Delisle J.A., accepted Le juge Delisle, au nom de la Cour d'appel,
the Town’s position that By-law 270 was enacted  accepte la position de la Ville selon laquelle le
under s. 410(1L.T.A. In reaching this conclusion, eglement 270 att adopt”en vertu du par. 410(1)
the court noted that By-law 270 repeated the defiL.C.V. En tirant cette conclusion, la cour souligne
nition of “pesticide” that is found in theesticides que le eglement 270 reprend laefitiition de
Act. This definition makes no reference to terms  « pesticide » dahei laur les pesticides. Cette
used in s. 412(32) or to toxicity. Moreover, the efidition ne Efére aucunement aux termes uéitis”
C.T.A. itself does not discuss whether pesticides  au par. 412(22)antoxicig. De plus, ld..C.V.
are “toxic . . .materials”, nor does it require minis-  elleemé ne cise pas si les pesticides sont des
terial approval for regulations relating to pesti- « m@s [...] toxiques » et elle n'exige pas non
cides. No evidence was submitted concerning the  plus I'approbation du ministre pagldesents
toxic character of pesticides. The Court of Appeal visant les pesticides. Alérnent de preuve n'a
also held that By-law 270 furthered the objectivesett pEsent” au sujet de la toxi@tdes pesticides.
set out in s. 410(1L.T.A. It reiterated the state- La Cour d’appel conclut aussi quedEment
ments of Kennedy J. that by-laws are presumed to 270 faciliealsation des objectifsnon@&s au
be valid and legal and that there is a presumption  par. 4LGTY. La cour Eitere les dclarations
that legislators act in good faith and in the public  du juge Kennedy voulant queglemehts sont
interest. It found that s. 410(1) is a very general espn®Es valides etéddaux et qu'il existe une @+’
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enabling clause and must receive a liberal interpre-  somption quegidateur agit de bonne foi et

tation. dans l'inérét public. Elle juge que le par. 410(1)
est une clause habilitantee$r'gnérale qui doit
recevoir une intergtation litgrale.

The court agreed with Kennedy J.’s finding that La Cour d’appel partage I'avis du juge Kennedy,14
the by-law was enacted by the Town in the public  selon lequel la Ville aeadpEglement dans
interest and in response to health concerns el@tpublic en eponse aux craintessésa la
expressed by residents. The court noted that these e egnth€es par lesasidants. Elle souligne que
concerns were recorded in the Town Council's ces craintestdntonsigees dans les pres-
meeting minutes and manifested themselves in let-  verbaux du conseil municipal et qu’elles se sont
ters to Council, as well as a petition with more  mandfestpar des lettres au conseil dammaque
than 300 signatures. Moreover, the Court of par wiiiqri portant plus de 300 signatures. De
Appeal recognized that s. 410.T.A. describes  plus, la cour recomngle I'art. 410L.C.V. précise
when a municipality may not act under its general  les easire municipal#” ne peut pas agir en
governance powers. By-laws on subjects contem-  vertu de son pousadralg’de gestion des
plated in thePesticides Act were not included in  affaires publiques. Leglements portant sur des
this list of unauthorized areas of regulation. The  emat viges par laLoi sur les pesticides ne
appellants argued that s. 410(1) does not permit the  figurent pas parmi les domagatgsndentation
Town to ban pesticides. The Court of Appeal held interdits. Les appelantes soutiennent que le
that an absolute ban would be forbidden, but that  par. 410(1) n'autorise pas la Vfitlerdire les
the by-law does not impose an absolute ban. pesticides. La Cour d’appel conclut qu'une inter-

diction absolue serait interdite, mais que dgle-
ment en question n'impose pas une telle interdic-
tion.

The Court of Appeal then examined whether La Cour d’appel examine ensuite la question 613
By-law 270 was in conflict with thPesticides Act  savoir si le eglement 270 entre en conflit avec la
and thus inoperative. It found that s. 102 of thelLoi sur les pesticides et s'il est en coregjuence
Pesticides Act — which states that the Pesticide ieoant. Selon la cour, I'art. 102 dellai sur les
Management Code and all regulations ofPesti-  pesticides — qui pevoit que le Code de gestion
cides Act take precedence over any incompatible  des pesticides eglesnents d’application de la
municipal by-law — contemplated municipal regu- Loi sur les pesticides prévalent sur touteglement
lation of pesticide use. The court also commented  municipal incompatible — viegléanentation
that the revised version of s. 102, as well as ss. 105  par les muresipkdit’'utilisation des pesticides.
to 107 regarding the Pesticide Management Code, La cour fait aussi remarquer que la version modi-
had yet to be enacted. As a result, it held that, asee dg 'art. 102, de eme que les art. 106 107
opposed to a real conflict, a potential future incom-  relatifs au Code de gestion des pestatmiestn’
patibility between the by-law and the Code did not  pas encore en vigueur. Elle conclut donc que, con-
suffice to render the by-law inoperative. trairemanin conflit Eel, uneeventuelle incom-
patibilité entre leeglement et le Code ne suffit pas
pour rendre leeglement inopfant.

Finally, the Court of Appeal noted that, although Enfin, la Cour d’appel souligne queeme si la 16

not yet in force, the revised version of s. 102 of the  nouvelle version de l'art. 102 desla |les pes-
Pesticides Act allows municipalities to adopt by- ticides n’était pas encore en vigueur, elle permet-
laws concerning pesticides, so long as these are tait aux munéispiitiopter degglements sur

not incompatible with the Pesticide Management les pesticides dans la masilsene sont pas

Code. At the same time, even if such incompatibil-  incompatibles avec le Code de gestion des pesti-
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ity arises, the by-laws can continue to be operative  cides. Par ailleenrse Bl cas d'incompatibiit”

if they relate to landscaping activities, or if they leglements continuent de s'appliquer s'ils ont

aim to prevent or reduce injury or damage to peo-  #allaménagement paysager ou s'ils visent °

ple, animals, the environment or property. As such, evemir oua réduire les blessures caa@s aux per-

this new regime would enable municipalities to  sonnes ou aux animaux ou les dommagea caus’

enact by-laws that are more restrictive than the  I'environnemet lauproprété. Ainsi, ce nou-

provisions set out in the provincial Pesticide Man-  vesgime permettrait aux municipag d’adop-

agement Code. Based on these reasons, the Court teegiements plus restrictifs que le Code de

of Appeal dismissed the appeal, holding that By-  gestion des pesticides de la province. Pour ces

law 270 was validly enacted and operative. motifs, la Cour d’'appel rejette le pourvoi, con-
cluant que le eglement 270 aeté valablement
adopt et qu'il s'applique.

IV. Issues IV. Les questions en litige
There are two issues raised by this appeal: Le pourvoi sowve deux questions :

(1) Did the Town have the statutory authority to 1) La Ville avait-elle le pouggal ld’adopter le

enact By-law 270? eglement 270?

(2) Even if the Town had authority to enact it, was  2) Dans I'hygsthoi’ la Ville avait le pouvoir de

By-law 270 rendered inoperative because of a con-  I'adopteeglement 270 a-t-iétt rendu inop-

flict with federal or provincial legislation? rant du fait de son incompatbditec ladgisla-
tion fédérale ou provinciale?

V. Analysis V. Analyse

A. Did the Town Have the Satutory Authority to  A. La Ville avait-elle le pouvoir légal d' adopter le

Enact By-law 2707? reglement 270?

In R v. Sharma, [1993] 1 S.C.R. 650, at p. 668, Dans l'arétR. c. Sharma, [1993] 1 R.C.S. 650
this Court recognized “the principle that, as statu- p. 668, notre Cour recane’le « princip
tory bodies, municipalities ‘may exercise only  selon lequel, en tant qu'organisegegerla loi,
those powers expressly conferred by statute, those  les munespEREDUCTION] “peuvent exerce
powers necessarily or fairly implied by the  seulement les pouvoirs qui leur sorgré
expressed power in the statute, and those indispen-  espresspar la loi, les pouvoirs queabulent
sable powers essential and not merely convenientecessairement ou vraiment du pouvoir expli
to the effectuation of the purposes of the corpora- arérdlans la loi, et les pouvoirs indispensa
tion” (Makuch, Canadian Municipal and Planning  qui sont essentiels et non pas seulement commldes
Law (1983), at p. 115)". Included in this authority = powaliser les fins de I'organisme” (Makuc
are “general welfare” powers, conferred by provi-Canadian Municipal and Planning Law (1983),a
sions in provincial enabling legislation, on which  la p. 115) ». Y sont inclus les pouvoirs en
municipalities can draw. As I. M. Rogers points  de « l@ge-gnréral » con€rés par la loi provin
out, “the legislature cannot possibly foresee all the  ciale habilitante, sur laquelle les muescizali

powers that are necessary to the statutory equip-  vent se fonder. Comme le souligne |. M.Rogers,
ment of its creatures. . Undoubtedly the inclu- TRADUCTION] « la législature ne peut pasewoir

sion of ‘general welfare’ provisions was intended  tous les pouvoirgglementation eCessaires

to circumvent, to some extent, the effect of the seatarés [...] Sans doute, I'inclusion de di-
doctrine ofultra vires which puts the municipali-  positions en nesé ‘de “bierefre gréral” visaita

ties in the position of having to point to an express  contourner dans une certaine mesure I'effilit de la
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grant of authority to justify each corporate act”

(The Law of Canadian Municipal Corporations

(2nd ed. (loose-leaf)), Cum. Supp. to vol. 1, at

p. 367).

Section 410C.T.A. is an example of such a gen-
eral welfare provision and supplements the specific
grants of power in s. 412. More open-ended or
“omnibus” provisions such as s. 410 allow munici-
palities to respond expeditiously to new challenges

facing local communities, without requiring

amendment of the provincial enabling legislation.
There are analogous provisions in other provinces’
and territories’ municipal enabling legislation: see

Municipal Government Act, S.A. 1994, c. M-26.1,
ss. 3¢) and 7;Local Government Act, R.S.B.C.
1996, c. 323, s. 24Municipal Act, S.M. 1996,
c. 58, C.C.S.M. c. M225, ss. 232 and 2BRinici-
palities Act, R.S.N.B. 1973, c. M-22, s. 190(2),
First ScheduleMunicipal Government Act, S.N.S.
1998, c. 18, s. 17Zities, Towns and Villages Act,
R.S.N.W.T. 1988, c. C-8, ss. 54 and 10&jnici-
pal Act, R.S.O. 1990, c. M.45, s. 10Rjunicipal
Act, R.S.Y. 1986, c. 119, s. 271.

While enabling provisions that allow municipal-
ities to regulate for the “general welfare” within

their territory authorize the enactment of by-lawsetre”ggréral » sur leur territoire autorisent I'ado
genuinely aimed at furthering goals such as public
health and safety, it is important to keep in mind
that such open-ended provisions do not confer an e pribliques, il importe de gardan’esprit le fait
unlimited power. Rather, courts faced with an
impugned by-law enacted under an “omnibus” pro-

vision such as s. 41Q.T.A. must be vigilant in

scrutinizing the true purpose of the by-law. In this

way, a municipality will not be permitted to

invoke the implicit power granted under a “general
welfare” provision as a basis for enacting by-laws
that are in fact related to ulterior objectives,
whether mischievous or not. As a Justice of the
Ontario Divisional Court, Cory J. commented

instructively on this subject ifRe Weir and The

edhie de I'exes de pouvoir qui oblige les mu
cipalitts a invoquer une attribution expresse jle

pouvoir pour justifier chaque acte qu'elles ficcom-
plissent »The Law of Canadian Municipal Cor-
porations (2¢ éd. (feuilles mobiles)), suppl. cu
du vol. 1, p. 367).
19

L'article 410L.C.V. constitue un exemple d’'un
telle disposidogralé de biertre et il ajoute
aux pouvoesifgpies cordfés par l'art. 412.
Les dispositions moins limitatives ou « omni
tel l'art. 410, permettent aux muekigaligle-
ver rapidement les nouveafig dixquels fon
face les collesditdCales sans qu'il soieocés-
saire de modifier la loi provinciale habilitan
lois habilitantes des autres provinces et d
toires qui autorisent I'adoption dmlements
municipaux  contiennent  des  dispositi
analogues: voMunicipal Government Act, S.A.
1994, ch. M-26.1, al. @ et art. 7; Local
Government Act, R.S.B.C. 1996, ch. 323, art. 24
Loi sur les municipalités, L.M. 1996, ch. 58,
C.P.L.M., ch. M225, art. 232-233;0i sur les
municipalités, L.R.N.-B. 1973, ch. M-22
par. 190(2), annexe Municipal Government Act,
S.N.S. 1998, ch. 18, art. UG2sur les cités,
villes et villages, L.R.T.N.-O. 1988, ch. C-8
art. 54 et 102Loi sur les municipalités, L.R.O.
1990, ch. M.45, art. 102;0i municipale, L.R.Y.
1986, ch. 119, art. 271.

us »,

. Les
terri-

Bien que les dispositions habilitantes permet
aux municigslide eglementer pour le « bie

tionedéements visanteritablementa faciliter
dalisation d’objectifs telles la s&nét la scu-

que ces dispositions non limitatives eeen
pas un pouvoir élirhi#s tribunaux saisis d’u
@glement contestadopt” en vertu d'une dispos
tion « omnibus » comme l'arl_.€1\0. doivent
ptitétre vigilants lorsqu'ils chercheatdtermi-
ner le brtable du eglement. Ainsi, une mun
cipalg’pourra pas invoquer le pouvoir implic
emdfpar une disposition de « bietré gréral »
pour adopteediEsnents qui sont en faieia
des objectifs inaspque ceux-ci soient ou n
malicieux. Lorsqu’il€tait jugea la Cour division-
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Queen (1979), 26 O.R. (2d) 326 (Div. Ct.), at naire de I'Ontario, le juge Cory a fait des conmgnen-
p. 334. Although he found that the City of taires instructifs sur ce sujet dans I'&éiveir

Toronto’s power to regulate matters pertaining toand The Queen (1979), 26 O.R. (2d) 326 (C. div.
health, safety and general welfare (conferred by p. 3&n&/S'il a conclu que le pouvoir degté-
the Municipal Act, R.S.0. 1970, c. 284, s. 242) mentation de la ville de Toronto erermate
empowered it to pass a by-law regulating smoking esah¢” scuri€ et de bierefre gréral (con€ré

in public retail shops, Cory J. also made the fol-  parManicipal Act, R.S.0. 1970, ch. 28
lowing remark about the enabling provision:  art. 242) lui permettait d’adoptesglentent sur
“There is no doubt that a by-law passed pursuant Il'usage du tabac dans les commeetai, dke
to the provisions of s. 242 must be approached juge Cory a aussi fait la remarque suivantefu sujet

,

with caution. If such were not the case, the munici-  de la disposition habilitar&UCTION] « Il ne
pality could be deemed to be empowered to legis-  fait aucun doute euglement adopt’en vertu
late in a most sweeping manner.” de l'art. 242 ddite "examip” avec prudence

Sinon, la municipalé” pourraitetre Epuge avoir
un pouvoir de eglementation ex¢rhement
étendu. »

Within this framework, | turn now to the specif- C’est sur cette toile de fond que j'aborde main-
ics of the appeal. As a preliminary matter, | agree  tenant les questieciigges soulesés par ce
with the courts below that By-law 270 was not  pourvoi. Tout d'abord, je suis d'accord avec les
enacted under s. 412(3Z).T.A. This provision cours d'instance #rfeure que leeaglement 270
authorizes councils to “make by-laws: To regulate  n'ag#®sdopt” en vertu du par. 412(3R)C.V.
or prohibit the storage and use of gun-powder, dry  Cette disposition autorise les @rdaile des
pitch, resin, coal oil, benzine, naphtha, gasoline,eglaments: Poureglementer ouafendre 'emma-
turpentine, gun-cotton, nitro-glycerine, and other  gasinage et I'usage de poudresghaEx esine,
combustible, explosive, corrosive, toxic or radio- etrple, benzine, naphte, gazolinerébenthine,
active or other materials that are harmful to public ~ fulmicoton, nitregige; ainsi que d'autres
health or safety, in the territory of the municipality  ree#s combustibles, explosives, corrosives,
or within 1 km therefrom” (emphasis added). In  toxiques, radioactives ou autrement dangereuses
replicating the definition of “pesticides” found in  pour la santi la scurig publiques, sur le terri-
the provincialPesticides Act, By-law 270 avoids  toire de la municipalibu dans un rayon de 1 lam °
falling under the ambit of s. 412(32). There is no  lidlr de ce territoire » (je souligne). Repre-
equation of pesticides and “texi..materials” nant la efinition de « pesticide » dans lai sur
either in the terms of the by-law or in any evidencdes pesticides de la province, le eglement 270
presented during this litigation. The provincial evite de tomber souseljide du par. 412(32). Le
government did not consider By-law 270 to fall  texte eéglement et la preuve ggénge au cours
under s. 412(32): see letter of July 5, 1991 from  semf litige n'assimilent pas les pesticides aux
the Deputy Minister of the Environment. As  « nea#s [. ..] toxiques ». Selon le gouvernement
Y. Duplessis and J. &1 state irLes pouvoirsdes  provincial, le eglement 270 ne mle pas du
municipalités en matiere de protection de par. 412(32): voir la lettre du 5 juillet 1991 du
I’environnement (2nd ed. 1994), at p. 110, sous-ministre de [I'Environnement. Comme le

disent Y. Duplessis et J.dtli dansLes pouvoirs
des municipalités en matiere de protection de I’en-
vironnement (2 éd. 1994), p. 110:

[TRANSLATION] . . . these subsections concerning “corro- ... ces paragraphes relatifs aux « regds corrosives,
sive, toxic or radioactive materials” in no way limit the toxiques, radioactives » ne viennent aucunement limiter
other more general powers granted to municipalities that les autres pouvoirepusug confEs aux munici-
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could justify municipal intervention in relation to pesti- pasic][ et pouvant justifier une intervention munici-
cides. pale dans le domaine des pesticides.

As a result, since there is no specific provision in  Paremumeitetant done’qu’aucune disposition
the provincial enabling legislation referring to pes-  partemglide la loi provinciale habilitante ne
ticides, the by-law must fall within the purview of  mentionne les pesticidesglement doit tomber
s. 410(1)C.T.A. The party challenging a by-law's  dans le champ d’application du par. 41L@A).
validity bears the burden of proving that ituisra Il incombea la partie qui conteste la valigit'un
vires. seeKuchma v. Rural Municipality of Tache,  reglement de prouver qu'il estitra vires: voir
[1945] S.C.R. 234, at p. 239, ahbntréal (City = Kuchma c. Rural Municipality of Tache, [1945]
of) v. Arcade Amusements Inc., [1985] 1 S.C.R. R.C.S. 234, p. 239Mantréal (Ville de) c. Arcade
368 at p. 395. Amusements Inc., [1985] 1 R.C.S. 368, p. 395.

The conclusion that By-law 270 does not fall La conclusion selon laquelle leglement 27 22

within the purview of s. 412(32L.T.A. distin-  n'est pas vispar le par. 412(32).C.V. établit une
guishes this appeal froR. v. Greenbaum, [1993]  distinction entre le psent pourvoi et I'affair®. c.
1 S.C.R. 674. In that case, various express provicreenbaum, [1993] 1 R.C.S. 674. Dans ce
sions of the provincial enabling legislation at issue  affaireeudifftes dispositions expresses de |
covered the regulation of Toronto sidewalks. The  provinciale habilitante en cause portaient
appellant was therefore trying to expand the ambiteglermentation des trottoirs de Toronto. L'ap
of these specific authorizations by recourse to the lante tentait dellacgil la porte de ces autori
“omnibus” provision in Ontario’sMunicipal Act.  sations secifiques au moyen de la dispositi
Moreover, that provision, s. 102, stated that «omnibus » dkoiasur les municipalités de
“[e]very council may pass such by-laws and make  I'Ontario. De plus, cette disposition, soit I'a
such regulations for the health, safety, morality evpif que «[lle conseil peut adopter legle-
and welfare of the inhabitants of the municipality = ments municipaux, ainsi queglesnents qui n
in matters not specifically provided for by this Act  sont pas contrairiesloi, qui sonteputs perti-
as may be deemed expedient and are not contrary  nents, et qui portent sue,ldasgictirig, la
to law....” (emphasis added). The Court thus moeadit'le bierefre des habitants de la muni
held inGreenbaum, at p. 693, that “[tlhese express  palifu sujet de questions qui ne sont pas ex
powers ag . . .taken out of any power included in eraent pevues par la gsente lb...» (je sou-
the general grant of power”. Since 16.A. con-  ligne). Notre Cour a en catgience conclu da
tains no such specific provisions concerning pestiGreenbaum, p. 693, que TRADUCTION] « [c]es
cides (nor a clause limiting its purview to matters  pouvoirs explicites sont [. . .] soustraits de c
not specifically provided for in the Act) the “gen-  sont compris dans le pouvernérg». Etant
eral welfare” provision of th€.T.A,, s. 410(1), is  dormque laL.C.V. ne contient aucune dispositi
not limited in this fashion. particdie de ce genre au sujet des pesticide
aucune disposition qui en limite la pest’aux
matiéres non expressient pevues par la loi), |
disposition en magire de « bierefre gréral » de
la L.C.V., soit le par. 410(1), n’est pas ainsi li
tee.

Section 410(1)C.T.A. provides that councils Le paragraphe 410(1).C.V. prévoit que les 23
may make by-laws: conseils peuvent faire deglaments :

(1) To secure peace, order, good government, health © Podr assurer la paix, I'ordre, le bon gouvernement,
and general welfare in the territory of the municipality, la salelzitle bierefre ggréral sur le territoire de la
provided such by-laws are not contrary to the laws of muniogpghidburvu que ceseglements ne soient pas

102,
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Canada, or of Q@bBec, nor inconsistent with any special contraires aux lois du Canada owebecQuni’ incom-
provision of this Act or of the charter. patibles avec quelque dispositeniadp de la @sente
loi ou de la charte.

In Nanaimo (City) v. Rascal Trucking Ltd., [2000] = DansNanaimo (Ville) c. Rascal Trucking Ltd.,

1 S.C.R. 342, 2000 SCC 13, at para. 36, this Court  [2000] 1 R.C.S. 342, 2000 CSC 13, par. 36, notre
guoted with approval the following statement by  Cour cite avec approbagaont& suivant du
McLachlin J. (as she then was) $nell Canada  juge McLachlin (maintenant Juge en chef) dans
Products Ltd. v. Vancouver (City), [1994] 1 S.C.R. Produits Shell Canada Ltée c. Vancouver (Ville),

231, at p. 244: [1994] 1 R.C.S. 231, p. 244 :

Recent commentary suggests an emerging consensus Il ressort d’'un commentaiteqrie I'on com-
that courts must respect the responsibility of elected marscaccorder pour dire que les tribunaux doivent
municipal bodies to serve the people who elected them respecter la respengabilitf les conseils munici-
and exercise caution to avoid substituting their views of pduscde servir leurslécteurs et de prendre garde de
what is best for the citizens for those of municipal coun- subst#ukspinion de ces conseils leur propre avis
cils. Barring clear demonstration that a municipal deci- ~ gaace gui est dans le meilleur érét des citoyens.
sion was beyond its powers, courts should not so holdA moins qu'il ne soit clairementedfiontg qu’'une muni-

In cases where powers are not expressly conferred but  eipabiXed® ses pouvoirs en prenant urecidion
may be implied, courts must be prepared to adopt the edomes tribunaux ne devraient pas conclure gu’il en
“benevolent construction” which this Court referred to est ainsi. Dans leswak oy a pas d'attribution
in Greenbaum, and confer the powers by reasonable expresse de pouvoirs, masur-ci peuventktfe
implication. Whatever rules of construction are applied, implicites, les tribunaux doivent se moetsed pr”
they must not be used to usurp the legitimate role of adopter lietatjpri «bienveillante»evoqi€e par
municipal bodies as community representatives. notre Cour daret Gaeshbaum eta congrer les pou-
[Emphasis added.] voirs paediiction raisonnable. Quelles que soient les
regles d’'interpetation appligeés, elles ne doivent pas
servir a usurper leafe légitime de re@Sentants de la
collectivité que jouent les conseils municipaux. [Je sou-
ligne.]

The appellants argue that By-law 270 imposes Les appelantes eténdent que leeglement 270
an impermissible absolute ban on pesticide use. impose une interdiction absolue non permise rela-
They focus on s. 2 of the by-law, which states that:  tiveradhitilisation de pesticides. Elles mettent
“The spreading and use of a pesticide is prohibited  l'accent sur I'art. @tenrent ; « LEpandage et
throughout the territory of the Town.” In my view,  ['utilisation de tout pesticide est interdit partout sur
the by-law read as a whole does not impose such a le territoire de la Ville. » Selon egleneent,
prohibition. By-law 270’s ss. 3 to 6 state locations  intet#ordans son ensemble, n'impose pas une
and situations for pesticide use. As one commen-  telle interdiction. Les artieleé® d ‘eglement
tary notes, “by-laws like Hudson'’s typically target 270 indiquent les lieux et lesudagitisation de
non-essential uses of pesticides. That is, itis not a  pesticides est permise. Comme le souligne Swai-
total prohibition, but rather permits the use of pes-  deq, cit.,, p. 178 : fRADUCTION] « les Egle-
ticides in certain situations where the use of pesti- ments comme celui de Hudson erszateg”
cides is not purely an aesthetic pursuit (e.g. for the  ment les usages non essentiels de pesticides. C'est-
production of crops)”: Swaigemsupra, at p. 178. a-dire gu’ils ne pevoient pas une interdiction
totale, mais permettent pattfusage de pesticides
dans certains casi@et usage n'a pas un but pure-
ment esthtique (p. ex. pour la production de
récoltes) ».
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The appellants further submit that the province’s Les appelantes soutiennent, en outre, qu?eIS
adoption in 1997 of s. 463@.T.A.,, which states  l'adoption par la province en 1997 de l'art. 463.1
that a municipality may get permission to intro-L.C.V., selon lequel une municipaitbeut obtenir
duce pesticides onto private property, indicates, by la permisspamire des pesticides sur une pro-
virtue of the principle ofexpressio unius est  priété privée, indique, d’a@s le principexpressio
exclusio alterius (express mention of one is the unius est exclusio alterius (la mention explicite de
exclusion of the other), that the province did not  I'un signifie I'exclusion de l'autre), que la pro-
intend to allow municipal regulation of pesticides.  vince n’avait pas l'intention de permetaglda r’
| find this argument to be without merit, since, = mentation des pesticides par les muegipalit’
even if this subsequent enactment were considered  J'estime cet argument matdon®me si I'on
to instantiate prior legislative intent, there is abso-  camsidjue I'adoption wtieure de cette dispo-
lutely no implication in s. 463.C.T.A., a permis-  sition confirme l'intention artéure du égisla-
sive provision, that it is meant to exhaust munici-  teur, absolument rien dans I'artL463/] une
palities’ freedom of action concerning pesticides. disposition permissive, na vitieer aux muni-

cipalités leur libem” d'action en ce qui a trait aux
pesticides.

In Shell, supra, at pp. 276-77, Sopinka J. for the Dans l'argt Shell, précite, p. 276-277, le juge 26
majority quoted the following with approval from  Sopinka, au nom de la majaité avec approba-
Rogers,supra, § 64.1: tion I'extrait suivant tr'de I'ouvrage de Rogers,

op. cit., § 64.1:

In approaching a problem of construing a municipal TRAPUCTION] Devant un prol#ime d'interpetation
enactment a court should endeavour firstly to interpret it d'wsolution ou d'un eglement adopt par une
so that the powers sought to be exercised are in conso- munggifeditfibunaux doivent s’efforcer en premier
nance with the purposes of the corporation. The provi- lieu de donner unesit#téoprqui harmonise les pou-
sion at hand should be construed with reference to the voirs que I'on cheegecer avec les objectifs de la
object of the municipality: to render services to a group muniogpdla” disposition en cause devrait s'interpr”
of persons in a locality with a view to advancing their ter en fonction de I'objectif de la munéipfalitfnir
health, welfare, safety and good government. des semigagyroupe de personnes, dans une lecalit’

en vue d’en amliorer la sard;, le bienetre, la sturig et
le bon gouvernement;

In that case, Sopinka J. enunciated the test of Dans egf lrjuge Sopinkarionce le crire
whether the municipal enactment was “passed for  applicable afietelerdner si leeglement muni-

a municipal purpose”. Provisions such as s. 410(1) cipalta«’adop#] a des fins municipales ».
C.T.A.,, while benefiting from the generosity of dvfie si elles é&¥ficient de I'interpetation large
interpretation discussed iNanaimo, supra, must  mentionaeé dandNanaimo, précité, les dispositions

have a reasonable connection to the municipality’'s  tel le par. 4LG¢YY. doivent€tre raisonnable-
permissible objectives. As stated @reenbaum, ment l|ées aux objectifs municipaux permis.
supra, at p. 689: “municipal by-laws are to be read = Comme le mentionnetl@reenbaum, précit,

to fit within the parameters of the empowering p. 689 : «lorsqu’ils sont susceptibles de recevoir

provincial statute where the by-laws are suscepti-  plus d’'une iatafion, les &glements munici-
ble to more than one interpretation. However, paux doigaetinterpetts de mamirea respec-
courts must be vigilant in ensuring that municipali-  ter les pata@s de la loi provinciale habilitante.
ties do not impinge upon the civil or common law  Toutefois, les tribunaux doivent eedieqgue les
rights of citizens in passingtra vires by-laws”. municipali€s n'empétent pas sur les droits civils

ou de common law des citoyens en adoptant des
reglementalltra vires ».
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Whereas inShell, the enactments’ purpose was Alors que, dans l'aat Shell, les eglements
found to be “to affect matters beyond the bounda-  a&doptiteté jugds avoir « pour objet d’exerc
ries of the City without any identifiable benefit to  une influead&xtérieur des limites de la ville
its inhabitants” (p. 280), that is not the case here.  ne comport[a]nt awréfice” pecis pour se
The Town’s By-law 270 responded to concerns of  citoyens » (p. 280), tel n'est pas le cas
its residents about alleged health risks caused byglement 270 de la Villeepondait aux craintes d
non-essential uses of pesticides within Town lim-  ss&dents au sujet des risques que pourrait
its. Unlike Shell, in which the Court felt bound by  senter pour la edhtSsage non essentiel de pe
the municipal enactments’ “detailed recital cides dans les limites de la Ville. Contrair@
of ...purposes” (p. 277), the by-law at issue Ila situation d&ed, ol notre Cour s'est senti
requires what Sopinka J. called the reading in of anee Ipar « Enun€ration dtaillée des objets »
implicit purpose. Based on the distinction between  (p. 277) elflements municipaux, leglement
essential and non-essential uses of pesticides, itis  en cause exige ce que le juge Sopinka
reasonable to conclude that the Town by-law’s pur-  reatelfaire, soit de lui ptér un objectif impli-
pose is to minimize the use of allegedly harmful  cite. Selon la distinction entre l'usage ess
pesticides in order to promote the health of its I'usage non essentiel des pesticides, il estr
inhabitants. This purpose falls squarely within the  ble de conclure gegléament de la Ville a pou
“health” component of s. 410(1). As R. Sullivan  objet de minimiser I'utilisation de pesticide
appositely explains in a hypothetical example  seraient nocifs afin degprotad samt’de ses
illustrating the purposive approach to statutory  habitants. Cet obgsferdirectement de I'aspe
interpretation: « samt» du par. 410(1). Comme R. Sullivan I'e

plique pertinemment dans un exemple hypet
tique illustrant linterpetation €léologique des
lois :

Suppose, for example, that a municipality passed a TRADUCTION] Supposons, par exemple, qu'une mu
by-law prohibiting the use of chemical pesticides on res- cipalitbpte uneglement interdisant I'utilisation d
idential lawns. With no additional information, one pesticides chimiques sur les pelasdsntielles.
might well conclude that the purpose of this by-law was Sans autre renseignement, on pourrait bien con
to protect persons from health hazards contained in the eglement avait pour objet la protection contre les
chemical spray. This inference would be based on ques pour E@antpesente la vaporisation de pr
empirical beliefs about the harms chemical pesticides duits chimiques. Cette conclusion saaistondEs
can cause and the risks of exposure created by their use croyances empiriques au sujetedess pjabl’le
on residential lawns. It would also be based on assump- pesticides chimiques peuvent causer et des ris
tions about the relative value of grass, insects and per- posités par leur utilisation sur des pelousesi-r’
sons in society and the desirability of possible conse- dentielles. Elle sgeditment fonek sur des pr
guences of the by-law, such as putting people out of somptions au sujet de la valeur relative de I'h
work, restricting the free use of property, interfering insectes et des personnes dangtéa asiosi qu’au
with the conduct of businesses and the like. These sujet du ereraithaitable des cemgiences pos
assumptions make it implausible to suppose that the siblesgtlrment, comme le fait de causer des pe
municipal council was trying to promote the spread of d’emploi, de restreindre la litetitisation de la pro-
plant-destroying insects or to put chemical workers out etfride s'ingrer dans I'exploitation des entreprises
of work, but plausible to suppose that it was trying to les autresegoestes semblables. Ceggumptions
suppress a health hazard. font en sorte gu'il n'est pas plausible de suppose

conseil municipal tentait de favoriser la propagation
insectes qui effruisent les plantes ou de causer la rai
pied de travailleurs du domaine des produits chimiq
mais qu’il est plausible de supposer qu’il tentadlidii-

ner un risque pour la sant’

es d'ex-

e, des
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(Driedger on the Construction of Satutes (3rd ed.  Driedger on the Construction of Satutes (3¢ &d.
1994), at p. 53) 1994), p. 53)

Kennedy J. correctly found (at pp. 230-31) that Le juge Kennedy a cafda droit (aux p. 23
the Town Council, “faced with a situation involv-  231) qUERRADUCTION] « devant une situation
ing health and the environment”, “was addressing  laesenfenvironnement sont en jeu », le con
a need of their community.” In this manner, the  municipal « vayaib besoin de sa collectiwit’.
municipality is attempting to fulfill its role as what  Ainsi, la municipaliténte d’exercer sonole,
the Ontario Court of Appeal has called a “trustee  qeafifit la Cour d’appel de I'Ontario derp-
of the environment” Scarborough v. RE.F. DUCTION] « fiduciaire de I'environnement
Homes Ltd. (1979), 9 M.P.L.R. 255, at p. 257). Scérborough ¢. REF. Homes Ltd. (1979),
9 M.P.L.R. 255, p. 257).

The appellants claim that By-law 270 is discrim- Les appelantes font valoir que kegtement 270 28

inatory and thereforeltra vires because of what  est discriminatoire et en eqoghce estltra

they identify as impermissible distinctions thatvires en raison de ce qu’elles identifient comme

affect their commercial activities. There is no spe-  des distinctions non permises affectant leurs acti-

cific authority in theC.T.A. for these distinctions. @8 commerciales. UaC.V. n'autorise pas expli-

Writing for the Court inSharma, supra, at p. 668,  citement de telles distinctions. S’exprimant au nom

lacobucci J. stated the principle that: de la Cour d#masma, précite, p. 668, le juge
lacobucciehonce le principe suivant :

. in Montréal (City of) v. Arcade Amusements Inc., ... dans l'aret Montréal (Ville de) c. Arcade Amuse-
supra, this Court recognized that discrimination in the ments Inc., précité, notre Cour a reconnu que la discri-
municipal law sense was no more permissible between mination au sens du droit murataggbas plus per-
than within classes (at pp. 405-6). Further, the general mise entre egsriedt’'qu’au sein de egories (aux
reasonableness or rationality of the distinction is not at pp. 405 et 406). En outre, lereai@sbnnable ou
issue: discrimination can only occur where the enabling ratiorer€rg’ de la distinction n’est pas en cause: il
legislation specifically so provides or where the discrim- ne saurait y avoir de discrimination que si la loi habili-
ination is a necessary incident to exercising the power tanteel®ippEci€ment ou si la discrimination est
delegated by the provinc&éntréal (City of) v. Arcade nécessairement accessoi@ l'exercice du pouvoir
Amusements Inc., supra, at pp. 404-6). [Emphasis elgglwe par la provinceMontréal (Ville de) c. Arcade
added.] Amusements Inc., précité, aux pp. 404 406). [Je sou-

ligne.]

See als&hdll, supra, at p. 282Allard Contractors  Voir égalementhell, précité, p. 282;Allard Con-
Ltd. v. Coquitlam (District), [1993] 4 S.C.R. 371, tractors Ltd. c. Coquitlam (District), [1993] 4
at p. 413. R.C.S. 371, p. 413.

Without drawing distinctions, By-law 270 could Sans faire ces distinctions, legiement 270 ne 29
not achieve its permissible goal of aiming to  pourrait pas atteindre I'objectif y ayteos
improve the health of the Town’s inhabitants by  déiorer la sard”des habitants de la Ville en
banning non-essential pesticide use. If all pesticide  interdisant 'usage non essentiel de pesticides. Si
uses and users were treated alike, the protection of  I'on traitaitcde fmilaire tous les usages et
health and welfare would be sub-optimal. For utilisateurs de pesticides, la protection de la sant’
example, withdrawing the special status given to et du d&ienrie serait pas optimale. Par exemple,
farmers under the by-law's s. 4 would work at le retrait du statdigpque 'art. 4 dueglement
cross-purposes with its salubrious intent. Section 4  ererdux fermiers irad I'encontre de I'objectif
thus justifiably furthers the objective of By-law de saluibrité ce eglement. L'article 4 facilite
270. Having held that the Town can regulate the  ainsi, et il est ¢udtfile faire, lagalisation de
use of pesticides, | conclude that the distinctions  I'objecti yiaf le eglement 270. Ayant conclu
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impugned by the appellants for restricting their  que la Ville peglermenter l'utilisation des pesti-
businesses are necessary incidents to the power cides, je juge que les distinctioessqatekts
delegated by the province under s. 410CI).A.  appelantes au motif qu’elles restreignent leurs acti-
They are “so absolutely necessary to the exercise es \bmmerciales sont des ceqsénces eces-
of those powers that [authorization has] to be  saird&pplication du pouvoir elegle par la
found in the enabling provisions, by necessary  province en vertu du par. 1XD§1)Elles sont
inference or implicit delegation’Arcade Amuse-  « indispensable[sh T'exercice de ces pouvoirs de
ments, supra, at p. 414, quoted iGreenbaum, telle sorte que [l'autorisation] doive etfe]
supra, at p. 695. troudé] dans ces dispositions habilitantes, par
inference mCessaire ou algation implicite »;
Arcade Amusements, précité, p. 414, ci# dans
Greenbaum, précit, p. 695.

To conclude this section on statutory authority, | En conclusion quana cette partie relative au
note that reading s. 410(1) to permit the Town to  pouvoirezérgar la loi, je souligne qu’intergr”
regulate pesticide use is consistent with principles  ter le par. 410(1) comme permédtasitie de
of international law and policy. My reasons for the eglEmenter I'utilisation des pesticides correspond
Court inBaker v. Canada (Minister of Citizenship  aux principes de droit et de politique internatio-
and Immigration), [1999] 2 S.C.R. 817, at naux. Au nom de la Cour dgael®r c. Canada
para. 70, observed that “the values reflected ifMinistre de la Citoyenneté et de I'lmmigration),
international human rights law may help inform  [1999] 2 R.C.S. 817, par. 70, je note dans mon opi-
the contextual approach to statutory interpretation  nion que «[lles valeurs egprilans le droit
and judicial review”. As stated iBriedger onthe international des droits de la personne peuvent
Construction of Statutes, supra, at p. 330: [. . .Efre prises en compte dans I'approche contex-

tuelle de l'interpetation des lois et en mete de
contdle judiciaire ». Comme il est mentiomlans
Driedger on the Construction of Satutes, op. cit.,
p. 330:

[TIhe legislature is presumed to respect the values andRADJCTION] [L]a legislature est psunge respecter les
principles enshrined in international law, both custom- valeurs et les principes contenus dans le droit internatio-
ary and conventional. These constitute a part of the legal nal, coutumier et conventionnel. Ces principes font par-
context in which legislation is enacted and read. In so tie du cadre juridique au sein duquel une loiezst adopt”
far as possible, therefore, interpretations that reflect et ietégorPar corsjuent, dans la mesure du possi-
these values and principles are preferred. [Emphasis ble, il eféraile d’adopter des integtations qui
added.] correspondeiat ces valeurs & Ces principes. [Je sou-

ligne.]

The interpretation of By-law 270 contained in L'interprétation que je fais ici dieglement 270
these reasons respects international law’s “precau-  respecte le « principeecdatipn’» du droit
tionary principle”, which is defined as follows at international, qui eftndainsi au par. 7 de la
para. 7 of theBergen Ministerial Declaration on  Déclaration ministérielle de Bergen sur le dévelop-
Sustainable Development (1990): pement durable (1990) :

In order to achieve sustainable development, policies elreldppement durable implique des politiques
must be based on the precautionary principle. Environ-  eesdSur le principe de gwaution. Les mesures
mental measures must anticipate, prevent and attack the eadogbivent anticiper, @venir et combattre les
causes of environmental degradation. Where there are causes elérilzration de I'environnement. Lorsque
threats of serious or irreversible damage, lack of full des dommages graveswausibles risquent etfe
scientific certainty should not be used as a reason for  ésflifabsence d’'une totale certitude scientifique ne
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postponing measures to prevent environmental degrada- devrait pas senetedéeppour ajourner I'adoption
tion. de mesures destiesa piEvenir la @&trioration de I'en-
vironnement.

Canada “advocated inclusion of the precautionary  Le Canadaecani® l'inclusion du principe de
principle” during the Bergen Conference negotia- egatition » au cours deggdciations de la Con-
tions (D. VanderZwaag, CEPA Issue Elaboration erefice de Bergen (D. VanderZwaag, Examen de
Paper No. 18,CEPA and the Precautionary la LCPE : Document élaboration des enjeux 18,
Principle/Approach (1995), at p. 8). The principle La LCPE et le principe ou |'approche précaution
is codified in several items of domestic legislation:  (1995), p. 11). Ce principe egigimtans plu-
see for example th®ceans Act, S.C. 1996, c. 31,  sieurs dispositions egidlation interne : voir par
Preamble (para. 6anadian Environmental Pro-  exemple laLoi sur les océans, L.C. 1996, ch. 31,
tection Act, 1999, S.C. 1999, c. 33, s. 2(&)( Préambule (par. 6); l&oi canadienne sur la pro-
Endangered Species Act, S.N.S. 1998, c. 11, tection de I'environnement (1999), L.C. 1999,
ss. 2(1)K) and 11(1). ch. 33, al. 2@) la Endangered Species Act,
S.N.S. 1998, ch. 11, al. 2(h)(et par. 11(1).

Scholars have documented the precautionary Des auteurs ontatonte que le principe de @’ 32

principle’s inclusion “in virtually every recently  caution est reprm&ADUCTION] « dans pratique-
adopted treaty and policy document related to the  ment tous less tetitdocuments de politique
protection and preservation of the environment” ecerits en matre de protection et degs€rvation
(D. Freestone and E. Hey, “Origins and Develop- de I'environnement» (D. Freestone et E. Hey,
ment of the Precautionary Principle”, in  «Origins and Development of the Precautionary
D. Freestone and E. Hey, edEhe Precautionary Principle », dans D. Freestone et E. Hey, dine
Principle and International Law (1996), at p. 41. Precautionary Principle and International Law
As a result, there may be “currently sufficient state ~ (1996), p. 41. Paaqond, il y a peuttfe [TRA-
practice to allow a good argument that the precaubUCTION] « actuellement suffisamment de pra-
tionary principle is a principle of customary inter-  tiques de la parEtis pour qu’il soit permis de
national law” (J. Cameron and J. Abouchar, “The etpndre de fayn convaincante que le principe de
Status of the Precautionary Principle in Interna- ecprtion est un principe de droit international
tional Law”, in ibid, at p. 52). See also coutumier» (J. Cameron et J. Abouchar, « The
O. Mcintyre and T. Mosedale, “The Precautionary  Status of the Precautionary Principle in Internatio-
Principle as a Norm of Customary International nal Lawbhkid,, p. 52). Voir €galement
Law” (1997), 9J. Env. L. 221, at p. 241 (“the pre-  O. Mclintyre et T. Mosedale, « The Precautionary
cautionary principle has indeed crystallised into a  Principle as a Norm of Customary International
norm of customary international law”). The  Law» (1997)J.Fnv. L. 221, p. 241 frRADUC-
Supreme Court of India considers the precautionTiON] (« le principe de prCaution s’est vraiment
ary principle to be “part of the Customary Interna-  cristalés” une norme de droit international cou-
tional Law” (A.P. Pollution Control Board v.  tumier »). La Cour sugrme de I'Inde consate le
Nayudu, 1999 S.O.L. Case No. 53, at para. 27). principe dgotion comme faisantrADUC-
See alsovellore Citizens Welfare Forum v. Union  TION] « partie du droit international coutumier »
of India, [1996] Supp. 5 S.C.R. 241. In the context A.R Pollution Control Board c. Nayudu, 1999
of the precautionary principle’s tenets, the Town's S.O.L. Case No. 53, par. 27).eyaenment
concerns about pesticides fit well under theirVellore Citizens Welfare Forum c. Union of India,
rubric of preventive action. [1996] Suppl. 5 S.C.R. 241. Dans le contexte des
postulats du principe de gmaution, les craintes de
la Ville au sujet des pesticides s’inscrivent confor-
tablement sous la rubrique de l'actioreyehtive.
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B. Even if the Town Had Authority to Enact it,  B. Dans! hypothese ou la Ville avait le pouvoir de

Was By-law 270 Rendered | noperative Because I’ adopter, le réglement 270 a-t-il &érenduino-
of a Conflict with Federal or Provincial Legis- pérant du fait de son incompatibilité avec la
lation? législation fédérale ou provinciale?

This Court stated irHydro-Québec, supra, at Notre Cour a dit dan$lydro-Québec, précité,
para. 112, thabldman River, supra, “made it clear  par. 112, que I'atrOldman River, précit, «a
that the environment is not, as such, a subject mat-ecigr’'[...] que I'environnement n'est pas,
ter of legislation under th€onstitution Act, 1867.  comme tel, un domaine de coetence égislative
As it was put there, ‘th€onstitution Act, 1867 has  en vertu de ld.oi constitutionnelle de 1867.
not assigned the matter of “environmerdi Comme il y est affirra, “la Loi constitutionnelle
generis to either the provinces or Parliament’ de 1867 n'a pas cordfé le domaine de ‘I'environ-
(p. 63). Rather, it is a diffuse subject that cuts nement’ comme tel aux provinces ou au Parle-
across many different areas of constitutional ment” (p. 63). Il sS'agivtptlith sujet diffus qui
responsibility, some federal, some provincial touche plusieurs domainesediff’de responsa-
(pp. 63-64).” As there is bijurisdictional responsi- liltonstitutionnelle, dont certains soatdfaux
bility for pesticide regulation, the appellants allege et d’autres provinciaux (pp. 63 et Bfnb
conflicts between By-law 270 and both federal and  domquril existe une responsabdiBijuridiction-
provincial legislation. These contentions will be  nelle en enatide eglementation de pesticides,
examined in turn. les appelanteseglient que leeglement 270 entre

en conflit tant avec laefislation €dérale qu'avec
la législation provinciale. Je discuterai de ces pr’
tentionsa tour de ofe.

1. Federal Legislation 1. Laetjislation Ecerale

The appellants argue that ss. 4(1), 4(3) and Les appelantes eténdent que les par. 4(1) et
6(1)() of thePest Control Products Act (“*PCPA"),  4(3) ainsi que l'al. 6(3) de laLoi sur les produits
and s. 45 of th®est Control Products Regulations  antiparasitaires (la «LPAP ») et I'art. 45 duRegle-
allowed them to make use of the particular pestifment sur les produits antiparasitaires leur permet-
cide products they employed in their business taient d'utiliser les pesticides particuliers qu’elles
practices. They allege a conflict between these leg-  employaient dans le cadre de lewrs activit”
islative provisions and By-law 270. IMultiple  merciales. Elles aguent qu’il existe un conflit
Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, entre ces dispositions etelglement 270. Dans
at p. 187, Dickson J. (as he then was) for théMultiple Access Ltd. c. McCutcheon, [1982]
majority of the Court reviewed the “express con- 2 R.C.S. 161, p. 187, le juge Dickson (plus tard
tradiction test” of conflict between federal and pro-  Juge en chef), au nom de la endgiia” Cour,
vincial legislation. At p. 191, he explained that  examine le emitu conflit explicite » entre la
“there would seem to be no good reasons to speakgisldtion Edrale et ladgislation provincialeA
of paramountcy and preclusion except where there  la page 191, il explique qu'« il ne semble y avoir
is actual conflict in operation as where one enact- aucune raison valable de parkpatephce
ment says ‘yes’ and the other says ‘no’; ‘the same et d'exclusion sauf lorsqu’il y a un oenitiit v’
citizens are being told to do inconsistent things’;  ble, comme lorsqu’une loi dit “oui” et que l'autre
compliance with one is defiance of the other”. See  dit “non”; “on demande amescitoyens d'ac-
alsoM & D Farm Ltd. v. Manitoba Agricultural ~ complir des actes incompatibles”; 'observance de
Credit Corp., [1999] 2 S.C.R. 961, at paras. 17 and  l'une emralinobservance de l'autre ». Voir
40; Bank of Montreal v. Hall, [1990] 1 S.C.R. 121, edalementM & D Farm Ltd. c. Société du crédit
agricole du Manitoba, [1999] 2 R.C.S. 961, par. 17
et 40;Banque de Montréal c. Hall, [1990] 1 R.C.S.
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at p. 151. By-law 270, as a product of provincial 121, p. 1®toDlant d’une loi provinciale habili-
enabling legislation, is subject to this test. tanteetfement 270 est sujatce criere.

Federal legislation relating to pesticides extends La législation Edrale relative aux pesticides £

to the regulation and authorization of their import, etstida la €glementation et Tautorisation de

export, sale, manufacture, registration, packaging leur importation, de leur exportation, de leur vente,

and labelling. ThePCPA regulates which pesti- de leur fabrication, de leureagmnt, de leur

cides can be registered for manufacture and/or use  emballage et detideietage. LaLPAP dicte

in Canada. This legislation is permissive, rather  quels pesticides patier#géésa des fins de

than exhaustive, and there is no operational con-  fabrication et/ou d'utilisation au Canada. Cette loi

flict with By-law 270. No one is placed in an  est permissive, et non pas exhaustive, de sorte

impossible situation by the legal imperative of qu'il n’y a aucun confiérafdnnel avec leegle-

complying with both regulatory regimes. Analo-  ment 270. Nul n'estepthis la situation impos-

gies to motor vehicles or cigarettes that have been  sible d’avoir I'obligatgaiel’de se conformer

approved federally, but the use of which can nev-  aux degikmegs de aglementation. L’analogie

ertheless be restricted municipally, well illustrate  avec &scules automobiles et les cigarettes qui

this conclusion. There is, moreover, no concern in @t dpproues au niveau ei®ral mais dont

this case that application of By-law 270 displaces l'usage peut toutefoés réstreint au niveau

or frustrates “the legislative purpose of Parlia-  municipal illustre bien cette conclusion. Il n’y a, en

ment”. SeeMultiple Access, supra, at p. 190Bank  outre, aucune crainte en I'exge que I'application

of Montreal, supra, at pp. 151 and 154. deglement 27@carte ou djoue « l'intention du
Parlement ». VoiMultiple Access, précité, p. 190;
Banque de Montréal, précit, p. 151 et 154.

2. Provincial Legislation 2. Laefislation provinciale

Multiple Access also applies to the inquiry into  L'arrét Multiple Access s'appliqueegalement” 36
whether there is a conflict between the by-law and  I'examen de la question de savoir s’il y a conflit
provincial legislation, except for cases (unlike this  entreetgement municipal et laedjislation pro-
one) in which the relevant provincial legislation vinciale, sauf dans les caer€dif$ de la psente
specifies a different test. Thdultiple Access test,  affaire) a’la loi provinciale pertinente epifie un
namely “impossibility of dual compliance”, see eri¢ autre. La remarque incidente faite dans la
P. W. Hogg Congtitutional Law of Canada (loose-  @fcision rendue par notre Cour daagade Amu-
leaf ed.), vol. 1, at p. 16-13, was foreshadowed fosements, précite, p. 404, pedageait le crtre de
provincial-municipal conflicts indicta contained  I'aret Multiple Access, a savoir JRADUCTION]
in this Court’'s decision inArcade Amusements, « l'impossibilitt de se conformer aux deux
supra, at p. 404. There, Beetz J. wrote that “other-  textes », voir P. W. Hamggitutional Law of
wise valid provincial statutes which are directly Canada (éd. feuilles mobiles), vol. 1, p. 16-13.
contrary to federal statutes are rendered inopera- Dans eefdod; le juge Beetectit que « des
tive by that conflict. Only the same type of conflict  lois provinciales, valides par ailleurs, mais qui se
with provincial statutes can make by-laws inopera-  heurtent directexrdad [ois éderales, sont ren-

tive: I. M. Rogers,The Law of Canadian Munici-  dues inopfantes par suite de ce conflit. Seule la
pal Corporations, vol. 1, 2nd ed., 1971, No. 63.16” eme sorte de conflit avec des lois provinciales
(emphasis added). peut rendre deglements inogrants: . M.

Rogers,The Law of Canadian Municipal Corpora-
tions, vol. 1, Zéd., 1971, 7163.16 » (je souligne).
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One of the competing tests Multiple Access L'un des crieres oppassa celui de I'aret Mul-
suggested in this litigation is based Attorney  tiple Acesss qui ont ét proposs dans le esent
General for Ontario v. City of Mississauga (1981), litige est fonel"sur l'aret Attorney General for
15 M.P.L.R. 212 (Ont. C.A)). In that case, decidedOntario c¢. City of Mississauga (1981), 15
before Multiple Access, Morden J.A. saw “no  M.P.L.R. 212 (C.A. Ont.). Dans ce#teigion ren-
objection to borrowing, in this field, relevant prin-  due avant éakultiple Access, le juge Morden
ciples of accommodation which have been devel- de la Cour d’appel de I'Ontario nereoitd-
oped in cases involving alleged federal-provincialTION] « aucun prol@ime a introduire dans ce
areas of conflict. In both fields great care is, and  domaine les principes d’accommodement perti-
should be, taken before it is held that an otherwise  nents qeito@iaboEs dans les affaires portant
properly enacted law is inoperative” (p. 232). He  sur desym€s domaines de conflit entre les
added, at p. 233, the important point that “a by-law  texadsr&ux et les textes provinciaux. Dans les
is not void or ineffective merely because it deux domaines, on fait, et il faut faire, bien atten-
‘enhances’ the statutory scheme of regulation by tion avantedliréf inopfante une disposition
imposing higher standards of control than those in @t altrement valablement adept> (p. 232).
the related statute. This is not conflict or incompat- |l ajoatéa p. 233, un point important, qui est
ibility per se” (quotingTownship of Uxbridge v.  qu’ [TRADUCTION] « un eglement n'est pas nul ou
Timber Bros. Sand & Grave Ltd. (1975), 7 O.R.  sans effet simplement parce qu’il “rehausse” le
(2d) 484 (C.A)). See also P.-Ao@; The Inter-  régime Egislatif de eglementation en imposant
pretation of Legislation in Canada (3rd ed. 2000),  des normes de colgplus s\eres que celles g+’
at p. 353 (“In some cases, the courts have held that  vues dans la loi connexe. Cela n’est pas un conflit
the provincial statute does not imply full repeal of  ou une incompatitglit'soi » (citation d&own-
the municipal power. The municipality retains its ship of Uxbridge c. Timber Bros. Sand & Gravel
authority as long as there is no conflict with pro-Ltd. (1975), 7 O.R. (2d) 484 (C.A.)). Vo&gale-
vincial legislation. It may be more demanding than  ment P.-8t¢,Afterprétation des lois (3¢ éd.
the province, but not less so”). 1999), p. 446-447 (« Dans certaines affaires, on a

jugé que I'adoption de la loi provinciale ne devait
pas s'interpeter comme une abrogation coetel
du pouvoir municipal : celui-ci pouvait continuer °
s’exercera la condition toutefois de ne pas contre-
dire la eglementation provinciale, c’eatdire que

la municipalig pouvaitetre plus exigeante, mais
non moins exigeante que la province »).

Some courts have already made use oMbk Certains tribunaux onteje recouru au cetre de
tiple Access test to examine alleged provincial-  I'atiMultiple Access pour examiner les psun&s
municipal conflicts. For example, irBritish  conflits entre des textes provinciaux et des textes
Columbia Lottery Corp. v. Vancouver (City)  municipaux. Par exemple, daBsitish Columbia
(1999), 169 D.L.R. (4th) 141, at pp. 147-48, theLottery Corp. c. Vancouver (City) (1999), 169
British Columbia Court of Appeal stated that cases  D.L.R. (4th) 141, p. 147-148, la Cour d’appel de la
pre-datingMultiple Access, including the Ontario  Colombie-Britanniqueedare que les atisions
Court of Appeal decision iMississauga, supra, rendues avant I'aet"Multiple Access, notamment
“must be read in the light of [that] decision”. l2aiSion de la Cour d’appel de I'Ontario dans

Mississauga, précité, [TRADUCTION] « doivent€tre
interpétées selon [cette]etision ».

It is no longer the key to this kind of problem to look  TRADUCTION] On ne Esout plus ce genre de pro-
at one comprehensive scheme, and then to look at theemebé&n examinant uregime complet, en examinant
other comprehensive scheme, and to decide which laggime complet et enedidant quel egime
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scheme entirely occupies the field to the exclusion of  occupe tout le doen#imeelusion de l'autre. Il faut

the other. Instead, the correct course is to look at the otpaxaminer les dispositionsqmises et la maaie

precise provisions and the way they operate in the pre- dont elles s'appliquent dans le cas particulier et se
cise case, and ask: Can they coexist in this particular demander si elles peuvent s’appliquer Herfag-

case in their operation? If so, they should be allowed to nieuse dans ceais® Pens I'affirmative, il faut per-
co-exist, and each should do its own parallel regulation mettre leur coexistence et elles doivent elgdeune r’

of one aspect of the same activity, or two different menter en g@aralihe facette, ou deux facettes
aspects of the same activity. [Emphasis added.] erdifffes, de la eme activi€. [Je souligne.]

The court summarized the applicable standard as  La casua® ainsi la norme applicableTHa-
follows: “A true and outright conflict can only be DUCTION] « On peut dire qu'il y a un confliegl et

said to arise when one enactment compels what the  direct seulement lorsqu'un texte impose ce que
other forbids.” See alshaw Society of Upper l'autre interdit. » VoirégalementLaw Society of
Canada v. Barrie (City) (2000), 46 O.R. (3d) 620 Upper Canada c. Barrie (City) (2000), 46 O.R.
(S.C.J.), at pp. 629-30: “Compliance with the pro-  (3d) 620 (C.S.J.), p. 629-63€DULTION] « La
vincial Act does not necessitate defiance of the  confermitla loi provinciale ne requiert pas
municipal By-law; dual compliance is certainly  l'inobservation dglement municipal; il est cer-
possible”; Huot v. S-Jérome (Ville de), J.E. 93-  tainement possible de se conformer aux deux
1052 (Sup. Ct.), at p. 19THANSLATION] “A find-  textes); Huot c. S-Jérome (Ville de), J.E. 93-1052

ing that a municipal by-law is inconsistent with a  (C.S.), p. 19: «En effet, pour geglanént
provincial statute (or a provincial statute with a  municipal soit incompatible avec une loi provin-
federal statute) requires, first, that they both deal ciale (ou une loi provinciale avec @nirkle,

with similar subject matters and, second, that il faut d’'abord que les deux touchent des sujets
obeying one necessarily means disobeying the  similaires et, ensuite, qu'un citoyen, gioer ob”
other.” 'une doive enfreindre l'autre. »

As a general principle, the mere existence of De fagon ggrérale, la simple existence d’'une l0i3°
provincial (or federal) legislation in a given field  provinciale (@dkfale) dans un domaine dann’
does not oust municipal prerogatives to regulate ecarte pas le pouvoir des municipaditde egle-
the subject matter. As stated by the Quebec Court  menter cetexren&omme le dit la Cour d’ap-
of Appeal in an informative environmental deci- pel dueQec dans un atinstructif en matre
sion, S-Michel-Archange (Municipalite de) v.  d’environnement3X-Michel-Archange (Municipa-
2419-6388 Québec Inc., [1992] R.J.Q. 875 (C.A)), lité de) c. 2419-6388 Québec Inc., [1992] R.J.Q.
at pp. 888-91: 875 (C.A.), p. 888-891:

[TRANSLATION] According to proponents of the uni- Pour les tenants deekethnitaire, leelgislateur pro-
tary theory, although the provincial legislature has not vincial, sans le dire daorediajre, a @anmoins ins-
said so clearly, it has nonetheless established a provin- e taursystime provincial de gestion des sites de
cial scheme for managing waste disposal sites. It hasception desethets. Il s’est donesen€ I'exclusivie
therefore reserved exclusive jurisdiction in this matter des etampés en la matié et a enlevaux municipa-
for itself, and taken the right to pass by-laws concerning es lg"droit de faire degglements sur la gestion locale
local waste management away from municipalities. The @ebedS. Laloi sur la qualité de I’ environnement
Environment Quality Act therefore operated to remove aurait donc eu pour effet de retirer ces pouvoirs aux
those powers from municipal authorities. autmithunicipales.

According to proponents of the pluralist theory, the Pour les tenants desk phiraliste, leelislateur
provincial legislature very definitely did not intend to provincial n'a pas, bien au contraire, entendu abolir le
abolish the municipality’s power to regulate; rather, it pouvoir municipakedementation, mais simplement
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intended merely to better circumscribe that power, to 'encadrer davantage dans une perspectiveede compl”
ensure complementarity with the municipal manage- meatddtgestion avec les autestmunicipales. . .
ment scheme . .

The pluralist theory accordingly concedes that the inten- ksettpluraliste admet donc qu'il y a intention de

tion is to give priority to provincial statutory and regula- donner peodtix dispositionsefislatives et agle-

tory provisions. However, it does not believe that it can mentaires provinciales. Elle ne croit cependant pas que
be deduced from this that any complementary municipal I'on puissedrrird qu’automatiquement toute dispo-
provision in relation to planning and development that sition municipale eomepifaire en matie d’'urba-

affects the quality of the environment is automatically nisme etetagement et qui touche la qualité I'en-

invalid. vironnement soit nulle.

A thorough analysis of the provisions citggra and Une analyse approfondie des textexi@s et I'exa-
a review of the environmental policy as a whole as it men de I'ensemble de la politique environnementale que
was apparently intended by the legislature leads to the semble avoir voudggslatéur rehenta la conclu-
conclusion that it is indeed the pluralist theory, or at sion que c’est bieada fdraliste, ou du moins une
least a pluralist theory, that the legislature seems to have certes® thiraliste, que celui-ci semble avoir pris
taken as the basis for the statutory scheme. comme base de I'ensayidhieifl”

In this case, there is no barrier to dual compliance Dansekepté affaire, rien n'eraphe que l'on
with By-law 270 and thdPesticides Act, nor any  se conforma la fois au eglement 270 ed laLoi
plausible evidence that the legislature intended teur les pesticides, et il n’y a aucunelément de
preclude municipal regulation of pesticide use. The  preuve plausible indiquant gggslatlie avait
Pesticides Act establishes a permit and licensing  l'intention d'ecipér la eglementation par les
system for vendors and commercial applicators of  muniogzatig 'utilisation des pesticides. Lai
pesticides and thus complements the federal legisur les pesticides établit un €gime de permis pour
lation’s focus on the products themselves. Along les vendeurs et les applicateurs commerciaux de
with By-law 270, these laws establish a tri-level  pesticides et elle est doncecoempdirea’ la
regulatory regime. dgislation Edrale, qui porte sur les produits eux-
mémes. Conjointement avec legiement 270, ces
lois établissent unegime de eéglementatiora trois
niveaux.

According to s. 102 of thPesticides Act, as it En vertu de l'art. 102 de lhoi sur les pesti-
was at the time By-law 270 was passed: “The proeides, tel gu'’il existait au moment de I'adoption du
visions of the Pesticide Management Code and ofeglement 270 : « Toute disposition du Code de
the other regulations of this Act prevail over any  gestion des pesticides et des agtemsemis
inconsistent provision of any by-law passed by aedic€s en vertu de la @sente loi pgvaut sur toute
municipality or an urban community.” Evidently,  disposition inconciliable degiementedicg par
the Pesticides Act envisions the existence of com-  une municigatiti une communaaitirbaine. » Il
plementary municipal by-laws. As Duplessis and  est clair queolasur les pesticides envisage
Hétu, supra, at p. 109, put it, IRANSLATION] “the  I'existence deeaglements municipaux congstien-
Quebec legislature gave the municipalities the  taires. Comme le disent Duplessis, ep.Hit.,
right to regulate pesticides, provided that the by-  p. 109, egisldteur provincial reconnaissait aux
law was not incompatible with the regulations and  municipali¢” droit deeglementer les pesticides
the Management Code enacted under Regti- en autant que cetteeglementation m@fait pas
cides Act”. Since no Pesticide Management Code  inconciliable avecelglements et le Code de
has been enacted by the province under s. 105, the  gestiorsadopt/ertu de laoi sur les pesti-
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lower courts in this case correctly found that thecides ». Etant done’qu'aucun Code de gestion des

by-law and thdPesticides Act could co-exist. Inthe  pesticides nett” adopt” par la province aux

words of the Court of Appeal, at p. 16RENSLA-  termes de l'art. 105, les tribunaux am¢urs en

TION] “The Pesticides Act thus itself contemplated  I'espé ont eu raison de conclure queciglement

the existence of municipal regulation of pesticides, etda sur les pesticides pouvaient coexister.

since it took the trouble to impose restrictions.” Pour reprendre les termes de la Cour d’dppel, °
p. 16 : « LaLoi sur les pesticides envisageait donc
elle-méme I'existence d’uneeglementation muni-
cipale sur les pesticides, puisqu’elle prenait la
peine d'imposer des contraintes. »

| also agree with the Court of Appeal at p. 16, Je suisgalement d’accord avec la Cour d’appe111
that: [TRANSLATION] “A potential inconsistency is ala p. 16 pour dire qu'« [u]neventuelle incompa-
not sufficient to invalidate a by-law; there must be tieilite suffit pas pour invalider uagliement; il
a real conflict”. In this regard, the Court of Appeal  faut ueelle’ opposition »A cet égard, la Cour
quoted, at p. 173-Michel-Archange, supra, at dappel a cé, a la p. 17, l'aret S-Michel-
p. 891, to the effect thatTRANSLATION] “How-  Archange, précité, p. 891, selon lequel « [tJant et
ever, to the extent that and for as long as the pro-  aussi longtemps toutefoiseglenhemnt provin-
vincial regulation is not in force, the municipal by-  cial n’est pas en vigueugglement municipal
law continues to regulate the activity, provided, of  contiauedir I'activité a condition, naturelle-
course, that it complies with all the rules estab-  ment, qu'il respecte toutes les norespéxrla
lished by the law and the courts concerning its loi et par la jurisprudence relativersantali-
validity.” dite ».

| note in conclusion that the 1993 revision to the Je souligne, en terminant, que la version modft?
Pesticide Act added a new s. 102 stating: edide 1993 de lroi sur les pesticides comporte
un nouvel art. 102, ainsi libell’

The Pesticide Management Code and any other regula- Le Code de gestion des pesticides et tegleautre r’

tion enacted pursuant to this Act shall render inoperative meicEsS en application de la gsénte loi rendent

any regulatory provision concerning the same matter erayé toute dispositioneglementaire portant sur

enacted by a municipality or an urban community, ureee magre qui esedicge par une municipatit”

except where the provision ou une commueaurtbaine, sauf dans le cas cétte
disposition €glementaire satisfait aux conditions sui-
vantes :

— concerns landscaping or extermination activities, — elle porte sur leseactigritretien paysager ou
such as fumigation, as defined by government regula- d’extermination, notamment la fumigdéan,rdés
tion, and par églement du gouvernement;

— prevents or further mitigates harmful effects on the — ellgipnt ou aghue davantage les atteintefa’
health of humans or of other living species or damage to e sle®ires humains ou des autresezgs vivantes,
the environment or to property. ainsi que les dommagd&svironnement ou aux biens.

This revised language indicates more explicity = Ce nouveaudibetique de fegn encore plus
that thePesticides Act is meant to co-exist with  explicite quellai sur les pesticides visea coexis-
stricter municipal by-laws of the type at issue in  ter avec dglements municipaux plueres
this case. Indeed, the new s. 102, by including the  du genre de celui qui est en causean Essp’
word “health”, echoes the enabling legislation that  fait, I'inclusion du mot e sauidns le nouvel
underpins By-law-270, namely s. 410(0QT.A.  art. 102 reféte la disposition habilitant leegle-
Once a Pesticide Management Code is enacted, ment 270, soit le parL42&(1pes I'adoption
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municipalities will be able to draw on s. 102 in  du Code de gestion des pesticides, les municipa-
order to continue their independent regulation of eslipourront se fonder sur I'art. 102 pour conti-
pesticides. As Duplessis ancetd; supra, explain  nuer deeglementer les pesticides deda, ind-

at p. 111: TRANSLATION] “the Quebec legislature  pendante. Comme Duplessis etti, Hp. cit.,

has again recognized that municipalities have a  I'expligadatp. 111 : « ledgislateur gabécois

role to play in pesticide control while at the same  recanme fois de plus que les municipa$itont

time indicating that it intends to make the munici-  wterd jouer en magre de contie des pesti-

pal power subordinate to its own regulatory activ-  cides tout en voulant subordonner le pouvoir muni-
ity”. cipal & son activit’ églementaire ».

VI. Disposition VI. Dispositif

| have found that By-law 270 was validly Jai conclu que leeglement 270 &t valable-
enacted under s. 410(0)T.A. Moreover, the by-  ment ad@ptén vertu du par. 410(1).C.V. De
law does not render dual compliance with its dic-  pluseflement ne rend pas impossible la con-
tates and either federal or provincial legislation  foergitSes prescriptions ainsi quia Egislation
impossible. For these reasons, | would dismiss theedérélle eta’ la Egislation provinciale. Pour ces

appeal with costs. motifs, je rejetterais le pourvoi avepeds.

The reasons of lacobucci, Major and LeBel JJ. Version ciige, des motifs des juges
were delivered by lacobucci, Major et LeBel rendus par

LEBEL J — LE JUGE LEBEL —
Introduction Introduction

| agree with Justice L'Heureux-Dabthat the Je conviens avec le juge L'Heureux-Buipie le
impugned by-law on pesticide use adopted by theeglement sur l'utilisation des pesticides corgest”
respondent, the Town of Hudson, is valid. It does  geitaadopt” par l'intimée la ville de Hudson
not conflict with relevant federal and provincial est valide. Il n'entre pas en conflit avegisiat’
legislation on the use and control of pesticides and  tixiéréle et la dgislation provinciale perti-
is a valid exercise of municipal regulatory power  nentes sur 'utilisation et leotmd&S pesticides,
under s. 410(1) of theCities and Towns Act, et il constitue un exercice valide du pouvoir de
R.S.Q., c. C-19 C.T.A"). reglementation que comfé aux municipakts le
par. 410(1) de l&oi sur lescités et villes, L.R.Q.,
ch. C-19 («.C.V. »).

| view this case as an administrative and local Je considre la pesente affaire comme une
government law issue. Although | agree with  question de droit administratif et de droit munici-
L'Heureux-Duk& J. on the disposition of the  pal. Je suis d'accord avec le juge L'Heureex-Dub’
appeal, | wish to add some comments on some of  cudiigsue du pourvoi, mais jeedire ajouter
the problems raised by the appellants. First, | will  quelques observations au sujet de certains pro-
discuss the alleged operational conflict with the enids souless par les appelantes. J'aborde en
regulatory and legislative systems put in place by  premier lieuelsup€ conflit d’application avec
other levels of government. | will then turn to the  legimes eglementaire eelislatif mis en place
difficulties created by the use of broad provisions par les autres ordres de gouvernement. Je traite
like s. 410 and the application of the general prin-  ensuite des diéficglie aént I'application de
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ciples of administrative law governing delegated  dispositions larges comme l'art. 410 et celle des
legislation. principes g@¥raux de droit administratiegissant
la législation @légEe.

The Operational Conflict Le conflit d'application

As its first line of attack against By-law 270 of Comme premier moyen de contestation dds
the Town of Hudson, the appellants raise the issueeglement 270 de la ville de Hudson, les appe-
of an operational conflict with the federBlest lantes sowvent la question du conflit d’applica-
Control Products Act, R.S.C. 1985, c. P-9, and the  tion aved.¢& sur les produits antiparasitaires,

Pest Control Products Regulations, C.R.C. 1978, L.R.C. 1985, ch. P-9, etRéglement sur les pro-
c. 1253. The appellants also assert that the by-laduits antiparasitaires, C.R.C. 1978, ch. 1253,
conflicts with the QuebeResticides Act, R.S.Q., c. adopts au niveauef¥ral. Les appelantes affir-
P-9.3. As L'Heureux-Dub’J. points out, the appli-  meagadlement que leeglement vaa I'encontre
cable test to determine whether an operational con-  depilasur les pesticides du Quebec, L.R.Q.,
flict arises is set out iMultiple Access Ltd. v.  ch. P-9.3. Comme le souligne le juge L'Heureux-
McCutcheon, [1982] 2 S.C.R. 161, at pp. 187 and  Bulg criere servant dEterminer s'il existe un
189. There must be an actual conflict, in the sense  conflit d’applicationetaéli “dans Multiple
that compliance with one set of rules would requireAccess Ltd. ¢c. McCutcheon, [1982] 2 R.C.S. 161,
a breach of the other. This principle was recently  p. 187 et 189. Il faut qu'il y ait un ceniktole,
reexamined and restated by Binnie JMn& D  en ce sens que l'observation d’un ensemble de
Farm Ltd. v. Manitoba Agricultural Credit Corp.,  régles entraie I'inobservation de l'autre. Le juge
[1999] 2 S.C.R. 961, at paras. 39-42. The basic test  Binniecamrhent géxamie” et Eaffirmé ce
remains the impossibility of dual compliance.  principe ddn& D. FarmLtd. c. Société du cré-
From this perspective, the alleged conflict withdit agricole du Manitoba, [1999] 2 R.C.S. 961,
federal legislation simply does not exist. The fed-  par. 39-42. Lererfondamental demeure I'im-
eral Act and its regulations merely authorize the  posshilé’se conformer aux deux textes. Dans
importation, manufacturing, sale and distribution  cette optique elup® conflit avec ladgislation
of the products in Canada. They do not purport toedéifale n’existe tout simplement pas. La ledd-
state where, when and how pesticides could or rale et sgtement d'application ne font
should be used. They do not grant a blanket qu'autoriser I'importation, la fabrication, la vente
authority to pesticides’ manufacturers or distribu- et la distribution des produits au Canada. lls ne
tors to spread them on every spot of greenery visentapaescrire b, quand et comment les
within Canada. This matter is left to other legisla-  pesticides peuvent ou detventtili€s. lIs ne
tive and regulatory schemes. Nor does a conflict emnit pas aux fabricants et aux distributeurs de
exist with the provinciaPesticides Act, and | agree  pesticides l'autorisatioangfale de les appliquer
with L'Heureux-Dul& J.’s analysis on this particu-  partout by a un bout de verdure au Canada.
lar point. The operational conflict argument thus  Cette questiena@ autresagimes €gislatifs et
fails. réglementaires. Il n'y a pas non plus conflit avec la
Loi sur les pesticides de la province, et je souscris
a l'analyse du juge L'Heureux-DebSur ce point
particulier. L'argument reposant sur le conflit
d’application n’est donc pas foed”

The Administrative Law Issues Les questions de droit administratif

The most serious problems raised by the appeal Les probémes les plus graves mentiesndans 47
involve pure administrative law issues. The appel-  le pourvoi portent sur des questions de droit admi-
lants’ arguments raise some basic issues of admin-  nistratif pur. Dans leurs arguments, les appelantes
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istrative law as applied in the field of municipal  sdnht des questions de droit administratif fon-
governance. damentales appbgs au domaine de la gestion
des affaires municipales.

The appellants assert that no provision of the Les appelantes affirment qu’aucune disposition
C.T.A. authorizes By-law 270. If such legislative  dell&€.V. n'autorise le eglement 270. Mme si
authority exists, the by-law is nevertheless void une telle autorisagisldfive existe, leegle-
because of its discriminatory and prohibitory = ment est nul en raison de sorEadhstrimina-
nature. A solution is to be found in the principles  toire et prohibitif. Une solution se trouve dans les
governing the interpretation and application of the  principggssant I'interpetation et I'application
laws governing cities and towns like the respon-  des lois visant &sdtitles villes comme ['inti-
dent in the Province of Quebec. Interesting as they ee aui Qabec. Si intfessants soient-ils, les ren-
may be, references to international sources have  vois aux sources internationales revesqurgu’
little relevance. They confirm the general impor-  tinents. lls confirment I'importance que é&ésoci”
tance placed in modern society and shared by most  moderne aceoédaleghenta’l'environnement
citizens of this country on the environment and the a kit récessit’de le pratger, position que parta-
need to protect it. Nevertheless, no matter how  gent la plupart des citoyens de ce pays. Cependant,
laudable the purpose of the by-law may be, and aussi louable que soit I'objeigldment et
although it may express the will of the members of emma’si celui-ci exprime la volomtdes membres
the community to protect their local environment,  de la colleetidi€” pro¢ger son environnement
the means to do it must be found somewhere in the  local, les moyens pour ce faireeticeds e
law. The issues in this case remain strictly, first, la loi. En gesples questions sestimenta’
whether theC.T.A. authorizes municipalities to  savoir, pr@mément, si laL.C.V. autorise les
regulate the use of pesticides within their territorial ~ municigstit réglementer l'utilisation des pesti-
limits and, second, whether the particular regula-  cides sur leur territoire etememxént, si le
tion conforms with the general principles applica- eglement en cause respecte les princigesrglx
ble to delegated legislation. applicabkeda’Bgislation @légige.

A tradition of strong local government has La tradition d8tablir des administrations
become an important part of the Canadian demo-  publiques locales fortes est devenue une partie
cratic experience. This level of government usually  importante de efeqre émocratigue cana-
appears more attuned to the immediate needs and  dienne. Cet ordre d’administration publique para”
concerns of the citizens. Nevertheless, in the Canaerérglement mieux adaptaux besoins et @oc-
dian legal order, as stated on a number of occa- cupationsdiat® des citoyens. Toutefois, dans
sions, municipalities remain creatures of provincial  I'ordre juridique canadien, comme onal’plahit
legislatures (sed’ublic School Boards Assn. of  sieurs reprises, les municipakt’demeurent des
Alberta v. Alberta (Attorney General), [2000] ceatures du dgislateur provincial (voirPublic
2 S.C.R. 409, 2000 SCC 45, at paras. 33-34%chool Boards Assn. of Alberta c. Alberta (Procu-

Ontario English Catholic Teachers Assn. v.  reur général), [2000] 2 R.C.S. 409, 2000 CSC 45,
Ontario (Attorney General), [2001] 1 S.C.R. 470, par. 33-39Ontario English Catholic Teachers

2001 SCC 15, at paras. 29 and 58-59). MunicipaliAssn. c¢. Ontario (Procureur général), [2001]

ties exercise such powers as are granted to them by 1 R.C.S. 470, 2001 CSC 15, par. 29 et 58-59). Les
legislatures. This principle is illustrated by numer-  municipaligxercent les pouvoirs que leur enf’

ous decisions of our Court (see, for example, rentdgislBtures. Nombre deedisions de notre
Montréal (City of) v. Arcade Amusements Inc.,  Cour illustrent ce principe (voir, par exemple,

[1985] 1 S.C.R. 36&R. v. Sharma, [1993] 1 S.C.R. Montréal (Ville de) c. Arcade Amusements Inc.,

650). They are not endowed with residuary general  [1985] 1 R.C.SR36&harma, [1993] 1 R.C.S.

powers, which would allow them to exercise dor-  650). Elles needes$ aucun pouvoiesiduaire
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mant provincial powers (see |. M. Rogef)e  général qui leur permettrait d'exercer des pouvoirs
Law of Canadian Municipal Corporations (2nd ed.  provinciaux non attriba’(voir I. M. RogersThe
(loose-leaf)), Cum. Supp. to vol. 1, at pp. 358 and.aw of Canadian Municipal Corporations (2¢ &d.

364; J. Htu, Y. Duplessis and D. Pakenhddnpit  (feuilles mobiles)), suppl. cum. du vol. 1, p. 358 et
Municipal: Principes généraux et contentieux  364; J. Htu, Y. Duplessis et D. Pakenhabroit

(1998), at p. 651). If a local government bodyMunicipal: Principes généraux et contentieux
exercises a power, a grant of authority must be  (1998), p. 651). Une administration publique
found somewhere in the provincial laws. Although  locale ne peut exercer un pouvoir que s'il est con-
such a grant of power must be construed reasonaeré péir une loi provinciale. Certes, ce pouvoir doit

bly and generously Nanaimo (City) v. Rascal  étre interpett de fa&on raisonnable et ldrale
Trucking Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13), Nafiaimo (Ville) c. Rascal Trucking Ltd., [2000]

it cannot receive such an interpretation unless it 1 R.C.S. 342, 2000 CSC 13), mais il ne peut rece-
already exists. Interpretation may not supplement  voir cette istatjum que s'il existe. L'intergf’

the absence of power. tation ne peut pas seppll'absence de pouvoir.

The appellants argue that no power to regulate Les appelantes gténdent qu'aucun pouvoir de 50
the use of pesticides was delegated to municipali-eglernentation de I'utilisation des pesticides n'a
ties in Quebec, either under a specific grant obtt dElége aux municipal@s du Qebec, que ce
power or under the more general provisions of  soit par un pouvoir particulier ou en vertu des dis-
s. 410(1)C.T.A. The respondent concedes that the  positions pkrgrgles du par. 410(1L.C.V.
only provision under which its by-law can be L'ints®’admet que la seule disposition qui per-
upheld is the general clause of s. 410(1). It no  mette de confirmeydhE de soneglement est
longer asserts that it could be supported under la clagis&ralg du par. 410(1). Elle n’affirme
S. 412(32) concerning toxic materials. plus que segiement pourrait s’appuyer sur le

par. 412(32), qui porte sur les n&8s toxiques.

As the appellants interpret a general clause like Si I'on acceptait I'interpetation par les appe- 51
S. 410C.T.A,, it would amount to an empty shell.  lantes d'une clauseérgle comme lart. 410
Any exercise of municipal regulatory authority L.C.V., cette disposition equivaudrait a° une
would require a specific and express grant of  coquille vide. L'exercice de tout pouveilele r’
power. The history of th€.T.A. confirms that the = mentation municipaagssiterait un pouvoir parti-
Quebec legislature has generally favoured a draft-  culier et explicite. L’historiqueLd&.Va con-
ing technique of delegating regulatory or adminis-  firme que egislature du Qebec priviEgie
trative powers to municipalities through a myriad engralement la technique dedaction consistant
of specific provisions, which are amended fre-a cléguer des pouvoirs deeglementation ou
guently. The reader is then faced with layers of = administratifs aux muniefpapgr d'innom-
complex and sometimes inconsistent legislation. brables dispositions paréisutjui sont modi-

fiees fEquemment. Le lecteur se retrouve donc
avec une afie de dispositionsegislatives com-
plexes et parfois inc@héntes.

In the case of a specific grant of power, its limits Dans le cas d’un pouvoir particulier, la disposi2
must be found in the provision itself. Non-included  tion elleame"doit en pciser les limites. L'appli-
powers may not be supplemented through the use  cation des clan&edeg relatives aux pouvoirs
of the general residuary clauses often found in  non aisibqle comportent souvent les lois
municipal laws R. v. Greenbaum, [1993] 1 S.C.R.  municipales ne peut pas segpfux pouvoirs non
674). vVigs R. c. Greenbaum, [1993] 1 R.C.S. 674).
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The case at bar raises a different issue: absent aLa question qui se pose en l'esp est dif-
specific grant of power, does a general welfare  rente: en I'absence d'un pouvoir particulier, une
provision like s. 410(1) authorize By-law 270? A disposition de biea-"gnéral comme le
provision like s. 410(1) must be given some mean-  par. 410(1) autorise-t-@{gdment 2707 |l faut
ing. It reflects the reality that the legislature and its  donner un sensne disposition comme le
drafters cannot foresee every particular situation. It  par. 410(1). Celui-ci correspamnghlitt que la
appears to be sound legislative and administrativeegislature et seedacteurs ne peuvent pag\mwir
policy, under such provisions, to grant local gov-  tous les cas particuliers. itl gpamna”logique, sur
ernments a residual authority to deal with the les plagislktif et administratif, de recouarde
unforeseen or changing circumstances, and to telles dispositions poerecoafix administra-
address emerging or changing issues concerning tions publiques locales le Esidoainé d'in-
the welfare of the local community living within  tervenir en cas d'iempret de changements ainsi
their territory. Nevertheless, such a provision can-  que de traiter des questions nouveledueu ~
not be construed as an open and unlimited grant of  tives relativement aetrbiathe”la collectivi”
provincial powers. It is not enough that a particular  locale vivant sur leur territoire. On ne peut toute-
issue has become a pressing concern in the opinion  fois pas etgerprie telle disposition comme
of a local community. This concern must relate to  eaarft de fagn absolue des pouvoirs provin-
problems that engage the community as a local ciaux. Il ne suffit pas qu’une question g@articuli’
entity, not a member of the broader polity. It must  soit devenue wmqrpation urgente selon la
be closely related to the immediate interests of the  collextloitale. Cette pdccupation doit avoir
community within the territorial limits defined by  traih des proldmes touchant la collectieit”
the legislature in a matter where local governments  comme émtile et non pas comme membre de
may usefully intervene. Ihell Canada Products  la socété au sens large. Elle datré €troitement
Ltd. v. Vancouver (City), [1994] 1 S.C.R. 231, the €l aux inttéts imn€diats de la collectit se
Court emphasized the local ambit of such power. It  trouvant dans les limites territogfiféesdpar
does not allow local governments and communi- elgidiature pour ce qui concerne toute question
ties to exercise powers in questions that lie outside  pour laquelle lintervention des administrations
the traditional area of municipal interests, even if  publiques locales peat&erritile. DansPro-
municipal powers should be interpreted broadlyduits Shell Canada Ltée c. Vancouver (Ville),
and generously (see F. Hoetunicipalities and  [1994] 1 R.C.S. 231, notre Cour a souliga’por-
Canadian Law: Defining the Authority of Local  tée locale d'un tel pouvoir. Elle ne permet pas aux
Governments (1996), at pp. 17-24). administrations publiques locales et aux collecti-

vites locales d'exercer des pouvoirs pour des ques-
tions ne relevant pas du domaine traditionnel des
intéréts municipaux, e si les pouvoirs munici-
paux doivenefre interpetés de fagpn large et lib-

rale (voir F. HoehnMunicipalities and Canadian

Law: Defining the Authority of Local Governments
(1996), p. 17-24).

In the present case, the subject matter of the by- En I'espece, I'objet dueglement relve des acti-
law lies within the ambit of normal local govern- edt” normales des administrations publiques
ment activities. It concerns the use and protection locales. Il s’agit de I'utilisation et de la protection
of the local environment within the community.  de I'environnement local de la collectika’
The regulation targets problems of use of land andeglementation vise les prashes Igs a I'utilisa-

property, and addresses neighbourhood concerns tion des terres et des biens, et elle porte sur des

that have always been within the realm of local egecupations de quartier qui ont toujours relev’
government activity. Thus, the by-law was prop- du domaine d'astiviles administrations
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erly authorized by s. 410(1). | must then turn  publiques locales. Paequmrd, le eglement

briefly to the second part of the administrative lawetait autorie” en bonne et due forme par le

argument raised by the appellants, that the particu-  par. 410(1). Je dois donc aberaendnt la

lar exercise of the existing municipal power dewmé partie de 'argument de droit administra-

breached principles of delegated legislation against  tif seybew’les appelantes, selon lequel I'exer-

prohibitory and discriminatory regulations. cice particulier du pouvoir municipal existant a
contrevenu aux principes degislation @léglge
interdisant la prise deeglements prohibitifs et dis-
criminatoires.

Two basic and longstanding principles of dele- Selon deux principes fondamentawtablis °°

gated legislation state that a by-law may not be  depuis longtemps esramddi ¢gislation @lé-

prohibitory and may not discriminate unless the eguldn eglement ne peut patré prohibitif et

enabling legislation so authorizes. (See P. Garant, discriminaoimmins que la loi habilitante ne

Droit administratif (4th ed. 1996), vol. 1, at [l'autorise. (Voir P. Gardntpit administratif (4¢

pp. 407 et seq.; R. Dussault and L. Borgeat, ed. 1996), vol. 1, p. 407 et suiv.; R. Dussault et

Administrative Law: A Treatise (2nd ed. 1985), L. BorgeaTfraité de droit administratif (2¢ éd.

vol. 1, at pp. 435et seqg.; Hétu, Duplessis and  1984), t. |, p. 557 et suivets'Duplessis et

Pakenhamsupra, at pp. 677-82 and 691-96.) The Pakenham, cit., p. 677-682 et 691-696.) La

drafting technique used in the present case creates  technigedamtiann emplogé en I'espCe cee

an apparent problem. On its face, the by-law un probl apparent. Leeglementetablit de

involves a general prohibition and then authorizes  prime abord une prohil@tiéralg” pour ensuite

some specific uses. This obstacle may be over-  permettre certaines utilisations grasicllin-

come through global interpretation of the by-law. tetation globale dueglement permet de con-

When it is read as a whole, its overall effect is to  tourner cet obstacle. Lu dans son ensemble, le

prohibit purely aesthetic use of pesticides while eglement a comme effet d'interdire I'utilisation

allowing other uses, mainly for business or agri- des pesticides pour des raisons pureneent esth’

cultural purposes. It does not appear as a purely  tiques tout en permettant d’autres utilisations, sur-

prohibitory legal instrument. As such, it conforms  tout pour des agicibmmerciales et agricoles. Il

with this first basic principle of municipal law. ne pargas constituer un texte juridique pure-

There remains the problem of the discriminatory = ment prohilditite titre, il respecte ce premier

aspect of the by-law. Although the by-law discrim-  principe fondamental du droit municipal. Il reste le

inates, | agree with L'Heureux-DebJ. that this  probime de 'aspect discriminatoire degiément.

kind of regulation implies a necessary component  Bien queglement soit discriminatoire, je con-

of discrimination. There can be no regulation on  viens avec le juge L'Heureux-@uéce genre

such a topic without some form of discrimination  deglementation comporteenéssairement une

in the sense that the by-law must determine where, = composante de discrimination. Il ne peut y avoir

when and how a particular product may be used.  auceglementation sur un tel sujet sans une

The regulation needed to identify the various dis-  certaine forme de discrimination, en ce sens que le

tinctions between different situations. Otherwise, eglement doitefablir ai, quand et comment un

no regulation would have been possible. An  produit particulier gteaitutili€. La Eglementa-

implied authority to discriminate was then tion dewdblir les diverses distinctions entre les

unavoidably part of the delegated regulatory etdfites situations. Autrement, aucuregle-

power. mentation n'auraiett possible. Le pouvoir de
réglementation elégué comportait donc evita-
blement le pouvoir implicite de faire de la discri-
mination.
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For these reasons, the appeal is dismissed, with Pour ces motifs, le pourvoi est rejetivec
costs to the respondent the Town of Hudson. epeths en faveur de l'intie” la ville de Hudson.

Appeal dismissed with costs.
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Croplife Canada v. Gty of Toronto*

[ ndexed as: Croplife Canada v. Toronto (City)]

75 OR (3d) 357
[ 2005] O J. No. 1896
Docket: C41220

Court of Appeal for Ontario,
Goudge, Fel dman and Lang JJ. A
May 13, 2005

* Application for |leave to appeal to the Suprene Court of Canada
was di sm ssed wth costs Novenber 17, 2005 (Bastarache, LeBel
and Deschanps).

Muni ci pal law -- By-laws -- Validity -- Section 130 of
Muni ci pal Act to be given broad and purposive interpretation --
Cty having authority under general welfare power in s. 130 of
Muni ci pal Act to enact by-law limting application of

pesticides within Cty -- By-law not invalid because of

exi stence of federal and provincial |egislation dealing with
sane subject matter -- Muinicipal Act, 2001, S.O 2001, c. 25,
s. 130.

The respondent enacted a by-Ilaw which regul ated the use of
pesticides wwthin the city under s. 130 of the Minicipal Act,
2001. Section 130, which is in Part 11l of the Act, entitled
"Specific Minicipal Powers", provides that "A nunicipality may
regul ate matters not specifically provided for by this Act or
any other Act for purposes related to the health, safety and
wel | -being of the inhabitants of the nunicipality."” The
appel l ant, a trade association that included pesticide
producers, challenged the authority of the respondent to enact
the by-law. The notion judge upheld the by-law. The appel | ant
appeal ed.

2005 CanLll 15709 (ON CA)



Hel d, the appeal should be dism ssed.

The Act gives municipalities two kinds of powers. Part |1 of
the Act gives nunicipalities the power of a natural person (s.
8) and, as well, ten broad "spheres of jurisdiction" (s. 11)

Wi t hi n whi ch nunici pal councils have w de discretion to enact
by-laws. Part [1l of the Act gives nmunicipalities specifically
defined by-law maki ng powers. Section 9(1) of the Act provides
that "Sections 8 and 11 are to be interpreted broadly so as to
confer broad authority on nunicipalities, (a) to enable themto
govern their affairs as they consider appropriate; and (b) to

[ page358] enhance their ability to respond to mnunici pal

i ssues”. The notion judge did not err in applying the broad and
pur posi ve approach to the interpretation of s. 130, despite the
fact that that section is not one of the spheres of
jurisdiction in Part Il of the Act, but is a specific power
under Part I1l1. Historically, the courts interpreted the powers
of municipalities to enact by-laws restrictively, applying
Dillon's Rule, whic h stated that "a nmunicipality nmay exercise
only those powers expressly conferred by statute, those powers
necessarily or fairly inplied by the expressed power in the
statute, and those powers essential to, and not nerely
convenient for, the effectuation of the purposes of the
corporation”. However, in the 1990s, the Suprene Court of
Canada began to nove away fromDillon's Rule, favouring

i nstead a broad and purposive approach that allowed for a nore
generous interpretation of municipal powers, with a view

t owar ds show ng deference to, and respect for, the decisions of
locally elected officials. Although s. 9(1) of the Act is
contained in Part Il and expressly requires a broad
interpretation of the s. 11 spheres of jurisdiction, it inposes
the sane requirenent for the interpretation of s. 8, the

nat ural person power, which is found in Part |1, but applies to
the entire Act. Also, s. 9(1) contains no |anguage that
suggests that the broad approach is to be limted to the
interpretation of the spheres of jurisdic tion and is not to be
applied when interpreting other parts or sections of the Act.
In Iight of the devel opment of the jurisprudence in this area
over the last 12 years and the clear adoption by the Suprene
Court of a generous approach that accords deference to
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muni ci pal governnents, it would take clear |egislative | anguage
to return to Dillon's Rule when interpreting those parts of

the new Act not contained in Part Il. Furthernore, it would be
a retrograde step to apply the forner, restrictive approach to
interpret the bal ance of the Minicipal Act, 2001 outside Part
1, when the goal of nodernizing the Act, as stated by the

M nister of Municipal Affairs at the tinme, was to give

muni ci palities in Ontario "the tools they need to tackle the
chal | enges of governing in the 21st century".

The phrase "matters not specifically provided for in this Act
or any other Act" in s. 130 nerely restates, and nodestly
extends, the "rule against circunvention", that is, the rule
prohibiting a nmunicipality from maki ng by-laws using the
general welfare power to circunvent restrictions on its ability
to enact by-laws regarding a particular subject matter found
el sewhere in the Act. Under s. 130, a matter can be regul ated
by by-law so long as there is no other specifically related by-
| aw maki ng power el sewhere in the Act or in any other act.

The by-lawis ainmed primarily at the matters of health, safety
and wel |l -being of the Gty of Toronto's inhabitants. Its
muni ci pal purpose therefore falls squarely within the authority
granted by s. 130 of the Act. There is no specific municipal
power to regul ate pesticide use contained in the Act or in any
other Ontario statute. Therefore, the limting words of s. 130
do not preclude enactnent of the pesticide by-Iaw

The by-law is not in conflict with federal or provincial

| egi sl ation. The requirenment of the general welfare provision
ins. 102 of the former Act that by-laws not be "contrary to

| aw' has been renoved froms. 130 and is now set out in s. 14
of the Act, which provides that "A by-lawis without effect to
the extent of any conflict with, (a) a provincial or federal
Act or a regul ation made under such an Act; or (b) an
instrunment of a |legislative nature, including an order, licence
or approval, nade or issued under a provincial or federal Act
or regulation". Section 14 applies to by-laws nade under Part
11, including s. 130. The appell ant argued that because the
"inmpossibility of dual conpliance"” conflicts rule is
articulated in s. 14, the words "matters not specifically
provided for by this Act or any other Act" in s. 130 cannot be
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a reference to the sane conflicts rule, but nust have anot her

[ page359] neaning, and that the effect of the | anguage of s.
130 is that a municipality only has the power to enact a by-
|aw for health, safety or well-being where the subject

matter of the by-law in pith and substance is not specifically
provided for in any other Act. The appellant argued that the
Pest Control Products Act, R S.C. 1985, c. P-9 ("PCPA") and the
Pesticides Act, RS. O 1990, c. P.11 together forned a
conprehensive regine for the regul ati on of pesticides.
Therefore, the subject matter is provided for in other

| egi sl ation, causing the by-law to be ultra vires. That
argunent coul d not be accepted. As stated above, there is no
basis to read the phrase "matters not specifically provided for
by this Act or any other Act" as anything nore than a
restatenent and extension of the rule against circunvention
referring to other specific municipal by-law maki ng powers.

Mor eover, the appellant's approach woul d reintroduce the
approach to paranountcy, |long since rejected in Canada, that

| egi sl ation by one | evel of governnent occupies the field and
precl udes conplenentary |l egislation by other |evels. The
validity of tri-level regulation has been unanbi guously
endorsed by the Suprene Court of Canada as the accepted nodel
in our federal system It was not inpossible to conply with the
pesticide by-law at the sanme tine as the federal PCPA or the
Ontario Pesticides Act, and the by-law did not frustrate the
pur pose of those Acts. Therefore, the by-law was not rendered

i noperative by the conflicts test in s. 14 of the Act.

114957 Canada Lte (Spraytech, Socit d' arossage) V.

Hudson (Town), [2001] 2 S.C R 241, [2001] S.C.J. No. 42, 200
D.L.R (4th) 419, 171 NR 201, 19 MP.L.R (3d) 1, 2001 sCC
40; Rot hmans, Benson & Hedges Inc. v. Saskatchewan, [2005] 1
S.CR 188, [2005] S.C.J. No. 1, 257 Sask. R 171, 250 D.L.R
(4th) 411, 331 NR 116, 342 WA C. 171, 2005 sCC 13, apld

United Taxi Drivers Fellowship of Southern Al berta v. Calgary
(Gty), [2004] 1 S.CR 485, [2004] S.CJ. No. 19, 346 AR
4, 236 D.L.R (4th) 385, 318 NNR 170, 320 WA.C. 4, [2004] 7
WWR 603, 46 MP.L.R (3d) 1, 2004 SCC 19, 50 MV.R (4th) 1
26 Alta. L.R (4th) 1, 18 RP.R (4th) 1, consd
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O her cases referred to

Associ ated Provincial Picture Houses, Ltd. v. Wednesbury
Corp., [1948] 1 KB 223, [1947] 2 All E R 680, [1948] L.J.R
190, 1947 WL. 10584, 45 L.GR 635, 63 T.L.R 623 (C. A);

Ham lton (Cty) v. Hamlton Distillery Co. (1907), 38 S.C. R
239; Howard v. Toronto (GCity) (1928), 61 OL.R 563, [1928] 1
D.L.R 952 (C A ); Kuchma v. Tache (Rural Municipality), [1945]
S.CR 234, [1945] 2 D.L.R 13; Mrrison v. Kingston (Gty),
[1938] OR 21, 69 C.C.C. 251 (C A ); Miltiple Access Ltd.

v. McCutcheon, [1982] 2 SSC R 161, 138 D.L.R (3d) 1, 44 N R

181, 18 B.L.R 138; Nanaino (G ty) v. Rascal Trucking Ltd.,
[2000] 1 SSC R 342, [2000] S.C.J. No. 14, 76 B.C.L.R (3d)
201, 183 D.L.R (4th) 1, 251 NR 42, [2000] 6 WWR 403, 9
MP.L.R (3d) 1; O Gady v. Sparling, [1960] S.C. R 804, 25
D.L.R (2d) 145, 33 WWR 360, 128 CC.C. 1, 33 CR 293; R
v. Geenbaum [1993] 1 S.C R 674, [1993] S.C J. No. 24, 100
D.L.R (4th) 183, 149 NR 114, 79 C C. C. (3d) 158, 19 C R
(4th) 347, 14 MP.L.R (2d) 1 (sub nom R v. Sharma); R V.
Kingston (City) (2004), 70 OR (3d) 577, [2004] O.J. No. 1940,
187 O A C. 143, 240 D.L.R (4th) 734, 185 C. C.C. (3d) 446, 7

CEL. R (3d) 198 (C A ); Shell Canada Products Ltd. v. Vancouver

(Gty), [1994] 1 S.C R 231, [1994] S.CJ. No. 15, 88 B.C.L.R
(2d) 145, 110 D.L.R (4th) 1, 163 NNR 81, [1994] 3 WWR 609,
20 MP.L.R (2d) 1; Toronto (Cty) v. Goldlist Properties Inc.

(2003), 67 O R (3d) 441, [2003] OJ. No. 3931, 232 D.L.R (4th)

298, 44 MP.L.R (3d) 1 (CA); Verdun (Cty) v. Sun Ol Co.,
[1952] 1 SS.C R 222, [1952] 1 D.L.R 529; Wstern Canada
Wl derness Committee v. British Colunbia (Mnistry of Forests,

South Island Forest District), [2003] B.C J. No. 1581, 2003 BCCA

403, 15 B.C. L.R (4th) 229 (C A ) [page360]

Statutes referred to

Cties and Tomns Act, RS. Q, c. CG19, s. 410 [as am]]

Fire Protection and Prevention Act, 1997, S. O 1997, c¢. 4, s.
7.1 [as am]

Fluoridation Act, RS . O 1990, c. F. 22, s. 2.1 [as am]

2005 CanLll 15709 (ON CA)



M1k Act,

Muni ci pal

Muni ci pal
130

Muni ci pal

Pest Contr ol

Pest Contr ol

RS O 1990, c. M12, s.

Act ,

Act ,

Gover nnent Act,

Pesti ci des Act,

Pesti ci des Act,

Tobacco Act, S.

Tobacco Control

Pr oducts Act,

20 [as am]

RS O 1990, c¢c. M45, s. 102 [as am]

2001, S. O 2001, c.

Products Act, R S.C.

R S. O 1990, c. P.

RS Q, c. P-9.3

C. 1997, c. 13, ss.

Act, S.S. 2001, c.

Authorities referred to

Bergen M nisterial Declaration on
t he ECE Regi on, UN Doc. A CONF151/PC/ 10, (1990) 1 Y.B. Int'l

Env. L.,

429,

4312

Di Il on on Minicipal Corporations,

Hogg, P. W, Constitutional Law of

(Scar bor ough, Ont.:

Makuch, S.

25, ss. 8, 9, 11, 14, 15,

S A 1994, c. M26.1

1985, c. P-9

S.C. 2002, c. 28 [not in force]

11

19, 30

T-14.1, s. 6

Sust ai nabl e Devel opnent in

4t h ed.

Canada, 4th ed., |oosel eaf

Thonmson- Carswel |, 1997)

M, N Craik and S. B. Leisk, Canadian Muinicipal and
Pl anni ng Law, 2nd ed. (Toronto: Thonson-Carswell, 2004)

M nistry of Minicipal Affairs and

Muni ci pal

Act :

Draft Legislation,

(Consul tation Docunent) (Ontario:

Housi ng, A Proposed New
I ncl udi ng Expl anatory Notes
Queen's Printer, 1998)

Ontario, Legislative Assenbly, Oficial Report of Debates
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(Hansard), 53 (18 October 2001)

Sullivan, R, Sullivan and Driedger on the Construction of
Statutes, 4th ed. (Markham Ont.: Butterworths Canada Ltd.,
2002)

APPEAL fromthe judgnent of Sonmers J. of the Superior Court
of Justice, reported at (2003), 68 O R (3d) 520, [2003] OJ.
No. 4828 (S.C. J.), upholding the validity of a by-Iaw

J. Scott Miidnent, Jennifer Dent and Lisa Parlianment, for
appel | ant .

G aham Renpe, Susan L. Ungar and Mark Siboni, for respondent.

Justin Duncan and Robert V. Wight, for intervenors Wrld
Wl dlife Fund and Federation of Canadi an Municipalities.

Paul Ml doon and Marl ene Cashin, for intervenors Toronto

Envi ronmental Alliance, Canadi an Associ ation for Physicians for
the Environnent, Sierra Cub of Canada, Canadi an Environnent al
Law Associ ati on, Environnental Defence and Ontario Col | ege of
Fam |y Physi ci ans.

The judgnent of the court was delivered by

[1] FELDVMAN J. A . :-- The issue in this case is whether the
Cty of Toronto had the authority under s. 130 of the new
[ page361] Munici pal Act, 2001, S. O 2001, c. 25 (the
"Muni ci pal Act, 2001" or the "new Act") to enact By-Law No.
456- 2003, which Iimts the application of pesticides wthin the
Cty.

[2] Inits decision in 114957 Canada Lte (Spraytech, Socit
d'arrosage) v. Hudson (Town), [2001] 2 S.C R 241, [2001]
S.C.J. No. 42 ("Spraytech"), the Suprene Court of Canada held
that the Town of Hudson in Quebec had the authority under a
section of its Cities and Towns Act, RS. Q, c. G119, simlar
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to s. 102 of the former Miunicipal Act, RS O 1990, c. M45
(the "old Municipal Act" or the "old Act") to enact a by-I|aw
regul ating the use of pesticides in the town. Section 102 of
the old Municipal Act was the predecessor of s. 130 of the
Muni ci pal Act, 2001.

[ 3] The appel l ant says the Spraytech decision does not apply
to s. 130 of the Minicipal Act, 2001. Bearing in mnd that the
Muni ci pal Act, 2001 was enacted after the Spraytech decision,
s. 130 nust be interpreted narrowWy and restrictively because
of, (a) its placenent within the structure of the new Act and
(b) the addition of new | anguage into the section that nakes
it distinguishable froms. 102 of the old Minicipal Act.

[4] The notion judge rejected the appellant's argunments and
uphel d the by-law. For the reasons that follow, | agree with
t he concl usion of the notion judge and woul d dism ss the
appeal .

Backgr ound

[5] The appellant, a trade association that includes
pesticide producers, challenges the authority of the Gty of
Toronto to enact By-Law No. 456-2003, which regul ates the use
of pesticides within the city. The city enacted the by-Iaw
under s. 130 of the Minicipal Act, 2001 on May 23, 2003. The
by-law is set out inits entirety bel ow

CTY OF TORONTO

BY- LAW No. 456-2003

To adopt a new City of Toronto Minicipal Code Chapter 612
Pestici des, Use of.

WHEREAS envi ronnental protection has energed as a fundanental
val ue in Canadi an society and the common future of every
Canadi an community depends on a healthy environnent; and

WHEREAS t he Council of the Gty of Toronto wi shes to respond
to the concerns expressed by City residents about health
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ri sks associated with the use of pesticides within the Cty
of Toronto; and

VWHEREAS avoi di ng unnecessary exposure to pesticides conforns
to the precautionary principle as it applies to the use of
pestici des; and

WHEREAS m ni m zing the use of pesticides will pronote the
health of the inhabitants of the City of Toronto; and
[ page362]

WHEREAS pesticides used in |lawn and garden care are known to
enter streans and rivers, which discharge into Lake Ontari o,
the source of drinking water for the Cty of Toronto; and

VWHEREAS under section 130 of the Municipal Act, 2001, by-I|aws
may be passed by a nunicipality to provide for the protection

of the health, safety and well-being of residents in the
muni ci pality; and

VWHEREAS under section 425 of the Municipal Act, 2001, by-I|aws
may be passed by a nunicipality for providing that any person

who contravenes any by-law of the nmunicipality, passed under
the authority of the Municipal Act, 2001, is guilty of an
of f ence;

The Council of the Gty of Toronto HEREBY ENACTS as foll ows:

1. The Gty of Toronto Minicipal Code is anended by addi ng
the foll ow ng chapter:

Chapter 612

PESTI Cl DES, USE OF

612-1. Definitions.

As used in this chapter, the followng terns shall have the
meani ngs i ndi cat ed:

ENCLOSED - Closed in by a roof or ceiling and walls with an
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appropriate opening or openings for ingress or egress, which
openi ngs are equi pped with doors which are kept cl osed except
when actually in use for egress or ingress.

HEALTH HAZARD - A pest which has or is likely to have an
adverse effect on the health of any person.

| NFESTATI ON - The presence of pests in nunbers or under
conditions which involve an i medi ate or potential risk of
substantial |oss or damage.

PEST - An animal, a plant or other organismthat is

i njurious, noxious or troublesone, whether directly or
indirectly, and an injurious, noxious or troublesone
condition or organic function of an animal, a plant or other
organi sm

PESTI Cl DE - | ncl udes

A.. A product, an organismor a substance that is a
regi stered control product under the federal Pest
Control Products Act which is used as a neans for
directly or indirectly controlling, destroying,
attracting or repelling a pest or for mtigating or
preventing its injurious, noxious or troublesone
effects.

B.. Despite Subsection A a pesticide does not include:
(1) A product that uses pheronones to |ure pests,
sticky media to trap pests or aequick-kill"' traps
for vertebrate species considered pests such as

m ce and rats.

(2) A product that is or contains any of the follow ng
active ingredients:

(a) A soap;

(b) A mneral oil, also called dormant or
horticultural oil; [page363]
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(c) Silicon dioxide, also called diatomceous

eart h;

(d) Bt (Bacillus thuringiensis), nematodes and
ot her bi ol ogi cal control organi sns;

(e) Borax, also

called boric acid or boracic acid;

(f) Ferric phosphate;

(g) Acetic acid;

(h) Pyrethrum or

(i) Fatty acids;

(j) Sul phur.

612-2. Restrictions.

pyr et hrins;

or

A. No person shall apply or cause or permt the application
of pesticides within the boundaries of the City.

B. The provision set out
when pesticides are

(1) To disinfect sw
wadi ng pool s;

(2) To purify water
ani mal s;

i n Subsection A does not apply
used:

mm ng pools, whirlpools, spas or

i ntended for the use of hunmans or

(3) Wthin an encl osed buil di ng;

(4) To control termtes;

(5) To control or destroy a health hazard,

(6) To control or destroy pests which have caused
infestation to property;
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(7) To exterm nate or repel rodents;

(8) As a wood preservative;

(9) As an insecticide bait which is encl osed by the
manufacturer in a plastic or netal container that
has been nade in a way that prevents or mnimzes
access to the bait by humans and pets;

(10) For injection into trees, stunps or wooden pol es;

(11) To conply with the Wed Control Act and the
regul ati ons nmade thereunder; or

(12) As an insect repellent for personal use.

612-3. O fences.

Any person who contravenes any provision of this chapter is
guilty of an offence and upon conviction, is liable to a fine
or penalty provided for in the Provincial Ofences Act.

2. This by-law cones into force on April 1, 2004. [page364]

Hi story of the Muinicipal Act, 2001

[ 6] The Municipal Act, 2001 received royal assent on Decenber
12, 2001 and cane into force January 1, 2003. It was the first
overhaul of the old Act and its predecessors in 150 years. The
pur pose of creating a new Act was to give nmunicipalities "the
tools they need to tackle the chall enges of governing in the
21st century" (Ontario Legislative Assenbly, O ficial Report of
Debates (Hansard), 53 (18 October 2001) at 1350 (Hon. Chris
Hodgson)), including nore authority, accountability and
flexibility so that nunicipal governments would be able to
deliver services as they saw fit.

[7] One of the ways in which the new Act introduces nore
flexibility is by giving municipalities two kinds of powers.
Part Il of the new Act, for the first time, gives
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muni ci palities the power of a natural person (s. 8) and as
well, ten broad "spheres of jurisdiction" (s. 11) within which
muni ci pal councils have w de discretion to enact by-laws. Part
1l of the new Act gives nmunicipalities specifically defined
by-I aw maki ng powers, as under the old Act.

[8 Part Il of the new Act is entitled "General Muinici pal
Powers". That Part contains not only the two new general powers
of a municipality in ss. 8 and 11, but also rules of
interpretation. For exanple, s. 9(1) in Part |l provides:

9(1) Sections 8 and 11 shall be interpreted broadly so as
to confer broad authority on nunicipalities,

(a) to enable themto govern their affairs as they
consi der appropriate; and

(b) to enhance their ability to respond to nunicipa
I Ssues.

[9] Section 9(1) applies to the s. 11 spheres of jurisdiction
contained in Part Il, but also tos. 8 whichis in Part |l but
gives nmunicipalities the capacity and powers of a natural
person for all purposes under the new Act. Simlarly s. 14,
whi ch sets out a "conflicts rule"” for determning the validity
of by-laws that regulate matters already dealt with by federal
or provincial legislation, is a rule of general application
that applies to any by-law enacted by a nunicipality, not just
to those by-laws enacted under one of the spheres of
jurisdiction in Part Il1. Section 14 provides:

14. A by-law is without effect to the extent of any
conflict with

(a) a provincial or federal Act or a regulation nmade
under such an Act; or

(b) an instrument of a legislative nature, including an
order, licence or approval, nade or issued under a
provincial or federal Act or regulation. [page365]

2005 CanLll 15709 (ON CA)



[10] Part 111 of the new Act is entitled "Specific Minici pal
Power s". These include detailed powers to enact by-laws in
areas such as hi ghways, transportation, and waste nanagenent,
al t hough these are al so naned as spheres of jurisdiction under
s. 11. In order to clarify the relationship between the spheres
of jurisdiction powers and the specific powers enunerated in
Part 111, s. 15(1) in Part Il provides:

15(1) If a nunicipality has power to pass a by-law under
section 8 or 11 and al so under a specific provision of this
or any other Act, the power conferred by section 8 or 11 is
subj ect to any procedural requirenents, including conditions,
approval s and appeal s, that apply to the power and any limts
on the power contained in the specific provision.

[ 11] Section 130, the provision at issue in this case, is one
of the specific powers in Part IIl and provides:

130. A municipality may regul ate matters not specifically
provided for by this Act or any other Act for purposes
related to the health, safety and well-being of the
i nhabitants of the nunicipality.

[ 12] The predecessor to this section, then nunbered s. 102,
was referred to under the old Minicipal Act as the general
wel fare provision and read:

102. Every council may pass such by-laws and nmake such
regul ations for the health, safety, norality and wel fare of
the inhabitants of the nmunicipality in matters not
specifically provided for by this Act and for governing the
conduct of its nmenbers as may be deened expedi ent and are not
contrary to | aw

[13] Section 130 was deliberately left as a specific power
and not a sphere of jurisdiction when the new Act was created
and passed. The | anguage of the section was anended to renove
the reference to norality and the conduct of nunicipal counci
menbers, and the term"wel fare" was changed to "well-being". In
addition, the words "not contrary to |law' were renoved, as that
condition is now provided in s. 14 of the Act. Mst inportantly
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for the purposes of this case, the authority granted by s. 130
now excl udes not just matters "specifically provided for by
this Act" but also matters "specifically provided for by

any other Act".

[14] It is common ground that the Minicipal Act, 2001
contains no naned specific power to nake by-laws regarding the
use of pesticides within a nunicipality, nor is there a sphere
of jurisdiction that m ght enconpass such a power. The
appel l ant has two main argunents. First, it says that because
s. 9(1) of the new Act directs a broad interpretation of the
powers contained in the spheres of jurisdiction granted in Part
1, the specific powers in Part Ill are to be interpreted
narrow y. Consequently, the scope of the former general welfare
power in s. 102 of the old Act has been pared down to what the
appel | ant [ page366] terns a "specific health power” with little
or no scope, and certainly without scope to give the city the
power to regul ate pesticide use within the nunicipality.

[ 15] The appellant's second argunent is that by the addition
of the words "or any other Act" to the phrase "matters not
specifically provided for by this Act", the effect of s. 130 is
to prohibit any by-laws on matters the "pith and substance" of
whi ch are already the subject of |egislation, whether federal
or provincial. There is both federal and provincial |egislation
dealing with pesticides: in the case of the federal Pest
Control Products Act, RS. C 1985, c¢c. P-9 (the "PCPA"), with
the inmporting, manufacturing, and | abelling of pesticides; and
in the case of the Ontario Pesticides Act, R S. O 1990, c.

P.11, with the storage of pesticides and the |licensing of
commercial applicators and exterm nators. The appel | ant
characterizes both acts as legislation regulating the use of
pestici des. Consequently, the appellant argues, a municipality
cannot use s. 130 to enact any by-law that also regul ates the
use of pesticides.

Evol ution of the Interpretation of the Scope of Minicipal By-
Law Maki ng Authority

[16] Historically, the courts interpreted the powers of
muni ci palities to enact by-laws restrictively. The rule they
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applied was known as "Dillon's Rule" (fromthe text, Dillon on
Muni ci pal Corporations, 4th ed.), which stated that "a
muni ci pality may exercise only those powers expressly conferred
by statute, those powers necessarily or fairly inplied by the
expressed power in the statute, and those powers essential to,
and not nerely convenient for, the effectuation of the purposes
of the corporation”: Stanley M Mkuch, Neil Craik and Signe B
Lei sk, Canadi an Muni ci pal and Pl anning Law, 2nd ed. (Toronto:
Thomson- Carswel |, 2004) at p. 82. In Verdun (Cty) v. Sun Q|
Co., [1952] 1 SSC R 222, [1952] 1 D.L.R 529, Fauteux J.
articulated the restrictive approach in this way at p. 228
S.CR: "That the municipalities derive their |egislative
powers fromthe provincial Legislature and nust, consequently,
frame their by-laws strictly wwthin the scope del egated to them
by the Legisl ature, are undi sputed principles.”

[17] However, in the 1990s the Suprene Court of Canada began
to nove away fromDillon's Rule. The court favoured instead a
"benevol ent construction” or "broad and purposive" approach
that allowed for a nore generous interpretation of rmnunicipa
powers, with a view toward show ng deference to, and respect
for, the decisions of locally elected officials. [page367]

[ 18] The nove began with the dissenting reasons of MLachlin
J. (as she then was) in Shell Canada Products Ltd. v. Vancouver
(CGty), [1994] 1 SSC R 231, [1994] S.C.J. No. 15, where she
first identified a nore |iberal approach to the construction of
enabling statutes that was already reflected in such cases as
Ham [ ton (Cty) v. Hamlton Distillery Co. (1907), 38 S.C. R
239; Howard v. Toronto (GCity) (1928), 61 OL.R 563, [1928] 1
D.L.R 952 (C. A); Associated Provincial Picture Houses, Ltd.
v. Wednesbury Corp., [1948] 1 K B. 223, [1947] 2 All E.R 680
(C. A); and Kuchma v. Tache (Rural Minicipality), [1945]

S.CR 234, [1945] 2 D.L.R 13. She then observed at p. 244
S.CR:

Recent comentary suggests an energi ng consensus that
courts must respect the responsibility of el ected nuni ci pal
bodi es to serve the people who el ected them and exerci se
caution to avoid substituting their views of what is best for
the citizens for those of nunicipal councils. Barring clear
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denonstration that a nunicipal decision was beyond its
powers, courts should not so hold. In cases where powers are
not expressly conferred but may be inplied, courts nust be
prepared to adopt the "benevol ent construction” which this
Court referred to in Geenbaum [infra], and confer the
powers by reasonable inplication. Watever rul es of
construction are applied, they nust not be used to usurp the
legitimate rol e of nunicipal bodies as community
representatives.

McLachlin J. concluded at p. 248 S.C R

It may be that, as jurisprudence accunul ates, a threshold
test for judicial intervention in nmunicipal decisions wll
devel op. For the purposes of the present case, however, |
find it sufficient to suggest that judicial review of
muni ci pal deci sions should be confined to clear cases. The
el ected nenbers of council are discharging a statutory duty.
The right to exercise that duty freely and in accordance with
the perceived wi shes of the people they represent is vital to
| ocal denocracy. Consequently, courts should be reluctant to
interfere with the decisions of municipal councils. Judicial
intervention is warranted only where a nmunicipality's
exercise of its powers is clearly ultra vires, or where
council has run afoul of one of the other accepted Iimts on
muni ci pal power.

[19] McLachlin J.'s broad and purposi ve approach to the
interpretation of municipal statutes was subsequently adopted
and approved by the Suprene Court in several cases, including
Nanaimo (City) v. Rascal Trucking Ltd., [2000] 1 S.C. R 342,
[2000] S.C.J. No. 14; United Taxi Drivers' Fellowship of
Sout hern Al berta v. Calgary (Cty), [2004] 1 S.C R 485, [2004]
S.C.J. No. 19; and Spraytech, supra.

[20] At the sanme time, sonme provinces, starting with Al berta
and now including Ontario, began to enact broader and nore
flexi ble enabling statutes for their nmunicipalities. The United
Taxi case, supra, arose under Al berta' s new Mini cipa
Government Act, S. A 1994, c. M26.1, which, like the Ontario
Muni ci pal Act, 2001, incorporates the concept of spheres of
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jurisdiction. [page368] The issue in that case was whet her the
City of Calgary had the authority under Alberta' s new Act to
freeze the nunber of taxi licences it issued. Although he was
dealing with the interpretation of broadly worded powers in the
Act to pass by-laws to regulate transportation and |icences,
Bastarache J.'s discussion of the new broad and purposive
interpretive approach was not confined to the new form of
statute. He stated at para. 6

The evol ution of the nodern municipality has produced a
shift in the proper approach to the interpretation of
statutes enpowering nunicipalities. This notable shift in the
nature of nunicipalities was acknow edged by McLachlin J. (as
she then was) in Shell Canada Products Ltd. v. Vancouver
(Gty), [1994] 1 S.C. R 231, at pp. 244-45. The
"benevol ent” and "strict" construction dichotony has been set
asi de, and a broad and purposive approach to the
interpretation of nunicipal powers has been enbraced:

Nanai no, supra, at para. 18. This interpretive approach has
evol ved concomtantly with the nodern nethod of drafting
muni ci pal |egislation. Several provinces have noved away from
the practice of granting municipalities specific powers in
particul ar subject areas, choosing instead to confer them
broad authority over generally defined matters: The Muini ci pal
Act, S.M 1996, c. 58, C.C.S.M c. M55; Minicipal Governnent
Act, S.N. S. 1998, c. 18; Minicipal Act , RS Y. 2002, c. 154,
Muni ci pal Act, 2001, S.O 2001, c. 25; The Cties Act, S. S
2002, c¢c. CG11.1. This shift in legislative drafting reflects
the true nature of nodern nmunicipalities which require
greater flexibility in fulfilling their statutory purposes:
Shel | Canada, at pp. 238 and 245.

[21] Finally, in Spraytech, supra, the issue was whether the
Town of Hudson, Quebec, had the authority to enact a by-I|aw
[imting the non-essential use of pesticides in the town.
Section 410(1) of the province of Quebec's Cities and Towns
Act, supra, read:

410. The council may nmake by-| aws:

(1) To secure peace, order, good governnment, health and
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general welfare in the territory of the
muni ci pality, provided such by-laws are not
contrary to the | aws of Canada, or of Qubec, nor
inconsistent with any special provision of this Act
or of the Charter;

[22] Witing for the majority of the Suprene Court,

L' Heureux-Dub J. identified this section as a general welfare
provi sion that supplenments the specific grants of power in
ot her sections, and stated the foll ow ng about such provisions
at para. 19:

Section 410 C T.A is an exanple of such a general welfare
provi sion and supplenents the specific grants of power in s.
412. More open-ended or "omni bus" provisions such as s. 410
allow municipalities to respond expeditiously to new
chal I enges facing | ocal comunities, wthout requiring
amendnent of the provincial enabling |legislation. There are
anal ogous provisions in other provinces' and territories'
muni ci pal enabling | egislation: see Municipal Governnent Act,
S.A 1994, c. M26.1, ss. 3(c) and 7; Local CGovernnent Act,
R S B.C 1996, c. 323, s. 249; Minicipal Act, SSM 1996, c.
58, C.C.S.M c. M25, ss. 232 and 233; Minicipalities Act,

R S NB 1973, ¢c. M22, s. 190(2), [page369] First Schedul e;
Muni ci pal Governnent Act, S.N. S. 1998, c. 18, s. 172; Cities,
Towns and Villages Act, RS NWT. 1988, c¢c. C8, ss. 54 and
102; Municipal Act, RS O 1990, c. M45, s. 102; Muinici pal
Act, R S. Y. 1986, c. 119, s. 271

[ 23] I n assessing whether the general welfare power in the
Quebec Cities and Towns Act enpowered the Town of Hudson to
enact its pesticide by-law, L' Heureux-Dub J. first exam ned
whet her there was a specific by-Ilaw nmaki ng power that the town
shoul d have used and concluded that there was not, an exercise
mandated by the court's 1993 decision in R v. G eenbaum
[1993] 1 S.C R 674, [1993] S.C.J. No. 24.

[ 24] Havi ng concl uded that there was no specific power in the
Quebec's Cities and Towns Act that would allow the town to
enact a pesticide control by-law, L' Heureux-Dub J. had to
determ ne whether the town could use the general welfare power
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to enact such a by-law. To interpret the general welfare power,
she first turned to the Nanai no case, supra, where the court
had approved MLachlin J.'s view in Shell Canada advocating

t he benevol ent construction approach to the inplication of
muni ci pal powers that are not expressly conferred. L' Heureux-
Dub J. also referred to Sopinka J.'s majority judgnment in

Shel | Canada, which enunciated the test that the nunici pal
enact nent had to have been "passed for a municipal purpose".

L' Heureux-Dub J. then quoted the foll ow ng passage from

G eenbaum supra, at p. 689 S.C R

Muni ci pal by-laws are to be read to fit within the paraneters
of the enpowering provincial statute where the by-laws are
susceptible to nore than one interpretation. However, courts
must be vigilant in ensuring that nmunicipalities do not

i npi nge upon the civil or comon law rights of citizens in
passing ultra vires by-1|aws.

[ 25] Applying these principles from Nanai no, Shell Canada and
G eenbaum L' Heureux-Dub J. exam ned the purpose of the Town
of Hudson's pesticide by-law She concluded that its purpose
was to address the concerns of the town's inhabitants about
the health risks arising fromthe non-essential use of
pesticides and to mnimze those risks. That purpose fel
"squarely within the '"health' conponent” of the general
wel fare power.

[ 26] L' Heureux-Dub J. also observed that to read the
general welfare provision to permt the pesticide by-Iaw
accords with international [aw and policy and with the
"precautionary principle". She referred to the definition in
para. 7 of the Bergen Mnisterial Declaration on Sustainable
Devel opnment (1990) as foll ows:

In order to achi eve sustai nabl e devel opnent, policies nust be
based on the precautionary principle. Environnmental neasures
must anticipate, prevent and attack the causes of

envi ronnment al degradati on. Where there are threats of serious
or irreversible damage, |lack of full scientific certainty

[ page370] should not be used as a reason for postponing
measures to prevent environnental degradation.
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[ 27] Canada had advocated including this principle during the
Bergen Conference, and has codified it in several pieces of
federal |egislation. L' Heureux-Dub J. concluded that the
town's concerns about pesticides fit within the precautionary
principle' s rubric of preventative action.

[ 28] Finally, having concluded that the Town of Hudson had
the authority to enact its pesticide by-law, L'Heureux-Dub J.
had to deci de whether the by-law was inoperative because of a
conflict wwth federal or provincial |egislation regulating
pesticides, i.e., the federal PCPA or the Quebec Pesticides
Act, RS. Q, c. P-9.3. L' Heureux-Dub J. applied the
"inpossibility of dual conpliance” test from Miltiple Access
Ltd. v. MCutcheon, [1982] 2 S.C R 161, 138 D.L.R (3d) 1,
under which a provincial lawis invalidated if conpliance with
it would result in the breach of a federal |aw. Looking first
at the federal PCPA, L'Heureux-Dub J. described it as
regul ating and authorizing the inport, export, sale,
manuf act ure, packagi ng, and | abelling of pesticides, as well as
their registration for use in Canada. L' Heureux-Dub J.
concl uded that there was no operational conflict between the
federal PCPA and the Town of Hudson's pesticide by-Iaw,
because it was not inpossible to conmply with both. She al so
found that the application of the by-law would not frustrate or
di spl ace the | egislative purpose of Parliament [See Note 1 at
the end of the docunent].

[29] Turning to the Quebec Pesticides Act, L' Heureux-Dub J.
found that it established a permt and licensing systemfor
vendors and commerci al applicators of pesticides. She noted
that the provincial |egislation conplenented the focus of the
federal PCPA, which is on the products thensel ves. She
concl uded, inportantly, that "[a]long with By-law 270, these
| aws establish a tri-level regulatory regi ne" (para. 39). She
found that there was neither a problemw th dual conpliance
W th Quebec's Pesticides Act and the Town of Hudson's
pesticide by-law, nor any "pl ausi bl e evidence that the
| egi sl ature intended to preclude [page371] nunicipal regulation
of pesticide use". In the result, the Suprene Court upheld the
by- | aw.
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The | ssues

(1) Dd the notion judge err in applying the broad and
pur posi ve approach to the interpretation of s. 130, when
that section is not one of the spheres of jurisdiction in
Part Il of Ontario's Minicipal Act, 2001 but is a specific
power under Part 1117

(2) What is the proper interpretation of the limtation that s.
130 can only be used to enact by-laws related to "matters
not specifically provided for by this Act or any other
Act"?

(3) Do the words "matters not specifically provided for by this
Act or any other Act" require a conparison wth |egislation
enacted by the other |evels of governnent, either through
an application of the "inpossibility of dual conpliance"
test, or of a test focusing on the pith and substance of
the potentially conflicting |egislation?

(4) Does the precautionary principle apply to the
interpretation of the by-law making power in s. 1307

(1) The proper interpretive approach

[30] In his discussion of the proper interpretation of s.

130, the notion judge applied the broad and purposive approach
that | have di scussed above. The appellant contends that the
nmotion judge erred in so doing.

[ 31] The appellant submts that, through its structure and,
nore particularly, through the interpretive provision in s.
9(1), the Municipal Act, 2001 adopts the broad and purposive
approach for the interpretation of the spheres of jurisdiction

in Part 11, but not for the specific powers in Part II1l. By
appl yi ng the generous approach to the interpretation of s. 130,
which is found in Part 111, the notion judge effectively

el evated the general welfare power (which, as noted, the
appellant refers to as the "specific health power") to a sphere
of jurisdiction, contrary to the purport of the new Act.
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[32] | do not agree with this subm ssion, based on ny reading
of the | anguage of the new Act and on the devel opnent of the
new approach to the interpretation of nunicipal by-|aw making
powers, which | have canvassed above.

[33] Although s. 9(1) is contained in Part Il of the new Act
and expressly requires a broad interpretation of the s. 11
spheres of [page372] jurisdiction, it inposes the sane
requirenment for the interpretation of s. 8, the natural person
power, which is found in Part Il but applies to the entire
Act [See Note 2 at the end of the docunent]. Also, s. 9(1)
contains no | anguage that suggests that the broad approach is to
be limted to the interpretation of the spheres of jurisdiction
and is not to be applied when interpreting other parts or
sections of the new Act. In light of the devel opnment of the
jurisprudence in this area over the last 12 years and the clear
adoption by the Suprene Court of a generous approach that
accords deference to nunicipal governnents, it would take clear
| egi sl ative | anguage to return to Dillon's Rule when
interpreting those parts of the new Act not contained in Part
I1: see United Taxi, supra, at para. 11

[34] Furthernore, it would be a retrograde step to apply the
former, restrictive approach to interpret the balance of the
Muni ci pal Act, 2001 outside Part |1, when the goal of
noder ni zing the Act, as stated by the Mnister of Mnici pal
Affairs at the time, was to give nunicipalities in Ontario the
"the tools they need to tackle the challenges of governing in
the 21st century".

[35] As | discussed above, in the United Taxi case,

Bastarache J. did not limt the application of the new approach
to the interpretation of powers granted in spheres of
jurisdiction. It is also useful to refer to the concurring
reasons of LeBel J. in the Spraytech case. He viewed the
guestion in that case to be an admnistrative |aw issue applied
to the field of municipal governance. In his view, the
restrictive interpretation urged by the appellants in that case
woul d have made the general welfare section "an enpty shell".
The following is his analysis at paras. 53 and 54:

2005 CanLll 15709 (ON CA)



The case at bar raises a different issue: absent a specific
grant of power, does a general welfare provision |like s.
410(1) authorize By-law 270? A provision |like s. 410(1) nust
be given sonme neaning. It reflects the reality that the
| egislature and its drafters cannot foresee every particul ar
situation. It appears to be sound | egislative and
adm ni strative policy, under such provisions, to grant |ocal
governnments a residual authority to deal with the unforeseen
or changing circunmstances, and to address energi ng or
changi ng i ssues concerning the welfare of the | ocal community
[iving within their territory. Neverthel ess, such a provision
cannot be construed as an open and unlimted grant of
provincial powers. It is not enough that a particul ar issue
has beconme a pressing concern in the opinion of a |ocal
community. This concern nust relate to problens that engage
the community as a local entity, not a nenber of the broader
polity. It must be closely related to the imrediate interests
of the community within the territorial Iimts defined by the
| egislature in a matter where | ocal governnents may usefully
intervene. In [page373] Shell Canada Products Ltd. v.
Vancouver (City), [1994] 1 S.C. R 231, the Court enphasized
the local anbit of such power. It does not allow Il ocal
governnments and communities to exercise powers in questions
that lie outside the traditional area of nunicipal interests,
even if municipal powers should be interpreted broadly and
generously (see F. Hoehn, Municipalities and Canadi an Law
Defining the Authority of Local CGovernnents (1996), at pp.
17-24).

In the present case, the subject matter of the by-law lies
within the anbit of normal |ocal governnment activities. It
concerns the use and protection of the | ocal environnent
Wi thin the comunity. The regul ation targets problens of use
of land and property, and addresses nei ghbourhood concerns
t hat have al ways been within the real mof |ocal governnent
activity. Thus, the by-law was properly authorized by s.
410(1).

(Original enphasis)
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[36] Relying on Toronto (City) v. CGoldlist Properties (2003),
67 OR (3d) 441, [2003] O J. No. 3931 (C. A), at p. 461 OR ,
t he appellant points to aspects of the |legislative history to
support its narrow reading of s.130, including the fact that
there was consideration given to including "health, safety and
wel | - bei ng of people and protection of property”, as well as
"the natural environment" as spheres of jurisdiction in Part 11
but ultimately that was not done [See Note 3 at the end of the
docunent]. There is also sone equivocal discussion in Hansard
fromwhen the | egislation was before the Standing Conmttee on
Ceneral Governnent about whet her the Spraytech decision woul d
apply under the new Act. However, in his 2001/02 Report to the
| egi sl ature, Ontario's Environnmental Conmm ssioner gave the
opinion that s. 130 could be viewed as authori zing
muni ci palities to enact pesticide by-laws to protect the health,
safety and wel | -being of their inhabitants. In ny view, the
| egislative history in this case is of little assistance to
this court. The fact that s. 130 renmains a specific power in
Part 11l of the new Act does not exenpt it fromthe nodern
interpretive rul es discussed above.

[37] | conclude that absent an express direction to the
contrary in the Minicipal Act, 2001, which is not there, the
jurisprudence fromthe Suprene Court is clear that nunici pal
powers, including general welfare powers, are to be interpreted
broadly and generously within their context and statutory
limts, to achieve the legitimate interests of the nunicipality
and its inhabitants. [page374] The trial judge did not err by
adopting this approach to the general welfare power in s. 130.

(2) Interpreting the phrase "matters not specifically
provided for in this Act or any other Act"”

[38] In Spraytech, supra, a pesticide by-law with very
simlar ains and objectives was found to be within the anbit of
the general welfare power in s. 410(1) of the G ties and Towns
Act, which was the province of Quebec's counterpart to s. 102
of the old Ontario Minicipal Act. The question, then, is: Does
the wording of s. 130 of the new Act, properly interpreted,
make the result in Spraytech inapplicable to the case at bar?
To answer that question, | nmust consider the differences
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between s. 130 and its predecessor provision.

[39] Section 102 of the old Muinicipal Act provided:

102. Every council may pass such by-laws and nmake such
regul ations for the health, safety, norality and wel fare of
the inhabitants of the nmunicipality in matters not
specifically provided for by this Act [. . .] as may be
deened expedient and are not contrary to | aw

(Enmphasi s added)

[ 40] The appel | ant acknow edges that, as it was worded in s.
102, the phrase "in matters not specifically provided for by
this Act" articulated a "rule against circunvention". That is,
the phrase articulated a rule prohibiting a nmunicipality from
maki ng by-laws using the s. 102 general welfare power to
circunvent restrictions on its ability to enact by-Iaws
regarding a particular subject matter, contained in specific
powers in other parts of the old Act. To fornulate a sinple
exanple, if a specific provision el sewhere in the old Mnicipal
Act provided that a municipality could pass by-laws related to
pool safety, but not height limts for diving boards, a
muni ci pality could not then pass a by-law purporting to limt
t he hei ght of diving boards under s. 102.

[41] Anot her exanple of this rule can be found in the Suprene
Court decision in Geenbaum In that case, the court held that
Metropolitan Toronto could not use its general welfare power in
s. 102 of the old Municipal Act to enact a by-law prohibiting
the sale of goods on Metro sidewal ks except to |icensed owners
or occupiers of abutting property. The court's reasoni ng was
that there were other specific sections of the old Act that
aut hori zed by-laws for the purposes of controlling sidewal k
obstructions, street vending and public nuisances. If those
specific powers did not give Metro the authority to enact the
i npugned by-law, then the municipality could not find that
authority in the general welfare section. [page375]

[42] The appellant submts that the rul e agai nst
circunvention is now codified in Part Il of the Minicipal Act,
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2001 in s. 15(1), which by its terns, relates only to ss. 8 and
11. Section 15(1) provides:

15(1) If a nunicipality has power to pass a by-law under
section 8 or 11 and al so under a specific provision of this
or any other Act, the power conferred by section 8 or 11 is
subj ect to any procedural requirenents, including conditions,
approval s and appeal s, that apply to the power and any limts
on the power contained in the specific provision.

[43] The appellant argues that the words in s. 130 that
provided for the rule against circumvention in the old s. 102,
must now have a different meaning, since the only rul e against
circunvention in the new Act is in s. 15(1).

[44] The appellant also submts that the addition of the
words "or any other Act" to the words "matters not specifically
provided for by this Act" indicates a change in nmeaning. The
appel l ant says that the phrase that was the rul e agai nst
ci rcunvention of nore restrictive by-law maki ng powers
el sewhere in the Act now neans that where the subject matter of
the by-law is already the subject of federal or provincial
| egislation, the municipality is precluded fromlegislating in
respect of that subject matter. | wll discuss this argunent
when dealing with issue (3), bel ow

[45] The City's position is that the phrase "matters not
specifically provided for by this Act or any other Act" in s.
130 is an extended version of the rule against circunvention
fromthe old Act. The notion judge agreed with this
interpretation and so do I. | do so for three reasons.

[46] The first is that the |legislature has repeated the sane
phrase fromthe fornmer s. 102, nerely adding the four
additional words "or any other Act". CGting Sullivan and
Driedger on the Construction of Statutes, 4th ed. (Markham
Ont.: Butterworths Canada Ltd., 2002) at p. 395, Bastarache J.

in United Taxi, supra, at para. 11, stated: "It is well
established that the legislature is presuned not to alter the
law by inplication ... Rather, where it intends to depart

fromprevailing law, the legislature will do so expressly." The
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use in s. 130 of |anguage identical to s. 102, with the
addition of the words "or any other Act", is not enough to
signal a change in neaning. Rather, it sinply indicates an
extension of the sanme rul e against circunvention that existed
in the old Minicipal Act to by-law making powers granted to
muni ci palities in acts other than the Minicipal Act, 2001.

[47] Consistent with this interpretation, the respondent
points out that with the passage of the new Act, the
| egislature transferred sonme by-|aw maki ng powers out of the
ol d Municipal Act into other provincial acts such as the Fire
Protection and Prevention Act, 1997, S.O 1997, c. 4, s. 7.1,
and the Fluoridation Act, RS . O 1990, c. F. 22, s. 2.1.

[ page376] See Municipal Act, 2001, supra, at ss. 475, 476.
Sone of these powers may well relate to matters of health and
safety.

[ 48] Second, | reject the appellant's argunent that s. 15(1)
is the only "rul e against circunvention” in the new Act, and
that therefore the court nust adopt a radically different
interpretation of the [imting words in s. 130. The purpose of
s. 15(1) is to ensure that, where the spheres of jurisdiction
ins. 11 or the natural person powers in s. 8 overlap wth any
specific power in Part |11, the procedural or other
restrictions in the specific power wll be respected. There is
no indication that this section in any way repl aces the
[imtation that has al ways been part of the general welfare
power. If the appellant's argunent were correct, it would nean
that there no longer is any |anguage in s. 130 that
specifically addresses how the general welfare power is to be
interpreted in relation to other powers in the Act. Again, that
woul d represent a significant and unworkable shift in the
meani ng of s. 130, when conpared to the interpretation given to
s. 102 of the old Minicipal Act by lacobucci J. in G eenbaum
supr a.

[49] Third, the clearest and nost |logical interpretation of
the phrase "matters not specifically provided for in this Act
or any other Act" is its historical neaning, which is the rule
agai nst circunvention. It is to be noted that this rule goes
back at |east as far as the 1937 case of Morrison v. Kingston
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(Gty), [1938] OR 21, 69 C.C.C. 251 (C. A), which was
cited by lacobucci J. in Geenbaum supra. In Mrrison,

M ddleton J.A interpreted essentially the sane | anguage as
follows (at p. 26 OR, p. 2565 C.C.C):

Athird limtationis, |I think, to be found in the express
enactments of the Muinicipal Act. Very few subjects falling
within the anmbit of |ocal governnment are left to the genera
provi sions of sec. 259 [the general welfare power at that
tine]. Al nost every conceivabl e subject proper to be dealt
wi th by a municipal council is specifically enunerated in the
detailed provisions in the Act, and in sone instances there
are distinct limtations inposed on the powers of the
muni ci pal council. These express powers are, | think, taken
out of any power included in the general grant of power by
sec. 259.

[50] In other words, previously, when there was no ot her
specifically related by-Ilaw nmaki ng power el sewhere within the
ol d Municipal Act, then a matter could be nade the subject of a
by-law under s. 102 or its predecessors. Under s. 130 of the
Muni ci pal Act, 2001, a matter can be regul ated by by-law so
long as there is no other specifically related by-law maki ng
power el sewhere in the new Act or in any other Act.

(4) Is the by-law in conflict with federal or provincial
| egi sl ation?

[ 51] The other significant change in s. 130 is the renoval of
the requirenment in s. 102 of the old Act that the by-laws not
be "contrary [page377] to |law', under which a by-law woul d not
be effective in the event of a conflict with a federal or
provincial law. This requirenent is now set out in s. 14 of the
new Act, which | repeat here for ease of reference:

14. A by-law is without effect to the extent of any
conflict with

(a) a provincial or federal Act or a regulation nmade
under such an Act; or
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(b) an instrument of a legislative nature, including an
order, licence or approval, nade or issued under a
provi ncial or federal Act or regul ation.

[ 52] The appel | ant acknow edges that s. 14 applies to by-Ilaws
made under Part I11, including under s. 130, as well as Part |1
of the new Act, and that s. 14 represents a codification of the
"inmpossibility of dual conpliance"” conflicts test articul ated
and applied by L' Heureux-Dub J. in Spraytech, supra. The
appel l ant al so concedes that the Cty of Toronto's pesticide
by-law neets that test. It is not inpossible to conply with the
city's pesticide by-law and at the sane tinme to conply with
the requirenents of the federal PCPA or the Ontario Pesticides
Act .

[ 53] The appel |l ant says, however, that the conflicts test
from Spraytech, supra, is not relevant for the purposes of s.
130. In other words, the fact that dual (in fact, triple)
conpliance is possible is not determnative in this case.
Agai n, the appellant points to the words "matters not
specifically provided for by this Act or any other Act" in s.
130. The appel | ant says that because the "inpossibility of dual
conpliance" conflicts rule is articulated in s. 14, the words
ins. 130 cannot be a reference to the sanme conflicts rule, but
must have anot her neani ng. Moreover, as discussed under issue
(2) above, because of the addition of the words "or any
other Act", the phrase is no longer a reference to the rule
agai nst circunventi on.

[ 54] The appellant's position is that the effect of the
| anguage of s. 130 is that a nunicipality only has the power to
enact a by-law for health, safety or well-being where the
subject matter of the by-law in pith and substance is not
specifically provided for in any other Act. The appellant says
that the federal PCPA and the Ontario Pesticides Act together
forma conprehensive reginme for the regul ati on of pesticides,
wth a viewto the protection of health and the environnent.
Therefore, the subject matter is provided for in other
| egi sl ation, causing the by-law to be ultra vires. Stated
anot her way, the appellant says that the proper approach is to
determ ne the pith and substance of the by-law, then to see if
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there is any other legislation dealing with the sane pith and
substance. If there is, the by-lawis invalid. A central
inplication of [page378] the appellant's position is that,
contrary to the approach endorsed by L' Heureux-Dub J. in
Spraytech, s. 130 of the Municipal Act, 2001 precludes

muni cipalities in Ontario fromparticipating in a tri-|eve
regime to regul ate the use of pesticides, where each | evel of
government plays a role in the regul atory schene.

[55] Both in its factumand in oral argunent, the appell ant
devel oped a detail ed exam nation of the federal PCPA and of the
Ontario Pesticides Act. The appell ant sought to show that,
al t hough they deal in the case of the PCPA with such issues as
regi stering and | abel ling pesticide products, and in the case
of the Pesticides Act wwth the Iicensing of pesticide
contractors, the true "matter" of those Acts is the protection
of human health through restrictions on the use of registered
pesticides. Since this is also the "matter" of the by-law, the
appel l ant argues that the pesticide by-lawis ultra vires the
Cty of Toronto. In ny view, the position of the appellant is
w thout nerit and nust be rejected.

[56] As | stated in the discussion of issue (2), above, as a
matter of statutory interpretation there is no basis to read
the phrase "matters not specifically provided for by this Act
or any other Act" other than in accordance with lacobucci J.'
interpretation from G eenbaum supra. The phrase is a nere
restatenent, and nodest extension, of the traditional rule
agai nst circunvention. This reading gives the provision a
pragmati ¢ and workable nmeaning; it is consistent with the
accepted interpretation of those words in previous incarnations
of the Municipal Act; and there is nothing in the | anguage used
to indicate that the | egislature intended that a new and
di fferent neaning be given to the phrase. Had the | egislature
want ed such a drastic change, it would have used very clear
| anguage to communi cate that intention: United Taxi, supra, at
para. 11.

S

[57] Once it is accepted that the words "matters not
specifically provided for by this Act or any other Act" is
merely a rule against circunvention referring to other specific
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muni ci pal by-1aw maki ng powers, the appellant’'s argunent
col | apses.

[ 58] Regardl ess, the appellant's proposed interpretation is
one that would have to be clearly intended and expressed by the
| egi sl ature because its effect would be to turn the
"inpossibility of dual conpliance"” conflicts rule fromMiltiple
Access, supra, and Spraytech, supra, on its head. It would
rei ntroduce the approach to paranmountcy, long since rejected in
Canada, that |egislation by one | evel of governnent occupies
the field and precludes conplenentary | egislation by other
| evel s: see Peter W Hogg, Constitutional Law of Canada, 4th
ed., | oosel eaf (Scarborough, Ont.: Thonson-Carswell, 1997) at
pp. 16-7 to 16-13. Moreover, the [page379] validity of tri-
| evel regulation, which the appellant's position
repudi at es, has been unanbi guously endorsed by the Suprene
Court of Canada in Spraytech, supra, at para. 39, as the
accepted nodel in our federal system

[ 59] The nobst recent discussion by the Suprenme Court of the
conflicts rule and the doctrine of paranmountcy is in Myjor
J.'s decision in Rothmans, Benson & Hedges Inc. v.
Saskat chewan, supra. The issue in that case was whether s. 30
of the federal Tobacco Act, S.C 1997, c. 13, rendered s. 6 of
t he Saskat chewan Tobacco Control Act, S.S. 2001, c. T-14.1
i noperative, based on the doctrine of paranmountcy. Section 30
of the federal Act permts the retail display of tobacco
products or accessories as an exception to a prohibition of the
pronoti on of tobacco products contained in s. 19 of the sane
Act. Section 6 of the Saskatchewan Act bans all advertising and
pronoti on of tobacco products in any place where persons under
18 are all owed.

[60] In Rothmans, Major J., witing for the court, set out at
para. 15 a two-part test to determ ne whether a provincial
provision is so inconsistent with a federal provision that the
par anountcy doctrine renders it inoperative: (1) can a person
si mul t aneously conply with both provisions? (the inpossibility
of dual conpliance test); and (2) does the provincial provision
frustrate Parlianment's purpose in enacting the federal
provi sion? Major J. concluded that a person could conply with
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both s. 6 of the Saskatchewan Tobacco Control Act and s. 30 of
the federal Tobacco Act. The federal Act did not grant a
positive right to advertise tobacco products. Although the
federal government's constitutional jurisdiction to |egislate
in the area canme fromits crimnal |aw power, the purpose of
the Act was to pronote public health and to protect young
persons by restricting access to tobacco. Major J. observed
that a provision enacted in the prohibitory context would not
ordinarily create a freestanding right. Indeed, such a right
woul d be inconsistent with the stated purpose of the Act.

[61] Major J. at para. 21 specifically rejected the
suggestion that Parlianment intended to occupy the field with
respect to the regulation of the retail display of tobacco
products: "In ny view, to inpute to Parlianment such an
intention to 'occup[y] the field in the absence of very
clear statutory |anguage to that effect would be to stray from
the path of judicial restraint in questions of paranountcy that
this Court has taken since at least O Gady [O G ady v.
Sparling, [1960] S.C. R 804, 25 D.L.R (2d) 145], at p. 820
S.CR" He also found that the nore stringent provincial
prohibition on the retail display of tobacco products enhanced
rather than frustrated the | egislative purpose of the federal
Act. [page380]

[62] The Rothmans case is the latest in the series of cases
fromthe Supreme Court that explains how different |evels of
government may legislate in related or overlapping fields. The
only restrictions on this co-operative view of federalismare
that the legislative provisions nmay not expressly conflict, and
the legislation of the | ower |evels of governnment nay not
frustrate the |l egislative purpose of the nore senior |evel of
gover nment .

[63] Applying these principles to the issues in this case,
the conflicts test explicitly provided in s. 14 of the
Muni ci pal Act, 2001 nust be interpreted in accordance with the
t wo- pronged test prescribed in Rothmans: (1) Is it inpossible
to conply simultaneously with the pesticide by-law and with the
federal PCPA or the Ontario Pesticides Act?; (2) Does the by-
| aw frustrate the purpose of Parliament or the Ontario
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| egi slature in enacting those laws? If the answer to both
guestions is "no", then the by-law is effective.

[64] Using Major J.'s analysis, had either Parlianment or the
Ontario legislature intended to occupy the field of pesticide
regulation with the federal PCPA or the provincial Pesticides
Act, they would have used very clear |anguage to say so.
Furthernore, had the Ontario legislature intended to prevent
muni ci palities in Ontario fromhaving the authority to enact
by-laws limting the use of pesticides follow ng the Suprene
Court's decision in Spraytech, it could have done so
explicitly either in the Minicipal Act, 2001, which was enacted
after the Spraytech decision, or by including a provision
prohi biting municipalities fromenacting pesticide by-laws in
the provincial Pesticides Act [See Note 4 at the end of the
docunent ] .

[ 65] The appellant concedes it that it is possible to conply
with the Gty of Toronto's pesticide by-law, the federal PCPA,
and the Ontario Pesticides Act at the sanme tinme. However, in
subsequent subm ssions, the appellant took the position that
t he pesticide by-law contravenes the second part of the test
from Rot hmans, suggesting that it frustrates the purpose of the
federal pesticide reginme, which the appellant says is to make
pesticides available for use by the public.

[66] The appellant also refers to the new federal Pest

Control Products Act, 2002, c. 28, which has been passed but is
not yet in force. The preanble to that Act states that, "[P]est
control products of acceptable risk and val ue can contri bute
significantly to the attainnent of the goals of sustainable
pest managenent." [page381l] The appell ant says that the by-Iaw
deprives residents of Toronto of the benefits of the pesticides
that are regul ated by the PCPA but are restricted or prohibited
by the by-1aw.

[67] In my view, this argunent has been addressed and
determ ned by the Suprenme Court in Spraytech, supra. There the
court held that the Town of Hudson's pesticide by-law would
not frustrate the purpose of the old federal PCPA, which, |ike
the new federal Act, is permssive only. Its purpose is to nake
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certain pesticides avail able by regulating their nmanufacture
and | abelling, but it does not require that everyone be able to
use every regul ated product in an unrestricted way.

(4) The role of the precautionary principle

[68] In Spraytech, supra, after concluding that s. 410(1),
the general welfare provision of the province of Quebec's
Cities and Towns Act, gave the Town of Hudson statutory
authority to enact its pesticide by-law, L'Heureux-Dub J.
noted that reading the section in that way was consistent with
the precautionary principle (see para. 26 above). Since
Spraytech, the precautionary principle has been referred to in
two appel | ate decisions, but in neither case was it
determ native: R v. Kingston (Cty) (2004), 70 OR (3d) 577
[2004] O J. No. 1940 (C. A ), at para. 86; Wstern Canada
W derness Commttee v. British Colunbia (Mnistry of Forests,
South Island Forest District), [2003] B.C J. No. 1581, 15
B.CL R (4th) 229 (C A ), at para. 80.

[69] In this case, the third paragraph of the preanble to the
City of Toronto's pesticide by-law invokes the precautionary
principle. However, in his decision, the notion judge did not
di scuss the principle, although he did address the appellant's
subm ssi on about alleged deficiencies with the city's
scientific evidence supporting the by-law. He concl uded t hat
the court was not in a position to judge the sufficiency of the
city's research. However, he found that Dr. Sheel a Basrur,
then the city's medical officer of health, had nmade
substantial inquiries and revi ewed nunmerous reports and
publ i cations to assess whether the by-law would protect the
health of Toronto's citizens.

[ 70] The appellant submts that it is not appropriate for the
city to seek to support its pesticide by-law based on the
precautionary principle for two reasons: (1) It says the city
conducted no neani ngful assessnent of the by-law s inpact,
whi ch assessnent is necessary to rely on the precautionary
principle; [and] (2) The precautionary principle cannot be used
to confer power where there is none.
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[71] | agree that if there was no credi ble research basis for
enacting the by-law, and if the nunicipality did not otherw se
[ page382] have the power to enact the by-law, the
precautionary principle could not be used as authority for
uphol di ng the effectiveness of the by-law. However, that is not
the case here. As the notion judge did not rely on the
precautionary principle to support his conclusions, there is no
need for this court to address the issue further on this
appeal .

Summary

[ 72] The notion judge found that the by-law is ainmed
primarily at the matters of health, safety and well-being of
the Gty of Toronto's inhabitants. Its municipal purpose
therefore falls squarely within the authority granted by s. 130
of the Muinicipal Act, 2001.

[ 73] No by-law can be enacted under s. 130 to regul ate
matters of health, safety or well-being of the inhabitants of
the city if the purpose of the by-lawis to regulate a "matter
that is specifically provided for by this Act or any other
Act". These limting words require the court to exam ne the
Muni ci pal Act, 2001 and other provincial Acts to determne if
they give nunicipalities any specific powers to regulate the
use of pesticides. If so, no such by-law can be enacted using
s. 130. There is no dispute that there is no specific nunicipal
power to regul ate pesticide use contained in the Minicipal Act,
2001 or in any other Ontario statute. Therefore, the [imting
words of s. 130 do not preclude enactnent of the pesticide by-
I aw.

[74] Finally, the by-law will not be effective if it
expressly contradicts any other |aw, whether federal or
provincial, or if it frustrates the purpose of those |laws. The
appel  ant concedes that it is not inpossible to conply with the
pesticide by-law at the sanme tine as the federal PCPA or the
Ontario Pesticides Act. Mreover, as | have found, the
pestici de by-law does not frustrate the purpose of those Acts.
Therefore, the by-law is not rendered i noperative by the
conflicts test in s. 14 of the Minicipal Act, 2001, applied in
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accordance wth the Suprene Court's decisions in Spraytech and
Rot hmans, supra.

Concl usi on

[ 75] As | have concluded that the city had the authority to
pass the by-law under s. 130 of the Municipal Act, 2001,
woul d dism ss the appeal wth costs payable by the appellant to
t he respondent in the anmobunt of $50,000. No costs to the
i ntervenors, as agreed.

Appeal dism ssed. [page383]

Not es

Note 1: This second prong of the conflicts test, focusing on
pur pose, was recently strengthened by the Supreme Court of
Canada i n Rot hmans, Benson & Hedges Inc. v. Saskatchewan, [2005]
1 SCR 188, [2005] S.C.J. No. 1, 2005 SCC 13. Rot hmans nade
clear that in any paranountcy case, a court nust ask two
questions: (1) can a person sinultaneously conply with the
provincial and the federal |egislation? and (2) does the
provincial legislation frustrate the purpose of the federal
| egi sl ati on? As Rot hmans was rel eased while the decision of this
court was under reserve, counsel were given the opportunity to
make witten subm ssions on its effect, if any, for the purpose
of this appeal.

Note 2: Section 8 provides:

8. Anmunicipality has the capacity, rights, powers and
privileges of a natural person for the purpose of exercising
its authority under this or any other Act.

Note 3: | have set out the wording of these two spheres of
jurisdiction in accordance with the appellant's subm ssions, to
whi ch the respondents did not object. The fact that these
spheres were once considered is confirmed by a 1998 gover nnent
consul tation docunent: Mnistry of Minicipal Affairs and
Housi ng, A Proposed New Municipal Act: Draft Legislation,

I ncl udi ng Expl anatory Notes (Consultation Docunent) (Queen's

2005 CanLll 15709 (ON CA)



Printer for Ontario, 1998) at iii-iv.

Note 4: As it did, for exanple, ins. 20 of the MIk Act,
RS O 1990, ¢c. M 12, which states: "Despite this or any other
Act, no council of a local nunicipality shall by by-law require
that fluid mlIk products sold in the nmunicipality be produced or
processed in the nmunicipality or in any other designated area."”

2005 CanLll 15709 (ON CA)



CITY OF OTTAWA

Applicant

—and —

CLUBLINK CORPORATION ULC

Respondent

—and — KANATA GREENSPACE PROTECTION
COALITION
Intervener

Court File No. 19-81809

ONTARIO
SUPERIOR COURT OF JUSTICE
Proceeding commenced at Ottawa

SUPPLEMENTAL BOOK OF AUTHORITIES
OF THE APPLICANT

BORDEN LADNER GERVAIS LLP
World Exchange Plaza

100 Queen Street, Suite 1300

Ottawa, ON KI1P 1J9

T: 613.237.5160
F: 613.230.8842

Kirsten Crain LSO# 44529U
E: kcrain@blg.com
T: 613.787.3741 direct

Emma Blanchard LSO# 533598
E: eblanchard@blg.com
T: 613.369.4755 direct

Neil Abraham LSO# 71852L
E: nabraham@blg.com
T: 613.787.3587 direct

Lawyers for the Applicant, City of Ottawa



